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[Criminal  No.  245.    FUed  March  27,  1908.] 

[94  Pae.  1108.] 

H.  J.  GBOCE,  Defendant  and  Appellant,  v.  TERBITOKY 
OF  ARIZONA,  Plaintiff  and  Appellee. 

!•  Gbiminal  Law — Mubdeb — Insanitt — Evidxncb. — On  a  trial  of  do- 
f endant  for  murdering  his  wife,  he  having  pleaded  insanity,  defend- 
ant having  testified  that  he  had  spent  much  monej  in  trying  to  get 
his  wife  to  return  to  him,  his  rejected  testimony  that  he  consulted 
a  palmist  and  employed  a  woman  in  Indiana  to  come  to  Arizona 
to  induce  his  wif«  to  return,  on  such  woman's  representations  that 
she  could  bring  about  such  return,  was  admissible,  it  being  the  rule 
that  when  insanity  is  the  issue,  while  no  single  act  can  be  decisive, 
any  act  whatever  may  be  significant  to  some  extent,  and  any  and 
aU  conduct  of  the  person  is  admissible  in  evidence  without  restric- 
tion as  to  the  kind  of  conduct. 

2.  Appeal  and  Ebbob — Habmlesb  Ebbob — Insanity — ^Bsjected  Evi- 
DXNOE. — Where,  on  the  trial  of  defendant  ^or  murder  of  his  wife, 
no  other  evidence  of  insanity  was  offered  except  rejected  offer  of 
proof  that  defendant  had  consulted  a  palmist  and  employed  a 
woman  in  Indiana  to  come  to  Arizona  to  induce  his  wife  to  return, 
on  such  woman's  representation  that  she  could  bring  about  such  re- 
turn,  the  rejection  of  such  proof,  while  technically  erroneous,  was 
not  prejudicial  and  was  mere  harmless  error. 

8.  Gbiminal  Law — Eviobngb — ^Unoommunigated  Cbiional  Acts — In- 
admissible.— Evidence  of  criminal  intimacy  between  the  wife  and 
another,  not  shown  to  haTe  been  communicated  to  defendant  being 
tried  for  murder  of  said  wife,  is  inadmissible. 

4.  TBIAL — JUBT — DiSCBIMINATION      AOAINST     NeOBO  —  CONSTITUTIONAL 

Law. — Where  a  negro  was  being  prosecuted  for  murder,  several  per- 
sons of  African  descent  were  upon  the  panel  of  trial  Jurors,  and 
two,  at  least,  were  actually  drawn  in  the  box  upon  defendant's  trial 
Zn  Aril.— 1 
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and  subsequently  excused  upon  challenges  dulj  exercised.  No  claim 
was  made  that  either  hj  statute  or  in  the  actual  drawing  and  im- 
paneling of  either  jury  anj  discrimination  against  persons  of 
African  descent  was  made  and  no  evidence  of  that  fact>  HMf 
that  no  constitutional  rights  of  defendant  were  violated  because  the 
grand  jury  which  returned  the  indictment  contained  no  man  of 
African  blood  upon  it,  and  because  the  trial  jurj  as  ultimatelj 
chosen  likewise  contained  no  man  of  African  blood. 

5.  Trial — Criminal  Law — ^Murder — Manslauohtxr — Instruotions  to 

Jury. — ^It  was  not  error  for  the  court  to  refuse  to  instruct  the  jury 
as  to  manslaughter  where  the  evidence  in  the  case  did  not  justify 
the  submission  of  the  question  to  the  jury. 

6.  Afpxal   and    Error^-Bscord— Bivixw — Soopx. — An   assignment   of 

error  that  improper  remarks  were  made  by  the  district  attorney 
will  not  be  considered  where  the  matter  complained  of  is  not  pre- 
sented by  bill  of  exceptions  and  doee  not  appear  otherwise  in  the 
record. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fiist  Judicial  District,  in  and  for  the  County  of  Pima. 
John  H.  Campbell,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

Worsley  ft  Drachman,  for  Appellant. 

In  support  of  a  defense  of  insanity,  the  conduct  of  de- 
fendant, as  Avell  as  what  he  might  have  said  or  did  say,  is 
clearly  admissible  as  tending  to  show  the  condition  of  his 
mind  shortly  before  the  alleged  committal  of  this  murder. 
Tatham  v.  Wright,  6  Nev.  ft  M.  132-146.  As  indicia  of  the 
mental  condition,  not  only  the  acts,  but  the  conversations,  ex- 
clamations and  declarations  of  the  person  may  be  shown.  State 
V.  Wright,  112  Iowa,  436,  84  N.  W.  541.  In  all  cases  involving 
the  question  of  mental  capacity,  it  is  competent  to  go  into  the 
minutest  details  of  the  personal  history  of  the  individual. 
Blume  V.  State,  154  Ind.  343,  56  N.  E.  771;  United  States 
V.  Hdmes,  1  Cliff.  109,  Fed.  Cas.  No.  15,382;  Bouch  v. 
Zehring,  59  Pa.  78;  Irish  v.  Smith,  8  Serg.  ft  R.  578,  11  Am. 
Dec.  648 ;  People  v.  Oarbutt,  17  Mich.  9-16,  97  Am.  Dec.  162 ; 
Hopps  V.  People,  31  111.  385-388,  83  Am.  Dec.  231;  Bov^r 
V.  Bower,  142  Ind.  194,  41  N.  E.  523;  1  Greenleaf  on  Evi- 
dence,  sec.  42 ;  Wigmore  on  Evidence,  78,  sec.  228. 

E.  S.  Clark,  Attorney  Generali  for  Bespondent. 


March,  1908.]  Qbogb  v.  Tebbitobt.  .  8 

KENT,  C.  J. — ^The  appellant,  a  negro,  was  convicted  of 
murder  in  the  first  degree.  The  victim  was  his  wife.  The 
homicide  was  not  denied;  the  defense,  aa  we  gather  from  the 
brie&,  being  that  of  insanity  at  the  time  of  the  commission 
of  the  act.  No  testimony  as  to  such  mental  condition  other 
than  that  of  the  appellant  himself  was  introduced,  and  his 
testimony  seems  to  afford  no  ground  for  such  claim,  except  in 
so  far  as  his  threats  to  commit  suicide,  and  his  subsequent 
attempt  so  to  do,  and  his  acts  and  appearance  on  the  stand 
may  have  given  color  thereto.  No  claim  was  made,  however, 
as  to  his  insanity  at  the  time  of  the  trial.  His  evidence 
showed  that  he  had  had  domestic  difficulties  with  his  wife, 
and  that  she  had  left  him  in  Texas  and  had  come  to  Arizona, 
whither  he  followed  her,  and  then  shot  and  killed  her  and 
attempted  to  kill  himself.  His  evidence  further  showed  that 
he  had  made  repeated  efforts  to  get  his  wife  to  return  to  his 
home,  and  that  he  was  suspicious  of  her  relations  with  another 
negro  named  Jenkins  and  jealous  of  him. 

The  rejection  of  certain  testimony  by  the  trial  court  is  as- 
signed as  error.  The  appellant,  after  stating  that  he  had 
spent  much  money  in  trying  to  get  his  wife  to  return  to  him, 
was  not  allowed  by  the  court  to  testify  that  he  consulted 
a  palmist,  and,  further,  that  he  employed  a  woman  in  In- 
diana to  come  to  Arizona  to  induce  his  wife  to  return,  on  such 
woman's  representations  that  she  could  bring  about  such  re- 
tarn.  The  claim  is  that  the  evidence  should  have  been  al- 
lowed as  bearing  upon  the  mental  condition  of  the  appellant 
just  prior  to  the  homicide.  When  insanity  is  the  issue,  it 
may,  of  course,  be  evidenced  by  conduct,  and  the  general 
well-accepted  rule  is  that,  while  no  single  act  can  be  decisive, 
any  act  whatever  may  be  significant  to  some  extent,  and  that, 
therefore,  any  and  all  conduct  of  the  person  is  admissible 
in  evidence  without  restriction  as  to  the  kind  of  conduct. 
Wigmore  on  Evidence,  sec.  228.  In  strictness,  therefore,  the 
evidence  offered  was  properly  admissible.  But  that  the  re- 
jection of  such  evidence  was  error  calling  for  a  reversal 
of  the  judgment  and  the  granting  of  a  new  trial  we  cannot 
hold.  The  facts  in  themselves,  if  allowed  in  evidence,  would 
not  establish  insanity,  or  afford  ground  for  reasonable  doubt 
of  the  appellant's  sanity,  and,  in  the  absence  of  any  other 
proof  of  mental  condition,  were  not  significant  or  material; 
and  we  conclude,  therefore,  that  in  the  exclusion  of  such 
facts  the  appellant  was  not  in  this  instance  prejudiced.    As 
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Professor  Wigmore  has  said  (section  228,  supra) :  **No  doubt 
a  court  is  occasionally  found  excluding  this  or  that  piece  of 
conduct;  but  such  rulings,  which  cannot  be  defended  on 
principle,  are  explainable  usually  as  refusals  to  allow  the 
incorrect  expression  to  be  given  to  the  jury  that  the  specific 
conduct  raises  a  presumption  of  insanity  or  has  special  weight 
in  that  direction.  Moreover,  a  court  on  appeal  may  properly 
enough  refuse  a  new  trial  merely  for  the  rejection  below  of 
conduct  which  was  not  especially  significant;  but  such  deci- 
sions are  in  strictness  not  rulings  upon  the  admissibility  of 
evidence." 

A  witness  for  the  defense  was  asked  several  questions  tend- 
ing to  establish  the  alleged  fact  of  criminal  intimacy  between 
the  wife  and  one  Jenkins,  but  not  tending  to  show  any  com- 
munication thereof  to  the  appellant,  and  the  rejection  of  such 
testimony  is  assigned  as  error.  The  unconmiunicated  fact 
of  such  intimacy  was  of  no  relevancy,  and  the  testimony  was 
properly  excluded. 

It  is  next  urged  that  because  the  grand  jury  which  returned 
the  indictment  contained  no  man  of  African  blood  upon  it, 
and  because  the  trial  jury  as  ultimately  chosen  likewise  con- 
tained no  man  of  African  blood,  the  constitutional  rights  of 
the  appellant  were  violated.  The  objection  was  raised  for  the 
first  time  on  a  motion  in  arrest  of  judgment,  no  objection 
having  been  made  or  exception  having  been  taken  to  the 
panel  of  either  jury  prior  to  verdict.  But,  in  any  event, 
the  error  assigned  is  without  foundation.  There  is  no  claim 
made  that  either  by  statute  or  in  the  actual  drawing  and 
impaneling  of  either  jury  any  discrimination  against  persons 
of  African  descent  was  made,  and  no  evidence  of  that  fact. 
The  fact  that  either  or  both  of  such  juries  did  not  actually 
contain  a  member  of  that  race  in  itself  affords  no  ground 
for  complaint,  unless  it  appears  that  in  the  drawing,  selection 
or  impaneling  of  the  jury  some  discrimination  because  of 
race  was  exercised.  Not  only  is  there  no  evidence  that  such 
was  the  case,  but,  as  appears  from  the  record,  several  persons 
of  African  descent  were  upon  the  panel  of  trial  jurors,  and 
two,  at  least,  were  actually  drawn  into  the  box  upon  the 
impaneling  of  the  particular  trial  jury  in  question  and  sub- 
sequently excused  upon  challenges  duly  exercised.  The  court 
instructed  the  jury  as  to  the  degrees  of  murder,  but  refused 
to  instruct  as  to  manslaughter,  and  this  is  assigned  as  error. 
We  agree  with  the  trial  court  that  the  evidence  in  the  case 
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did  not  warrant  the  submission  to  the  jury  of  the  lesser 
degree  of  homicide  contended  for. 

A  reversal  of  the  judgment  is  further  urged  on  the  ground 
of  certain  alleged  improper  remarks  of  the  district  attorney. 
The  matter  complained  of  is  not  presented,  either  by  bill 
of  exceptions,  nor  does  it  appear  otherwise  in  the  record.  We 
may  not  therefore  consider  the  assignment. 

A  careful  examination  of  the  whole  record  leads  us  to  the 
conclusion  that  the  conviction  was  had  upon  a  fair  trial,  upon 
sufScioit  evidence,  and  that  no  reversible  error  appears  in 
the  record. 

The  judgment  is  therefore  affirmed. 


SLOAN,  DOAN,  and  NAVE,  JJ.,  concur. 


[Criminal  No.  246.    Filed  March  27,  1908.] 
[94  Pac.  1092.] 

TOMAS  JAIME,  Defendant  and  Appellant,  v.  TERRITORY 

OF  ARIZONA,  Respondent. 

1.  CBiMmAL  Law — ^Muboeb — Selv-dsfense — Evidenge — Reputation  or 

Deceased  must  Have  Been  Known  to  Defendant. — Defendant, 
upon  trial  for  murder,  admittoif  the  killing  but  claimed  that  he  acted 
in  self-defense.  There  was  no  conflict  in  the  evidence  as  to  the  eir- 
enmstances  surrounding  the  killing;  that  the  deceased  was  the  ag- 
gressor but  after  the  first  altercation  he  declined  further  combat 
before  the  fatal  shot  was  fired.  Defendant  testified  that  he  did  not 
know  the  reputation  of  the  deceased  in  the  community,  or  his  char- 
acter as  to  being  a  quarrelsome  and  dangerous  man.  Held,  that  it 
was  not  error  to  refuse  to  permit  a  witness  to  testify  as  to  the  gen- 
eral reputation  of  the  deceased  as  a  violent  and  dangerous  man. 

2.  Appeal    and    Ebsob — Criminal   Law — ^Assignments    of    Ebbob — 

SuFFiciENCT — Sttfbbmx  Ck>UBT  BuLB  7. — Assignments  of  error  that 
the  court  erred  in  not  charging  fully  the  law  of  justifiable  homidde, 
and  in  not  charging  on  every  theory  of  the  case  presented  by  the 
evidence,  is  too  general  to  be  entitled  to  notice  under  Bule  7,  supra. 

3.  Gbiminal  Law — ^Homioide — ^Verdict — Evidence. — Evidence  reviewed 

and  l^eld  sufficient  to  sustain  a  conviction  of  murder. 

4.  Appeal  and  Ebbob — Criminal  Law — ^Verdict  on  Conplictino  Evi- 

dence WILL  NOT  BE  DISTURBED. — ^Whers'  the  record  discloses  any  sub- 
stantial evidence  Jn  support  of  a  conviction  based  upon  conflicting 
evidence,  the  verdict  wiU  not  be  disturbed. 
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APPEAL  from  a  judgment  of  the  Distriot  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Graham* 
P.  S.  Nave,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
H.  K.  Dial,  Attorney  for  Appellant. 

E.  S.  Clark,  Attorney  General,  for  the  Territory. 

Malice  and  deliberation  must  be  shown  beyond  a  reasonable 
doubt.  Staie  v.  Greenleaf,  71  N.  H.  '606,  54  Atl.  38 ;  Craw- 
ford  V.  State  (Tex.  Cr.),  70  S.  W.  548;  Drake  v.  State,  45 
Tex.  Cr.  273,  77  S.  W.  7 ;  Vann  v.  State,  45  Tex.  Cr.  434,  108 
Am.  St.  Rep.  961,  77  S.  W.  813.  The  law  of  self-defense 
once  put  into  operation  abides  throughout  the  encounter. 
"Where  the  defendant  shot  the  deceased,  a  third  shot  while 
he  was  arising  from  his  fall  caused  by  the  second  shot,  he  is 
not  guilty  of  manslaughter  merely  because  the  third  shot 
may  have  been  unnecessary."  Crow  v.  State,  48  Tex.  Cr.  419, 
88  S.  W.  814.  When  self-defense  is  urged,  the  reputation 
of  the  deceased  is  in  issue.  "Where  the  evidence  leaves  it 
in  doubt  as  to  who  was  the  aggressor,  evidence  of  reputation 
of  deceased  for  violence  is  admissible."  People  v.  Lamar,  148 
Cal.  564,  83  Pac.  993;  State  v.  Hunter,  118  Iowa,  686,  92 
N.  W.  872 ;  Commonwealth  v.  Booker,  25  Ky.  Law  Rep.  1025, 
76  S.  W.  838 ;  State  v.  Crawford,  31  Wash.  260,  71  Pac.  1030 ; 
People  V.  Oaimari,  176  N.  Y.  84,  68  N.  E.  112 ;  Andrews  v. 
State,  118  Ga.  1,  43  S.  E.  852.  If  the  killing  took  place 
under  circumstances  that  could  afford  the  slayer  no  reason- 
able grounds  to  believe  himself  in  peril,  he  could  derive  no 
advantage  from  the  general  character  of  deceased  for  turbu- 
lence and  revenge.  But  if  the  circumstances  of  the  killing 
were  such  as  to  leave  any  doubt  whether  he  had  not  been 
more  actuated  by  the  principle  of  self-preservation  than  that 
of  malice,  it  would  be  proper  to  admit  any  testimony  cal- 
culated to  illustrate  to  the  jury  the  motive  by  which  he  had 
been  actuated.  State  v.  Ellis,  30  Wash.  369,  70  Pac.  963; 
Hobach  v.  State,  43  Tex.  242 ;  Daniel  v.  State,  103  Ga.  202, 
29  S.  E.  767 ;  State  v.  Graham,  61  Iowa,  608,  16  N.  W.  743 ; 
Payn^  v.  Commonwealth,  1  Met.  (Ky.)  370;  Moriarty  v.  State^ 
62  Miss.  654;  State  v.  Elkins,  63  Mo.  159.  The  defendant's 
testimony  made  the  evidence  tendered  relevant  and  material. 
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Siate  T.  Gushing,  14  Wash.  527,  53  Am.  St.  Bep.  883,  45  Pac. 
145. 

''Uncommtmicated  threats  are  admissible  where  there  is 
doubt  as  to  who  was  the  aggressor."  Sinclair  v.  State,  87 
Miss.  330,  112  Am.  St.  Bep.  446,  39  South.  522,  2  L.  B.  A., 
N.  S.,  553.  '^  Threats  of  deceased  are  admissible,  though  no 
hostile  demonstration  by  him  is  shown,  to  rebut  the  presump- 
tion of  malice  from  arming  by  accused.''  Sinclair  v.  State^ 
87  Miss.  330,  112  Am.  St.  Bep.  446,  39  South.  522,  2  L.  B. 
A.,  N.  S.,  553.  ''Where  the  plea  is  self-defense,  the  defend- 
ant has  the  right  to  show  any  facts  tending  to  prove  his 
good  faith  of  his  belief  that  he  was  in  danger."  Cole  v. 
State,  48  Tex.  Cr.  439,  88  S.  W.  341 ;  AUison  v.  United  States, 
160  U.  S.  203,  16  Sup.  Ct.  252,  40  L.  Ed.  395;  Meuly  v. 
State,  26  Tex.  Cr.  App.  274,  8  Am.  St.  Bep.  477,  9  S.  W.  563. 

DO  AN,  J. — The  appellant  was  indicted  by  the  grand  jury 
of  Graham  county,  at  the  April  term  of  the  district  court, 
1907,  for  the  crime  of  murder.  He  was  tried  and  found 
guilty,  and  sentenced  to  serve  a  life  term  in  the  territorial 
prison. 

From  the  judgment  of  the  trial  court,  and  the  denial  of  his 
motion  for  a  new  trial,  he  has  appealed,  and  has  assigned 
as  errors:  (1)  The  court  erred  in  not  permitting  the  defend- 
ant to  prove  that  deceased  bore  the  reputation  in  the  com- 
munity in  which  he  lived  of  being  a  violent  and  dangerous 
man.  (2)  The  court  erred  in  not  permitting  the  defendant 
to  prove  uncommunicated  threats  made  by  deceased.  (3) 
The  court  erred  in  not  charging  fully  the  law  of  justifiable 
homicide.  (4)  The  court  erred  in  not  charging  on  every 
theory  of  the  case  presented  by  the  evidence.  (5)  The  court 
erred  in  overruUng  defendant's  motion  for  a  new  trial. 

The  evidence  in  this  case  shows  that  some  time  before 
7  o'clock  A.  M.  on  the  27th  day  of  December,  1906,  the  de- 
ceased, Jose  Maria  Herrera,  came  to  the  house  of  Cirprina 
Cortez,  in  the  town  of  Morenci,  and  called  the  defendant, 
Tomas  Jaime,  to  come  out  and  bring  his  gun  with  him,  that 
he  had  one  too.  Then  the  defendant  got  his  gun  and  went 
out  to  where  the  deceased  was  waiting,  and  they  both  went 
off  together  directly  through  th«  town  of  Morenci  toward  the 
place  where  defendant  was  employed,  and  over  the  road  that 
he  traveled  each  day  to  and  from  his  work.  Deceased  and 
defendant  each  had  a  pistol,  and  a  miner's  candle-stick,  and 
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each  carried  his  lunch  can  in  his  hand.  One  witness  testified 
that  the  two  men  were  going  along  together  when  he  saw 
the  deceased  make  a  grab  for  the  defendant;  that  he  had 
a  miner's  candle-stick  in  his  hand,  and  made  a  motion  like 
he  was  going  to  hit  the  defendant,  and  defendant  jerked  out 
his  pistol  and  shot  him.  After  the  shot  was  fired  a  number 
of  parties  attracted  by  the  noise  looked  in  the  direction  from 
whence  it  came,  aiTd  saw  the  defendant  fire  two  more  shots 
at  deceased.  The  defendant  testified  that  the  deceased  had 
threatened  to  kill  him,  and,  while  armed,  had  offered  a  party 
$5  if  he  would  bring  defendant  out  of  the  house  on  a  certain 
occasion.  The  defendant  admitted  the  killing,  but  claimed 
that  he  did  it  in  self-defense. 

The  first  assignment,  that  "the  court  erred  in  not  permit- 
ting the  defendant  to  prove  that  deceased  bore  the  reputation 
of  being  a  violent  and  dangerous  man,'*  is  urged  upon  the 
ground  that,  ''where  any  evidence  tends  to  show  that  the 
defendant  acted  in  self-defense,  the  reputation  of  the  de- 
ceased can  be  put  in  issue,  for  the  reason  that,  where  the  cir- 
cumstances of  the  killing  were  such  as  to  leave  any  doubt 
whether  the  defendant  had  been  actuated  by  the  principle 
of  self-preservation  rather  than  that  of  malice,  it  would  be 
proper  to  admit  any  testimony  calculated  to  illustrate  to  the 
jury  the  real  motive  by  which  he  had  been  actuated.'*  State 
V.  Ellis,  30  Wash.  369,  70  Pac.  963;  1  Wigmore  on  Evidence, 
63,  246.  The  record,  however,  fails  to  show  the  exclusion 
of  the  evidence,  but,  on  the  contrary,  shows  that  the  de- 
fendant testified  at  length  on  this  subject,  and  stated  that 
he  did  not  know  either  the  reputation  in  the  community  or 
the  character  of  the  deceased  as  to  being  a  quarrelsome  or 
dangerous  man,  and,  after  defendant's  counsel  had  exhausted 
the  subject,  the  court  followed  with  searching  leading  ques- 
tions that  would  not  have  been  permitted  by  counsel,  with 
the  same  result.  Certainly  the  defendant  had  the  benefit  of 
the  full  limit  permitted  by  the  most  liberal  construction  of  the 
law  in  this  particular.  The  only  adverse  ruling  of  the  court 
on  this  subject  was  the  refusal  to  admit  testimony  of  a  wit- 
ness as  to  the  general  reputation  of  deceased  after  the  defend- 
ant had  so  testified,  upon  objection  urged  that,  as  defendant 
did  not  know  such  general  reputation,  the  testimony  was  im- 
material. There  being  no  confiict  in  the  evidence  as  to  the 
circumstances  of  the  killing,  the  testimony  of  the  witnesses 


March,  1908.]  Jaimb  t;.  Tebbitobt.  9 

for  fhe  defense  that  the  deceased  was  the  first  aggressor 
being  uncontradicted,  as  was  likewise  that  of  the  witnesses 
for  the  prosecution  that  after  the  first  altercation  the  de- 
ceased had  declined  further  combat  before  the  fatal  shot  was 
fired,  the  ruling  was  correct. 

The  second  assignment,  that  'Hhe  court  erred  in  not  per- 
mitting the  defendant  to  prove  uncommunicated  threats  made 
by  the  deceased,*'  is  not  supported  by  the  record.  The  only 
citation  given  in  counsel's  brief  are  two  instances  wherein 
testimony  was  admitted,  and  a  careful  examination  of  the 
entire  testimony  as  presented  in  the  reporter's  transcript 
disclosed  no  ruling  of  the  court  excluding  any  testimony  of 
this  character  that  was  offered. 

The  third  and  fourth  assignments  of  error  are  too  general  to 
be  entitled  to  notice  under  rule  7  of  this  court  (8  Ariz,  xi,  71 
Pac.  viii),  but  in  consideration  of  the  gravity  of  this  case  we 
iiave  examined  the  charge  of  the  court,  and  not  only  find  that 
it  correctly  states  the  law  of  the  case,  and  sufficiently  and  fully 
charges  the  law  of  justifiable  homicide,  but  that  the  counsel 
for  the  defendant  did  not  request  any  further  or  fuller  in- 
structions on  that  feature  of  the  case  at  the  time  of  the  trial. 

The  fifth  error  assigned  is  the  order  denying  the  motion 
for  a  new  trial,  based  upon  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence,  and  in  support  of  this 
the  counsel  for  the  appellant  urges  in  his  brief  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict  and  judgment. 
Four  witnesses  whose  attention  had  been  attracted  by  hearing 
the  first  shot  testified  that  deceased  was  attempting  to  run 
from  defendant,  who  was  following  him,  and  that,  after  the 
second  shot  that  was  fired  by  defendant  while  eight  or  ten 
8tex>B  in  the  rear,  the  deceased  staggered,  and  fell,  and  that 
when  defendant,  following  the  deceased,  came  up  to  his  body, 
he  fired  the  last  shot  into  the  body  as  it  lay  upon  the  ground. 
The  surgeon  who  examined  the  wounds  immediately  after 
the  occurrence,  and  again  after  the  death  of  deceased,  tes- 
tified* that  two  wounds  made  by  one  bullet  were  found  in  one 
arm,  one  bullet  entered  the  hip,  and  that  one  bullet  en- 
tered the  back  near  the  spine,  and  came  out  in  front  just 
below  the  ribs,  and  was  the  cause  of  death.  This  furnishes 
ample  evidence  to  support  the  verdict  and  judgment  under 
the  rule  to  which  we  have  invariably  adhered,  that  this  court 
will  not  disturb  a  verdict  or  finding  based  upon  conflicting 
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testimony  where  the  record  disdoses  any   substantial  evi- 
dence in  support  thereof. 
The  judgment  of  the  lower  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  CAMPBELL,  JJ.,  concur. 


[Criminal  No.  248.    Filed  March  27,  1908.] 

[95  Pac.  101.] 

BAPAEL  ROMERO  and  NICHOLAS  CHAVEZ,  Defend- 
ants and  Appellants,  v.  TERRITORY  OF  ARIZONA, 
Respondent. 

1.  Bev.  Stats.  1887,  pab.   874,  Bit.  Stats.  1901,  past  2,  titlx  17, 

chaps.  17  and  19,  and  iiaws  1907,  chap.  74,  sbc.  15,  construed 
— Cods  Cbiic.  Pbogsdubx  1901,  sso.  983,  Consteued— <}eiminaij 
Law — ^Appeal — Biij«  of  Exceptions — ^Tkansgbipt. — ^Under  Bevised 
Statutes,  su^a,  requiring  certification  of  a  bill  of  exceptions  by  the 
trial  judge,  and  declaring  that  the  statute  relating  to  exceptions, 
the  record,  and  the  manner  of  making  oral  proof  a  part  of  the  rec- 
ord in  ciTil  cases  shall  be  applicable  to  all  criminal  cases,  the  re- 
porter's  transcript  cannot  serve  as  a  bill  of  exceptions  in  a  criminal 
case  unless  certified  hj  the  trial  judge. 

2.  Same — ^Bevhw  op  Evn>ENGE. — In  the  absence  of  a  bill  of  exceptions, 

rulings  with  respect  to  the  introduction  or  exclusion  of  evidence  in 
a  criminal  case  cannot  be  reviewed  on  appeal. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Yuma. 
John  H.  Campbell,  Judge.    Afl&rmed, 

Charles  L.  Brown,  for  Appellants. 

E.  S.  Clark,  Attorney  General,  for  Respondent. 

KENT,  C.  J. — The  appellants,  having  been  indicted  and 
convicted  in  the  court  below  for  the  commission  of  a  felony, 
have  appealed. 

The  only  question  discussed  in  the  brief  of  the  appellants 
is  the  alleged  error  of  the  trial  court  in  the  admission  of 
testimony.    There  is  no  bill  of  exceptions  nor  statement  of 
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facts;  and,  while  the  reporter's  transcript  of  evidence  has 
been  sent  np  to  this  court,  it  has  not  been  certified  by  the 
judge  below.  Section  983  of  the  Code  of  Criminal  Proce- 
dure of  1901  provides  as  follows:  *'The  statute  relating  to 
exceptions,  what  constitutes  the  record,  and  the  manner  of 
making  oral  proof  a  part  of  the  record  in  civil  cases  is  hereby 
made  applicable  to  all  criminal  cases."  In  order  that  the 
statement  of  facts  shall  operate  as  a  bill  of  exceptions,  it  is 
necessary  under  our  statute  relating  to  exceptions,  what  con- 
stitutes the  record,  and  the  manner  of  making  oral  proof  a 
part  of  the  record  in  civil  cases,  that  the  same  shall  be  cer- 
tified by  the  trial  judge.  These  provisions  of  the  statutes 
have  existed  for  many  years  (paragraph  874,  Revised  Stat- 
utes of  1887;  chapters  17  and  19,  page  2,  title  17,  Revised 
Statutes  of  1901;  secjtion  15,  chapter  74,  Laws  of  1907),  and 
we  have  repeatedly  held  that  under  our  statutes  the  reporter's 
transcript  cannol  serve  as  a  bill  of  exceptions,  and  that  the 
rulings  of  the  court  with  respect  to  the  introduction  or  ex- 
clusion of  evidence  cannot  be  reviewed  on  appeal  to  this  court 
in  the  absence  of  a  bill  of  exceptions,  unless  the  reporter's 
transcript  has  been  certified  by  the  trial  judge;  in  other 
words,  that  the  reporter's  transcript  cannot  serve  as  a  bill  of 
exceptions  unless  it  is  so  certified.  Tietjen  v.  Snead,  3  Ariz. 
196,  24  Pac.  324;  Smith  v.  Blackmore,  3  Ariz.  348,  29  Pac. 
15 ;  City  of  Tombstone  v.  Eeilly,  4  Ariz.  102,  33  Pac.  823 ; 
Myers  v.  Farmers^  &  Merchants'  Bank,  7  Ariz.  67,  60  Pac. 
880 ;  Leatherwood  v.  Richardson,  11  Ariz.  163,  278, 89  Pac.  503 ; 
Montezuma  Canal  Co.  v.  SmithvUle  Canal  Co.,  11  Ariz.  9,  89 
Pac.  512 ;  Liberty  Mining  <fe  Smelting  Co.  v.  Oeddes,  11  Ariz. 
54,  90  Pac.  332.  These  provisions  of  our  statutes  relating  to 
appeals  are  by  section  983  of  the  Code  of  Criminal  Procedure, 
supra,  made  applicable  to  appeals  in  criminal  cases,  and  are  as 
binding  upon  appellants  and  upon  the  court  in  criminal  cases 
as  in  civil  cases.  Upon  the  state  of  the  record,  therefore, 
in  this  case,  we  cannot  consider  the  question  argued  by  coun- 
sel for  appellants  in  his  brief. 

No  error  appearing  upon  the  record  of  the  case  as  it  is 
before  us,  the  judgment  of  the  district  court  is  affirmed. 

SLOAN,  DOAN,  and  NAVE,  JJ.,  concur. 
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[Criminal  No.  249.    FOed  March  27,  1008.] 

[94  P^  1091.] 

0.  J.  MABTIN,  Defendant  and  Appellant,  ▼.  TBRRITOET 

OF  ARIZONA,  Respondent 

1.  Gbqcinal   Law — ^Appeal   Ain>   Erbob< — C6ubt   Equally   Bividzd— 

AniBMANCE. — Where  the  members  of  the  lupreme  eourt  are  eqaaOj 
divided  in  opinion  as  to  the  disposal  of  questions  presented  by  an 
appeal,  the  judgment  of  the  district  court  will  be  affirmed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Af&rmed  by  divided  court. 

0.  J.  Martin  was  convicted  of  embezzlement,  and  he  ap- 
peals. 

D.  L.  Cunningham,  and  Albert  Sames,  for  Appellant. 

E.  S.  Clark,  Attorney  General,  for  the  Territory. 

PER  CURIAM.— The  appellant,  0.  J.  Martin,  was  con- 
victed in  the  court  below  of  embezzlement,  and  has  appealed 
from  the  judgment  of  conviction. 

The  members  of  the  court  sitting  are  equally  divided  in 
opinion  as  to  the  disposal  of  the  questions  presented  by  this 
appeal.  The  judgment  of  the  district  court  is  therefore 
affirmed. 

DOANy  J.y  not  sitting. 
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[Oriminal  Ko.  251«    FUed  Kareli  27,  1908.1 
[94  Pm.  1134.] 

OUISSEFPI  MUSSO,  Defendant  and  Appellant,  v.  TEBRI- 

TOBY  OF  ARIZONA,  Respondent. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  Coun^  of  Cochise. 
Fletcher  M.  Doan,  Judge. 

The  necessary  facts  are  stated  in  the  opinion* 

W.  O.  Gilmore,  for  Appellant. 

E.  S.  Clark,  Attorney  General,  for  the  Territory. 

PER  CURIAM. — The  appellant  was  convicted  of  murder 
of  the  second  degree,  and  has  appealed.  His  counsel  has 
done  nothing  more  than  to  cause  the  record  of  the  case  to  be 
filed  in  this  court.  We  have  examined  the  record,  and  find 
no  error  therein.  The  judgment  of  the  district  court  is  there- 
fore afSrmed. 

DOAN,  J.,  not  sitting. 


[Orimioal  No.  253.    Filed  March  27,  1908.] 
[94  Pae.  1134.] 

CAOER  EDWARDS,  Defendant  and  Appellant,  v.  TER- 
RITORY OP  ARIZONA,  Respondent 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila. 
Frederick  S.  Nave,  Judge.    AfSrmed. 

The  necessary  facts  are  stated  in  the  opinion. 

E.  S.  Claiky  Attorney  General,  for  the  Territory. 


14  Molina  v.  Terbitoby.  [12  Ariz. 

PER  CURIAM.— The  appellant  in  the  district  court  of 
Oila  county  was  convicted  of  rape,  and  after  judgment  of 
conviction  was  entered  filed  his  notice  of  appeal.  No  ap- 
pearance was  made  in  his  behalf  in  this  court,  and  no  brief 
or  assignment  of  errors  has  been  filed.  The  cause  was  ordered 
submitted  upon  the  record.  We  find  the  indictment  is  suffi- 
cient, the  verdict  supported  by  the  evidence,  the  judgment 
regular,  and  the  law  correctly  given  in  the  instructions.  The 
judgment  is  therefore  affirmed. 

NAVE,  J.,  not  sitting. 


[Criminal  No.  259.    Filed  Mareh  27,  1908.] 

[95  P&c.  102.] 

TGNACIO    L.    MOLINA,    Defendant    and    Appellant,    v. 
TERRITORY  OF  ARIZONA,  Respondent. 

1.  Cbiminal   Law — Appeal    and   Error — Bill    of    Exceptions — Cer- 

tification— Bey.  Stats.  Abiz.  1901,  Penal  Cods,  sec.  983. — ^The 
statutes  concerning  the  making  of  oral  matters  part  of  the  record 
in  civil  cases  are  controlling  alike  in  criminal  cases  under  section 
983,  supra,  and  the  certificate  of  the  trial  judge  to  the  reporter's 
transcript  of  the  proceedings  or  to  a  statement  of  facts  covering 
them,  a  prerequisite  to  the  examination  thereof,  under  assignments 
of  error  raising  questions  based  upon  the  testimony,  the  court's  rul- 
ings during  the  trial,  and  the  instructions  to  the  jury. 

2.  Homicide — Indictment — Sufficiency. — An    indictment    which    does 

not  allege  the  "means  or  instrument  by  which  the  mortal  wound  wa« 
inflicted,"  or  the  nature  of  the  wound  inflicted,  is  not  fatally  de- 
fective, since  such  allegations  are  not  necessary  under  our  code. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Yuma. 
John  H.  Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

A.  Buck,  and  Thomajs  D.  MoUoy,  for  Appellant. 

E.  S.  Clark,  Attorney  General,  and  P.  Tillinghast,  for  Re- 
spondent. 
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NAVE,  J. — ^Molina  was  indicted  of  murder,  and  under  the 
indictment  was  convicted  of  manslaughter.  From  the  judg- 
ment of  conviction  he  has  appealed. 

His  assignments  of  error  raise  questions  based  upon  the 
testimony,  the  court's  rulings  during  the  trial,  and  the  in- 
structions to  the  jury.  The  statutes  concerning  the  making 
of  these  oral  matters  part  of  the  record  in  civil  cases  are 
controlling  alike  in  criminal  cases.  Pen.  Code  1901,  sec. 
983.  The  certificate  of  the  trial  judge  to  the  reporter's 
transcript  of  these  proceedings  or  to  a  statement  of  facts 
covering  them  is  a  prerequisite  to  the  examination  thereof. 
Laws  1907,  p.  129,  c.  74,  sec.  15,  subd.  5 ;  Romero  v.  Territory, 
12  Ariz.  10, 95  Pac.  101 ;  Liberty  M.  *  8.  Co.  v.  Geddes,  11  Ariz. 
54,  90  Pac.  332 ;  Montezuma  Canal  Co.  v.  Smithville  Canal  Co., 
11  Ariz.  99,  89  Pac.  512 ;  Leatherwood  v.  Richardson,  11  Ariz. 
163,  278,  89  Pac.  503 ;  Myers  v.  Bank,  7  Ariz.  67,  60  Pac.  880 ; 
City  of  Tombstone  v.  R^My,  4  Ariz.  102.  33  Pac.  823 ;  Smith 
▼.  Blackmore,  3  Ariz.  349,  29  Pac.  15 ;  Tietjen  v.  Snead,  3  Ariz. 
196,  24  Pac.  324.  The  record  is  not  so  authenticated  in  this 
case,  and  may  not  be  considered. 

Turning  to  an  examination  of  those  portions  of  the  record 
which  are  properly  before  us  to  ascertain  whether  there 
are  fundamental  errors,  we  find  only  one  matter  meriting 
consideration.  The  charging  part  of  the  indictment  is  'Hhat 
the  said  Tgnacio  L.  Molina,  on  or  about  the  twenty-ninth 
day  of  April,  A.  D.  1906,  and  before  the  finding  of  this  in- 
dictment, at  the  county  of  Yuma,  territory  of  Arizona,  un- 
lawfully, willfully,  feloniously,  deliberately,  premeditatedly, 
and  of  his  malice  aforethought  did  kill  and  murder  Jim,  a 
Cocopah  Indian,  a  human  being,  whose  true  name  is  un- 
known to  the  grand  jury,  by  then  and  there  willfully,  un- 
lawfully, feloniously,  deliberately,  premeditatedly,  and  of 
his  malice  aforethought  inflicting  upon  the  body  of  him,  the 
said  Jim,  a  Cocopah  Indian,  a  mortal  wound,  from  the  effects 
of  which  mortal  wound  he,  the  said  Jim,  a  Cocopah  Indian, 
did  then  and  there  die.''  The  defendant  demurred  to  this 
indictment  upon  the  ground,  among  others,  ''that  it  does 
not  allege  the  means  or  instrument  by  which  the  mortal 
wound  was  inflicted  or  the  nature  of  the  wound  inflicted." 
It  is  well  known  that  our  Penal  Code  was  adopted  almost 
in  its  entirety  from  the  Penal  Code  of  California.  The 
statutes  defining  murder,  prescribing  the  form  of    indict- 
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meBts,  and  defining  what  shall  constitute  sufScient  indict- 
ments have  their  origin  in  the  California  code.  At  a  period 
antedating  our  adoption  of  these  statutes  the  supreme  court 
of  California  determined  that  under  these  provisions  it  is 
not  necessary  in  an  indictment  for  murder  to  state  the  in- 
strument with  which  the  killing  was  accomplished  (though 
preferable  to  do  so),  or  to  define  the  nature  of  the  wounds 
inflicted.  The  early  decisions  have  been  adhered  to  consist- 
ently by  that  court  until  the  present  time.  The  reasons  for 
00  determining  are  suflSciently  set  forth  in  the  opinions.  We 
believe  these  decisions  to  be  well  founded.  The  indictment 
is  sufficient.  People  v.  Steventon,  9  Cal.  273 ;  People  v.  King, 
27  Cal.  507.  87  Am.  Dec.  95 ;  People  v.  Alviso,  55  Cal.  230 ; 
People  V.  Hong  Ah  Duck,  61  Cal.  387;  People  v.  Davis,  73 
CaL  355,  15  Pac.  8;  People  v.  Hyndman,  99  Cal.  1,  33  Pac. 
782 ;  People  v.  Suesser,  142  Cal.  356,  75  Pac.  1093. 

There  appearing  no  fundamental  error  in  the  record,  the 
judgment  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  DOAN,  JJ.,  concur. 


[Criminal  No.  255.    Filed  March  27,  1908.] 
[94  Pac.  1097.] 

JMLAItCOS  PEREZ  et  al.,   Defendants  and  Appellants,  ▼. 
TERRITORY  OF  ARIZONA,  Respondent. 

1.  Criminal  Law — Trial — Misconduct  op  Peosecxttino  Attorney. — 
Defendants  in  a  prosecution  for  assault  with  intent  to  conunit  rape 
had  not  elected  to  testify  in  their  own  behalf,  and  had  not  put 
their  character  in  issue.  In  his  opening  address  to  the  jury,  the 
assistant  district  attorney  said:  "I  want  to  call  your  attention  to 
the  faces  and  countenances  of  these  defendants.  Crime  is  stamped 
on  their  faces  and  countenances.  Their  faces  and  countenances  in- 
dicate that  they  are  just  the  kind  of  people  that  commit  crime. 
Their  hard  criminal  faces  and  countenances  are  conclusive  evidence 
of  their  guilt,  and  the  only  evidence  of  their  guilt  you  need  to 
convict  them.  Now,  I  want  you  to  look  at  that  face  [pointing  at 
defendant  Perez]  and  see  if  it  is  not  the  kind  of  face  that  would 
commit  a  crime  like  this."  To  the  defendant's  objection  to  the 
above  remarks  the  court  replied:  "I  will  leave  the  matter  for  you 
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to  reply  to  in  your  argument.  The  district  attorney  is  within  his 
rights."  Whereupon  the  defendant  moved  to  instruct  the  juiy  to 
disregard  said  statements,  which  motion  was  denied,  and  immedi- 
ately thereafter  the  district  attorney  further  said  to  the  jury:  "I 
want  you,  gentlemen  of  the  jury,  to  be  the  judges  of  whether  their 
faces  and  countenances  are  not  criminal  as  I  have  stated.  I  will 
leave  it  to  your  judgment.'*  Held,  that  said  remarks  of  the  district 
attorney,  given  almost  the  effect  of  an  instruction  by  the  remarks 
of  the  court,  were  prejudicial  to  the  defendants,  and  the  denial  by 
the  court  of  the  motion  to  have  the  same  withdrawn  from  the  juxy 
constituted  reversible  error. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Graham. 
Frederick  S.  Nave,  Judge.    Reversed  and  remanded. 

The  facts  are  stated  in  the  opinion. 

W.  C.  McFarland,  and  J.  M.  McCullom,  for  Appellants. 

The  bitter  denunciation  of  the  defendants  by  the  assii^tant 
district  attorney  was  in  effect  an  assault  on  the  character 
of  the  defendants,  and  made  an  issue  by  the  abuse  and 
vituperation  of  said  attorney,  when  defendants  had  not 
tendered  such  an  issue  by  offering  evidence  of  their  good 
character.  State  v.  Kennedy,  177  Mo.  98,  75  S.  W.  979; 
State  V.  Lapage,  57.  N.  H.  245,  24  Am.  Rep.  69 ;  People  v. 
Sharp,  107  N.  Y.  427,  1  Am.  St.  Rep.  851,  14  N.  B.  319; 
Fletcher  v.  State,  49  Ind.  124,  19  Am.  Rep.  673;  State  v. 
Kirkpatrick,  63  Iowa,  554,  19  N.  W.  660 ;  Outzman  v.  Clancy, 
114  Wis.  589,  90  N.  W.  1081.  The  language  violates  the 
rule  of  immunity  of  defendant  in  cases  where  he  does  not 
offer  himself  as  a  witness.  Neither  of  the  defendants  offered 
themselves  as  witnesses  in  this  case.  Rev.  Stats.  1901,  Pen. 
Code,  par.  1112.  The  rule  is  firmly  established  by  the  de- 
cided weight  of  authority  that  if  counsel  for  a  party  grossly 
abases  his  privilege  to  the  manifest  injury  of  the  adverse 
party,  and  the  court  fails  to  interpose  and  admonish  the 
offending  attorney,  and  instruct  the  jury  in  regard  thereto, 
upon  request  of  counsel  for  losing  party,  a  new  trial  should 
be  granted.  HeUer  v.  People,  22  Colo.  11,  43  Pac.  124. 
That  counsel  for  the  territory  abused  his  privilege  to  the 
manifest  injury  of  defendants  is  sustained  and  supported 
by  practically  all  the  decisions  of  courts  of  last  resort,  both 
state  and  federal,  as  the  following  citations  will  abundantly 

XnArli.- 
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show:  Bessette  v.  State,  101  Ind.  85;  State  v.  Bokien,  14 
Wash.  403,  44  Pac.  889 ;  Hall  v.  United  States,  150  U.  S.  76, 
14  Sup.  Ct.  22,  37  L.  Ed.  1003;  WUson  v.  United  States, 
149  U.  S.  60,  13  Sup.  Ct.  765,  37  L.  Ed.  650;  State  v.  Ken- 
nedy, 177  Mo.  98,  75  S.  W.  979-984;  Wilson  v.  Common- 
wealth,  21  Ky.  Law  Rep.  1333,  54  S.  W.  946;  Rhodes  v. 
Commonwealth,  21  Ky.  Law  Rep.  1076,  54  S.  W.  184;  Ben- 
nett V.  State,  86  Ga.  401,  22  Am.  St.  Rep.  465,  12  S.  E. 
806,  12  L.  R.  A.  449;  State  v.  Oalespie,  104  Mo.  App.  400, 
79  S.  W.  477;  Marshall  v.  State,  71  Ark.  415,  75  S.  W.  584; 
State  V.  Lockhart,  188  Mo.  427,  47  S.  W.  459;  Holder  v. 
State,  58  Ark.  473,  25  S.  W.  279;  State  v.  Prendihle,  165 
Mo.  329,  65  S.  W.  559,  569;  Ivey  v.  State,  113  Ga.  1062, 
39  S.  E.  423,  54  L.  R.  A.  959;  Patterson  v.  State  (Tex.  Cr.), 

60  S.  W.  557;  Turner  v.  State,  39  Tex.  Cr.  322,  45  S.  W. 
1020;  German-American  Ins.  Co.  v.  Harper,  70  Ark.  305,  67 
S.  W.  755;  State  v.  Bobbst,  131  Mo.  328,  32  S.  W.  1149; 
State  V.  Fisher,  124  Mo.  460,  27  S.  W.  1109 ;  State  v.  Baker, 
57  Kan.  541,  46  Pac.  947;  Smith  v.  People,  8  Colo.  457, 
8  Pac.  920;  Heller  v.  People,  22  Colo.  11,  43  Pac.  124; 
State  V.  Ulrich,  110  Mo.  350,  19  S.  W.  656 ;  State  v.  Proctor, 
86  Iowa,  698,  53  N.  W.  424;  State  v.  Helm,  92  Iowa,  540, 

61  N.  W.  246;  People  v.  Fowler,  104  Mich.  449,  62  N.  W. 
572;  People  v.  Abell,  113  Mich.  80,  71  N.  W.  509;  Bryson 
V.  State,  20  Tex.  Cr.  App.  566;  Bradbum  v.  United  States, 
3  Ind.  Ter.  604,  64  S.  W.  556 ;  S.  L.  £  S.  F.  By.  Co.  v.  Farr, 
56  Fed.  994,  6  C.  C.  A.  211.  Some  courts  hold  that  the  rule 
in  cases  where  the  errors  complained  of  are  misconduct  of 
the  prosecuting  officers  and  abuse  of  discretion  by  the  trial 
court,  the  law  presumes  error.  State  v.  Bokien,  14  Wash. 
403,  44  Pac.  889-893 ;  Nelson  v.  Welch,  115  Ind.  270,  16  N.  E. 
634,  17  N.  E.  569 ;  Troyer  v.  State,  115  Ind.  331,  17  N.  E. 
569. 

E.  S.  Clark,  Attorney  General,  and  George  H  Crosby, 
Assistant  District  Attorney,  for  Respondent. 

Appellants  must  show  that  they  were  injured  by  the  court's 
exercise  of  its  discretion  in  permitting  the  remarks.  In  this 
case  there  was  no  injury,  as  the  evidence  was  very  strong  and 
uncontradicted.  2  Ency .  of  PI.  &  Pr.  730 ;  State  v.  Ban,  90 
Iowa,  534,  58  N.  W.  898;  State  v.  Oibbs,  10  Mont.  212,  25 
Pac.  289.     Such  remarks  are  erroneous  only  in  closing  argu* 
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menty  and  here  they  occurred  in  opening  argument  and  were 
not  persisted  in  by  the  prosecutor.  State  v.  Baker,  57  Kan. 
541,  46  Pac.  947;  Huckell  v.  McCoy,  38  Kan.  53,  15  Pac. 
870;  Smith  v.  People,.  8  Colo.  457,  8  Pac.  920;  Heller  v. 
People,  22  Colo.  11,  43  Pac.  124;  Wilson  v.  United  States, 
149  U.  S.  60,  13  Sup.  Ct.  765,  37  L.  Ed.  650 ;  State  v.  Bokien, 
14  Wash.  403,  44  Pac.  889.  The  evidence  showing  a  high- 
handed outlawry,  and  the  evidence  justifying  it,  the  attorney 
could  indulge  in  invective — and  it  is  not  discountenanced 
by  courts.  2  Ency.  of  PL  &  Pr.  747;  Chacon  v.  Territory, 
7  N.  M.  241,  34  Pac.  448;  Burton  v.  O'NeUl,  6  Tex.  Cr.  App. 
613,  25  S.  W.  1013.  The  use  of  abusive  language  is  a  matter 
of  discretion  with  the  trial  court,  who  knows  relative  stand- 
ing of  counsel,  nature  of  effect  produced,  standing  of  jury 
and  probability  of  its  affecting  verdict.  2  Ency.  of  PL  & 
Pr.  758 ;  Chacon  v.  Territory,  7  N.  M.  241,  34  Pac.  448. 

DO  AN,  J. — ^Marcos  Perez  and  Eusabio  Arbeso  were  in- 
dicted on  the  twenty-ninth  day  of  October,  1907,  for  as- 
sault with  intent  to  commit  the  crime  of  rape  upon  one  Jesus 
Delgado.  Upon  a  plea  of  **not  guilty"  they  were  tried 
jointly  to  a  jury  in  the  district  court  of  Graham  county,  and 
on  a  verdict  of  guilty  they  were  sentenced  to  imprisonment 
in  the  territorial  prison.  From  the  judgment  of  conviction 
and  the  order  denying  the  motion  for  a  new  trial,  the  de- 
fendants appeal. 

It  is  claimed  by  the  appellants  that  the  court  erred  in 
overruling  defendants'  objections  to  abusive  language  of  the 
assistant  district  attorney  in  his  opening  address  to  the  jury, 
and  that  the  court  further  erred  in  denying  defendants'  mo- 
tion to  direct  the  jury  to  disregard  .the  abusive  language  of 
the  said  assistant  district  attorney  when  it  was  objected  to 
by  the  counsel  for  the  defendants.  In  his  opening  address 
to  the  jury  the  assistant  district  attorney  said:  **I  want  to 
call  your  attention  to  the  faces  and  countenances  of  these 
defendants.  Crime  is  stamped  on  their  faces  and  counte- 
nances. Their  faces  and  countenances  indicate  that  they  are 
just  the  kind  of  people  that  commit  crime.  Their  hard  crim- 
inal faces  and  countenances  are  conclusive  evidence  of  their 
guilt,  and  the  only  evidence  of  their  guilt  you  need  to  convict 
them.  Now,  I  want  you  to  look  at  that  face  [pointing  af 
defendant  Perez]  and  see  if  it  is  not  the  kind  of  a  face  that 
would  commit  a  crime  like  this."    To  the  defendants'  objec- 
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tion  to  the  above  remarks  the  court  replied:  ^'I  will  leave 
the  matter  for  you  to  reply  to  in  your  argument.  The  dis- 
trict attorney  is  within  his  rights."  Whereupon  counsel 
for  the  defendants  moved  the  court  **to  direct  the  jury  to 
disregard  the  above-quoted  part  of  said  address,  for  the  rea- 
son that  said  part  of  said  address  was  based  on  matters  and 
things  outside  the  record,  and  not  justified  by  any  evidence 
in  the  case,  and  because  said  part  of  said  address  tended  to 
prejudice  the  minds  of  the  jury  against  the  defendants,  and 
to  their  manifest  injury,"  which  motion  was  denied;  and 
immediately  thereafter  the  assistant  district  attorney,  further 
addressing  the  jury,  said:  **I  want  you,  gentlemen  of  the 
jury,  to  be  the  judges  of  whether  their  faces  and  coun- 
tenances are  not  criminal  as  I  have  stated.  I  will  leave 
it  to  your  judgment." 

It  is  argued  by  the  counsel  for  the  appellants :  First.  That 
the  language  of  the  assistant  district  attorney  was  an  assault 
on  the  character  of  the  defendants,  and  that  this  assault  made 
an  issue  before  the  jury  of  said  character,  when  the  defend- 
ants had  not  tendered  any  such  issue  by  oi9fering  any  evidence 
in  support  of  their  good  character.  Second.  That  this  lan- 
guage violates  the  rule  of  immunity,  to  which  the  defendant 
is  entitled  in  a  case  where  he  does  not  offer  himself  as  a  wit- 
ness, the  record  showing  that  neither  of  the  defendants  had 
offered  himself  as  a  witness  in  the  case.  Third.  That  the  law 
requires  all  witnesses  to  be  sworn  before  testifying  in  a  case, 
and  that  the  presumption  of  innocence  with  which  a  defend- 
ant is  clothed  entitles  him  to  an  acquittal,  unless  such  pre- 
sumption is  overcome,  and  his  guilt  established  by  compe- 
tent evidence;  that  the  language  of  the  assistant  district  at- 
torney was  not  based  on  any  evidence  in  the  case,  or  any  fair 
deduction  from  any  evidence  in  the  case,  but  his  aflSrmative 
assertion  of  facts  was  testimony,  and  it  was  offered  by  him 
before  the  jury,-  not  under  the  sanctity  of  an  oath,  nor  under 
the  pains  and  penalties  of  perjury,  and  therefore  was  not 
competent  evidence;  and  that  its  admission  before  the  jury 
constitutes  reversible  error.  Fourth.  That  this  testimony  of- 
fered in  this  manner  by  the  assistant  district  attorney  de- 
prives the  defendants  of  three  valuable  legal  rights  secured 
to  them  by  our  Criminal  Code:  First,  the  right  to  have  all 
witnesses  testify  under  the  sanctity  and  the  penal  obligations 
of  an  oath ;  second,  the  right  of  cross-examination ;  third,  the 
right  to  rebut  their  testimony.    These  arguments  of  the  ap- 
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pellants  appear  to  be  well  founded.  The  statement  of  the 
assistant  district  attorney  to  the  jury,  "Crime  is  stamped 
on  their  faces  and  countenances,"  was  an  aflSrmative  state- 
ment of  a  fact.  ''Their  faces  and  countenances  indicate  that 
they  are  just  the  kind  of  people  that  commit  crime"  is  an- 
other statement  of  a  fact.  **  Their  hard  criminal  faces  and 
countenances  are  conclusive  evidence  of  their  guilt"  consti- 
tutes another  statement  of  a  fact,  and  has  no  proper  place 
in  the  trial  of  a  criminal  case,  except  in  the  testimony  of  a 
witness,  who  has  been  sworn  and  testifies  under  oath,  with  an 
opportunity  to  the  opposite  party  for  cross-examination  and 
rebuttal.  The  further  statement,  ''and  the  only  evidence  of 
their  guilt  you  need  to  convict  them,"  is  a  statement  relative 
to  the  weight  of  evidence  that  is  liable  to  be  very  prejudicial 
to  a  defendant,  and  the  ruling  of  the  court  that  "the  district 
attorney  is  within  his  rights"  gives  the  language  almost  the 
force  of  an  instruction  from  the  court.  If  the  defendants 
had  offered  themselves  as  witnesses  in  the  case,  had  been 
Bwom,  and  had  taken  the  stand  and  testified,  they  might 
]>erhap8  have  been  held  to  have  placed  their  faces  and  coun- 
tenances in  evidence,  but  even  that  defense  is  not  accorded 
the  prosecuting  officer  in  this  case,  because  the  defendants 
had  neither  of  them  been  offered  in  evidence.  It  is  true 
our  Criminal  Code  requires  the  presence  of  a  defendant 
at  the  trial  of  a  case,  but  there  is  no  rule  of  court  that 
requires  him  to  either  sit  facing  the  jury,  or  to  put  in  evi- 
dence his  countenance  or  rfacial  appearance.  If  the  court- 
room was  so  arranged  that  he  could  preserve  a  respectful  at- 
titude to  the  court  with  his  back  to  the  jury,  it  would  be 
-perteetiy  possible  to  try  a  case  without  the  jury  seeing  his 
face  at  all. 

It  frequently  occurs  that  in  the  heat  of  argument  counsel 
will  overstep  the  bounds  of  propriety,  and  use  language  in- 
temperate or  abusive,  and  the  verdict  of  the  jury  will  be 
nevertheless  undisturbed,  because  it  is  made  to  appear  that 
by  the  prompt  rebuke  of  the  court  and  the  retraction  of  the 
language  by  the  offender  the  effect  of  the  language  has  been 
neutralized,  or  the  matter  has  been  so  fairly  placed  before 
the  jury  by  the  withdrawal  of  the  offensive  language  that 
no  prejudice  would  be  apparent  to  the  defendant  from  the 
occurrence ;  but,  where  such  prejudicial  statements  meet  with 
the  approval  of  the  court,  they  have  been  considered  suffi- 
aient  to  reverse  the  verdict  and  judgment.    In  State  v.  Ken- 
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nedy,  177  Mo.  98,  75  S.  W.  979,  the  supreme  court  of 
Missouri  has  said:  ''Citations  are  hardly  necessary  to  support 
this  fundamental  rule.  The  statements,  made  as  they  were 
with  the  approval  of  the  court,  could  but  have  led  the  jury 
to  believe  they  were  true,  and  just  as  prejudicial  as  if  they 
had  been  proven,  and  could  but  have,  from  the  very  incep- 
tion of  the  trial,  impressed  the  jury  with  the  idea  that  the 
defendant  was  for  years  prior  to  the  time  she  formed  the  ac- 
quaintance of  deceased  of  bad  reputation  as  to  chastity. 
This  objection  is  sufiScient  to  reverse  this  case."  In  Bessette 
V.  State,  101  Ind.  85,  the  district  attorney,  in  addressing  the 
jury,  said:  ''Luke  Bessette  has  a  bad-looking  face.  I  ask 
you  to  look  at  his  face.  Tou  have  the  right  to  look  at  it, 
and,  as  prosecuting  attorney,  I  have  the  right  to  comment 
on  it.  If  his  face  does  not  show  a  bad  man,  then  I  am  no 
judge  of  human  countenances."  For  this  misconduct  the 
court  on  appeal  directed  a  new  trial,  and  in  commenting 
on  the  subject  said:  "This  conduct  is  clearly  reprehensible 
and  inexcusable,  and  merited  the  rebuke  of  the  court,  for  he, 
in  effect,  argued  to  the  jury  that  the  defendant  was  a  bad 
man  and  presumably  guilty,  because  he  had  a  bad  face." 
In  State  v.  Bokien,  14  Wash.  403,  44  Pac.  889,  the  supreme 
court  of  Washington,  in  reversing  a  case  similar  to  this,  said : 
"When  the  prosecutor  went  so  far  outside  of  the  circle  of  fair 
debate  as  to  attempt  to  degrade  and  humiliate  the  defendant 
by  arraigning  him  for  his  personal  appearance  and  char- 
acteristics while  he  was,  by  compulsion  of  the  court,  at  its 
bar,  it  was  the  duty  of  the  court  to  interfere  for  his  pro- 
tection." In  Hall  V.  United  States,  150  U.  S.  76,  14  Sup.  Ct. 
22,  37  L.  Ed.  1003,  the  United  States  supreme  court,  in  com- 
menting on  the  action  and  language  of  the  prosecuting  at- 
torney, said:  "The  attempt  of  the  prosecuting  oflBcer  of  the 
United  States  to  induce  the  jury  to  assume,  without  any 
evidence  thereof,  the  defendant's  guilt  of  a  crime  .  .  .  was  a 
breach  of  professional  and  official  duty  which,  upon  the  de- 
fendant's protest,  should  have  been  rebuked  by  the  court, 
and  the  jury  instructed  to  allow  it  no  weight.  The  presiding 
judge,  by  declining  to  interfere,  notwithstanding  the  defend- 
ant's protest  against  this  course  of  argument,  gave  the  jury 
to  understand  that  they  might  properly  and  lawfully  be  in- 
fluenced by  it,  and  thereby  committed  a  grave  error,  mani- 
festly tending  to  prejudice  the  defendant  with  the  jury,  and 
which,  therefore,  was  a  proper  subject  for  exception,  and. 
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having  been  dtily  excepted  to,  entitled  him  to  a  new  trial" — 
citing  Wason  v.  United  States,  149  U.  S.  60,  13  Sup.  Ct.  765, 
37  L.  Ed.  650.  To  the  same  effect  is  State  v.  Blodgett,  50  Or. 
329,  92  Pac.  820,  in  which  it  is  held  by  the  supreme  court 
of  Oregon  that  **it  is  error  sufficient  to  reverse  a  judgment 
for  the  court  to  suffer  counsel,  against  objection,  to  state 
facts  pertinent  to  the  issue  not  in  evidence,  or  to  comment 
upon  facts  calculated  to  prejudice,  which  have  no  bearing 
whatever  upon  the  issues,  and  evidence  of  which  would  have 
been  ruled  out." 

We  think  the  language  of  the  assistant  district  attorney 
complained  of  herein  tended  to  the  prejudice  of  the  defend- 
ants, and  the  denial  by  the  court  of  the  motion  to  have  the 
same  withdrawn  from  the  jury  constituted  reversible  error. 

The  judgment  of  the  lower  court  is  therefore  reversed,  and 
the  case  remanded  for  a  new  trial. 

KENT,  C.  J.,  and  SLOAN  and  CAMPBELL,  JJ.,  concur. 


[Criminal  No.  256.    Filed  March  27,  1908.] 
[94  Pac.  1102.] 

LEE  FORD,  Defendant  and  Appellant,  v.  THE  UNITED 
STATES  OP  AMERICA,  Respondent. 

1.  CoNSPiKACY — Indictment — SumciENCY. — An  indictment  charging 
defendant  with  having  entered  into  a  conspiracy  to  commit  an 
offense  against  the  United  States,  alleging  that  defendant  and  F., 
in  conjunction  with  A.  M.  and  B.  M.,  unlawfully  conspired  that  F. 
should  enter  a  house  of  prostitution  and  commit  the  crime  of  adul- 
tery by  having  intercourse  with  various  persons  to  the  jury  unknown, 
none  of  said  persons  being  the  husband  of  F.,  who  was  a  married 
woman,  is  fatally  defective,  for  the  reason  that  it  does  not  charge 
that  defendant  knew  that  the  woman  F.  was  a  married  woman. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District.  Edward  Kent,  Judge.  Reversed, 
And  appellant  ordered  discharged. 

The  facts  are  stated  in  the  opinion. 

A.  C.  Baker,  for  Appellant. 

J.  L.  B.  Alexander,  United  States  Attorney,  for  Respondent. 


24  FoBD  V.  United  Staiss  op  Amxbiga.      [12  Ariz. 

NAVE,  J. — ^Lee  Foid  was  conyicted  and  sentenced  under 
an  indictment  which  charged  him,  jointly  with  one  Dolly 
Ford,  with  ''the  ciime  of  conspiracy  to  commit  an  offense 
against  the  United  States,  committed  as  follows:  That  here- 
tofore, to  wit,  on  or  abont  the  first  day  of  Jnly,  A.  D.  one 
thousand  nine  hundred  and  seven,  at  the  county  of  Maricopa, 
in  said  territory  of  Arizona^  the  said  Lee  Ford  and  the  said 
DoUy  Ford,  in  conjunction  with  one  A.  Magnani  and  one 
Babi  Magnani,  did  unlawfully,  willfully,  corruptly  and 
feloniously  conspire,  combine,  confederate,  and  agree  together 
that  the  said  Dolly  Ford  should  enter  a  house  of  prostitu- 
tion in  the  city  of  Phoenix,  in  the  county  and  territory  afore- 
said, and  commit  the  offense  of  adultery  therein  by  the  said 
Dolly  Ford  having  carnal  intercourse  with  divers  persons 
frequenting  such  house  of  prostitution,  the  names  of  said 
persons  being  to  said  grand  jury  unknown,  and  none  of  said 
divers  persons  being  the  husband  of  said  Dolly  Ford,  she, 
the  said  Dolly  Ford,  being  then  and  there  a  married  woman, 
having  a  husband  in  full  life."  These  allegations  were  fol- 
lowed by  the  charge  of  an  overt  act  consisting  of  the  con- 
summation of  the  agreement  by  Dolly  Ford.  Lee  Ford 
pleaded  not  guilty  to  this  indictment  without  demurring 
thereto,  and  had  a  separate  triaL  After  his  conviction,  and 
before  judgment,  he  moved  the  court  for  an  arrest  of  judg- 
ment upon  the  ground  that  the  indictment  does  not  state  facts 
sufficient  to  constitute  a  public  offense.  The  motion  was  de- 
nied. Judgment  was  pronounced,  and  Ford  has  appealed 
from  that  judgment. 

Appellant  here  presents  but  one  contention,  which  (quot- 
ing from  his  brief)  is  that  ''the  appellant's  codefendant  could 
not  be  legally  convicted  of  the  offense  attempted  to  be  charged 
in  the  indictment,  and  therefore  the  appellant  cannot  be 
convicted  of  that  offense.  .  .  .  There  is  no  such  crime  as  a 
conspiracy  to  commit  adultery  so  far  as  the  woman  Dolly  is 
concerned,  for  that  the  consent  involved — ^the  consent  essen- 
tial to  conspiracy — ^is  necessarily  a  part  of  the  overt  act  or 
crime  of  adultery.  .  .  .  Where  concert  is  a  part  of  the  crim- 
inal act,  it  is  not  a  subject  of  indictment  as  a  conspiracy  to 
commit  the  act,  and  there  is  no  such  offense  as  a  conspiracy 
between  a  man  and  woman  to  commit  adultery.  ,  .  .  Her 
consent  or  agreement,  essential  to  the  conspiracy  is  bound 
to  be  a  part  of  her  act  of  adultery."    In  support  of  this 


/ 


March,  1908.]     Ford  v.  United  States  of  Amebioa.  25 

contention  are  cited  Shamnon  v.  Commonwealthy  14  Pa.  226 ; 
MUes  V.  State,  58  Ala.  390.  If  the  consent  of  a  woman  with 
A  that  ahe  and  A  shall  have  carnal  intercourse  is  but  a  part 
of  the  act  of  adultery,  and  hence  incapable  of  severaxice  into 
the  concert  of  conspiracy,  it  by  no  means  follows  that  the  con- 
sent of  a  woman  with  A  that  she  shall  have  carnal  intercourse 
with  B  is  a  constituent  part  of  her  act  of  adultery  with  B. 
Appellant's  point  is  not  well  taken.  The  agreement  of  sev- 
eral persons  to  commit  the  crime  of  adultery  is  a  conspiracy 
to  commit  an  offense  against  the  United  States,  even  though 
the  act  of  carnal  intercourse  is  to  be  accomplished  (with  others 
than  her  co-conspirators)  by  a  married  woman  who  is  a  party 
to  the  conspiracy.  It  is  not  necessary  to  express  an  opinion 
whether  the  agreement  of  such  a  woman  with  a  co-conspirator 
or  co-conspirators  to  have  intercourse  with  him  or  them  would 
constitute  such  a  conspiracy.  Wharton's  Criminal  Law,  sec. 
1339;  2  Bishop's  New  Criminal  Law,  sec.  184. 

This  indictment,  nevertheless,  does  not  charge  the  appellant 
Lee  Ford  with  the  commission  of  a  public  offense.  Man- 
ifestly, its  defect  was  not  called  to  the  attention  of  the  trial 
court,  for  no  suggestion  of  it  appears  in  the  record,  briefs,  or 
arguments  in  this  case.  Section  5440,  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stats.  1901,  p.  3676),  defines  it 
to  be  a  crime  "if  two  or  more  persons  conspire  to  commit  an 
offense  against  the  United  States,  and  one  or  more  of  such 
parties  do  any  act  to  effect  the  object  of  the  conspiracy."  It 
is  in  no  wise  charged  in  this  indictment  that  the  defendant 
Lee  Ford  conspired  to  commit  an  offense  against  the  United 
States.  Apparently  it  was  intended  to  charge  him  with  con- 
spiring with  Dolly  Ford  and  others  to  commit  the  crime  of 
adultery.  That  one  may  be  guilty  of  conspiracy  to  commit  a 
crime,  the  circumstances  must  be  such  that,  if  the  crime  should 
be  consummated,  the  conspirators  would  be  accessories  to  the 
consummated  crime.  Merely  by  reason  of  the  knowledge  hy 
one  that  others  are  proposing  to  commit  a  crime,  or  by  rea- 
son of  his  assent  to  their  purpose,  it  does  not  follow  that  he 
is  guilty  of  conspiracy  to  commit  that  crime.  8  Cyc.  621. 
Conspiracy  involves  the  agreement  of  persons  by  concerted 
action  to  do  or  accomplish  something  unlawful.  2  Bishop's 
New  Criminal  Law,  sec.  171.  The  agreement  must  contem- 
plate co-operation,  even  though  to  but  a  small  degree.  In 
this  indictment  it  is  charged  that  Lee  Ford  and  the  others 
named  conspired  with  Dolly  Ford  that  she  should  commit 
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adultery  by  having  carnal  intercourse  with  divers  persons  in 
a  house  of  prostitution.  The  conspiracy  charged  is  that  one 
of  the  conspirators  should  commit  a  crime ;  not  that  all  should 
commit  the  crime,  or  should  co-operate  to  the  end  that  the 
crime  be  consummated.  Such  is  not  the  conspiracy  denounced 
by  the  statute.  Hence  the  indictment  does  not  charge  appel- 
lant with  a  public  offense. 

Furthermore,  the  indictment  fails  to  charge  the  crime  of 
conspiracy  to  commit  adultery,  in  that  it  does  not  chaise  that 
the  codef  endants  of  the  woman  Dolly  Ford  knew  her  to  be 
married.  To  be  guilty  of  a  criminal  conspiracy  the  conspira^ 
tors  must  know  the  facts,  the  existence  of  which  is  essential 
to  the  consummated  crime.  Pettibone  v.  United  States,  148 
U.  S.  197,  13  Sup.  Ct.  542,  37  L.  Ed.  419 ;  Salla  v.  United 
States  (Ninth  Circuit),  104  Fed.  544,  44  C.  C.  A.  26. 

The  judgment  will  be  reversed,  and  the  appellant  ordered 
discharged. 

SLOAN,  J.,  concurs. 

CAMPBELL,  J. — In  concurring  in  the  result  reached  in 
the  foregoing  opinion  I  do  not  think  it  necessary  to  give  as- 
sent to  all  that  is  therein  said.  The  indictment  is  fatally  de- 
fective, for  the  reason  that  it  does  not  charge  that  the  accused 
knew  that  the  woman  Dolly  Ford  was  a  married  woman. 

DOAN,  J.,  dissents. 


[Criminal  No.  257.    Filed  March  27,  1908.1 
[94  Pac.  1099.] 

JAMBS  p.  STORM,  Defendant  and  Appellant,  v.  TERM- 
.TORY  OF  ARIZONA,  Respondent. 

1.  Embezzlement — Nature  of  Offense. — ^Embezzlement  is  not  a  con- 
tinuing offense,  but  is  one  in  which  each  misappropriation  is  a  dis- 
tinct crime. 

t.  Cbiminal  Law — Foemeb  Jeopardy — Offense  must  be  Identical — 
Bev.  Stats.  Ariz.  1901,  Penal  Code,  sec.  885. — Upon  a  trial  for 
embezzlement  committed  upon  a  certain  date,  several  distinct  appro« 
priations  bj  accused  of  specified  sums  of  money  at  different  times. 
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including  an  appropriation  npon  a  date  charged,  were  shown.  The 
prosecution  elected  to  stand  on  the  charge  of  an  appropriation 
on  a  certain  date.  Eeldf  that,  under  section  885,  suprc^,  providing 
that  when  accused  is  convicted  or  acquitted  or  has  once  been 
placed  in  jeopardy,  the  conviction,  acquittal  or  jeopardy  is  a  bar 
to  another  indictment  for  the  same  offense,  an  acquittal  did 
not  bar  a  subsequent  prosecution  for  the  embezzlements  com- 
mitted at  the  other  times. 

3.  Same — Same — Instructions — Verdict — Dieection. — ^Where  the  plea 

of  former  jeopardy  ^and  acquittal  is  made,  and  the  facts  in  sup- 
port of  the  said  pleas  are  not  in  dispute,  the  court  should  direct  a 
verdict  unc^er  the  pleas. 

4.  Criminal  Law — Former  Jeopardy — ^Defective  Verdict — Harmless 

Ereobt-Rev.  Stats.  Ariz.  1901,  secs.  894,  895,  971,  1174,  Con- 
strued.— Sections  894  and  895,  supra,  provide  that  issues  of  fact 
arising  on  pleas  of  the  former  acquittal  and  once  in  jeopardy  must 
be  tried  by  the  jury.  Section  971  provides  that  on  the  plea  of 
former  acquittal  the  verdict  should  either  be  for  the  territory  or 
for  the  accused.  Section  1174  provides  that  any  departure  from 
the  prescribed  modes  of  the  proceedings  or  any  error  should  not 
affect  the  result  unless  the  accused  were  prejudiced  thereby.  Upon 
a  trial  for  embezzlement  defendant  set  up  a  defense  of  former 
acquittal  and  once  in  jeopardy.  The  facts  upon  these  issues  were 
undisputed,  and  the  court  showed  the  jury  that  pleas  were  not  sus- 
tained, and  instructed  that  the  sole  question  for  them  to  determine 
was  whether  the  accused  was  guilty.  The  jury  thereupon  returned 
a  verdict  of  guilty.  Held,  that  although  the  failure  of  the  jury  to 
return  a  verdict  on  the  pleas  of  the  former  acquittal  and  once  in 
jeopardy  made  a  defect  in  the  verdict,  which  defect  was  not  pre- 
judicial to  the  defendant,  the  verdict  will  stand. 

5.  Embezzlement — ^Nature    of    Offense — Rev.    Stats.    Ariz.    1901, 

Penal  Code,  secs.  398  and  457,  Construed. — Sections  398  and  457 
gupra,  provide  that  every  officer  of  any  county  charged  with  the 
safekeeping  of  the  public  moneys  who,  without  authority  of  law, 
appropriates  the  same  to  his  own  use,  should  be  punished;  and  de- 
fine embezzlement  as  the  fraudulent  appropriating  of  property  by 
one  to  whom  it  has  been  intrusted.  Held,  that  the  appropriation 
by  a  county  treasurer  to  his  own  use,  without  authority  of  law,  of 
public  moneys  in  his  official  position  is  fraudulent,  and  constitutes 
the  crime  of  embezzlement. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed. 

For  opinion  on  motion  for  rehearing,  see  12  Ariz.  109,  99 
Pac.  275, 
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AfSrmed  on  appeal,  170  Fed.  423,  95  G.  C.  A.  593. 
The  facts  are  stated  in  the  opinion* 

Boss  &  0 'Sullivan,  for  Appellant 

The  statute  says  that  ^'a  plea  of  former  conviction  or  ac- 
quittal of  the  same  offense"  raises  an  issue  of  fact  (Pen.  Code, 
par.  894),  and  that  ''issues  of  fact  must  be  tried  by  a  jury." 
(Pen.  Code,  par.  895.)  Our  Penal  Code  is  a  practical  re- 
script of  the  California  Penal  Code.  The  California  courts 
have  held  that  where  the  pleas  of  former  jeopardy  and  of 
former  acquittal  are  made  in  addition  to  a  plea  of  not  guilty, 
the  defendant  is  entitled  to  a  verdict  on  each  plea,  and  that  if 
there  is  a  verdict  of  guilty  alone,  there  can  be  no  judgment  of 
conviction.  People  v.  Kinsey,  51  Cal.  278 ;  People  v.  Helbing, 
59  Cal.  567 ;  People  v.  Fuqua,  61  Cal.  371 ;  People  v.  Tucker, 
115  Cal.  337,  47  Pac.  Ill,  reviewing  and  approving  all  the 
California  cases  decided  under  these  statutes.  Montana  and 
Utah,  with  like  statutes,  have  followed  California.  State  v. 
O'Brien,  19  Mont.  6,  47  Pac.  103;  People  v.  Kerm,  8  Utah, 
268,  30  Pac.  988;  State  v.  Creechley,  27  Utah,  142,  75  Pac. 
384;  Deaton  v.  State,  44  Tex.  446.  Where  evidence  outside 
the  record  is  introduced,  the  question  (former  jeopardy  and 
former  acquittal)  must  be  referred  to  a  jury  for  determination, 
and  is  within  their  exclusive  province  to  decide.  5  Bncy.  of 
Ev.  881,  and  cases  cited.  ''A  defendant  has  a  right  to  com- 
plain of  a  mistrial  if  a  question  of  fact  in  his  cauae  has  not 
been  answered  by  that  tribunal  which  the  law  has  made  his 
only  judge,  and  to  whom  he  and  his  accuser  have  mutually 
agreed  to  refer  it.  When  the  two  pleas  of  former  conviction 
and  not  guilty  are  both  in  issue,  one  is  just  as  important  as 
the  other.  Both  may  be  false  or  both  true,  or  one  may  be 
false  and  the  other  true ;  but  the  necessity  of  response  to  both 
is  palpable,  since  a  verdict  for  the  defendant  on  either  would 
entitle  him  to  his  free  discharge. "  Solliday  v.  Commonwealth, 
28  Pa.  13. 

Under  the  laws  of  Arizona  but  one  offense  can  be  charged 
in  an  indictment,  but  we  submit  that,  as  in  the  trial  of  the 
defendant  under  indictment  No.  674  (an  indictment  found 
prior  to  the  one  here  under  consideration) ,  two  or  more  sep- 
arate offenses  are  disclosed,  and  evidence  of  each  and  all  is 
introduced  as  ''substantive  offenses/'  and  at  the  end  of  the 
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prosecution's  case  an  election  is  ordered  (granting  for  the 
argument  that  an  election  was  ordered) ,  it  is  equivalent  to  an 
acquittal  of  the  abandoned  offenses.  See  Mount  Pleasant  ▼. 
State,  14  Ohio,  295,  45  Am.  Dec.  542;  People  v.  Hamilton 
(Cal.),  32  Pac.  526;  State  v.  Price,  127  Iowa,  301,  103  N.  W. 
195.  "Jeopardy  attaches  from  the  time  a  jury  is  sworn." 
Schrieber  v.  Clapp,  13  Okl.  215,  74  Pac.  316. 

E.  S.  Clark,  Attorney  General,  Robert  E.  Morrison,  District 
Attorney,  and  P.  Tillinghast,  for  Respondent. 

It  is  the  duty  of  the  court  to  declare  the  legal  effect  of  the 
record  offered  by  the  defendant  to  sustain  his  pleas,  and  the 
court  has  the  right  to  take  from  the  jury  all  evidence  offered, 
if,  as  a  matter  of  law,  it  is  not  sufficient  to  sustain  the  pleas, 
and  instruct  the  jury  to  disregard  them.  Simco  v.  State,  9 
Tex.  App.  338 ;  Brown  v.  State,  7  Tex.  App.  619 ;  Pickens  v. 
State,  9  Tex.  App.  272 ;  State  v.  Bosa,  72  N.  J.  L.  462,  62  Atl. 
696 ;  State  v.  Williams,  43  Wash.  505,  86  Pac.  848 ;  People  v. 
Clark,  67  Cal.  99,  7  Pac.  178 ;  People  v.  Amm^rman,  118  Cal. 
23,  50  Pac.  16;  People  v.  Cummings,  123  Cal.  269,  55  Pac. 
899 ;  Johnson  v.  State,  34  Tex.  Cr.  115,  29  S.  W.  473. 

There  being  two  separate  and  distinct  crimes  shown  in  the 
evidence  in  the  first  trial,,  and  by  the  defendant's  motion  the 
court  having  directed  the  prosecution  to  elect  as  to  which 
crime  it  would  proceed  under,  and  the  territory  having  elected 
to  proceed  on  one  charge,  an  acquittal  upon  that  charge  does 
not  sustain  the  plea  of  jeopardy  or  former  acquittal  on  the 
other  charge.  Joy  v.  State,  14  Ind.  139;  State  v.  Jesse,  20 
N.  C.  98 ;  Teat  v.  State,  53  Miss.  439,  24  Am.  Rep.  708 ;  State 
V.  Hackett,  47  Minn.  425,  28  Am.  St.  Rep.  380,  50  N.  W.  472 ; 
State  V.  Man7iing,  168  Mo.  418,  68  S.  W.  341;  1  Bishop's  New 
Criminal  Practice,  sec.  816,  subds.  5,  6. 

NAVE,  J.— On  November  23,  1904,  James  P.  Storm  was 
indicted  in  the  district  court  of  Yavapai  county  under  a 
charge  of  appropriating  to  his  own  use  on  November  9,  1904, 
$15,316.53,  public  moneys  of  Yavapai  county,  in  his  official 
possession  as  county  treasurer,  the  indictment  being  framed 
under  section. 398  of  the  Penal  Code  of  1901.  Upon  this  in- 
dictment he  was  tried  and  acquitted.  The  evidence  for  the 
prosecution  tended  to  show  distinct  appropriations  by  Storm 
of  $1,000  in  the  year  1902,  of  $1,000  in  the  month  of  April, 


30  Stobm  v.  Territory.  [12  Ariz. 

1903,  and  of  several  thousand  dollars  on  or  abont  November 
9,  1904.  On  demand  of  the  defendant  and  the  direction  of 
the  court  the  prosecution  elected  to  stand  upon  the  appropria- 
tion of  November  9, 1904,  and  the  appropriation  then  in  issue. 
On  November  8th  Storm  had  been  found  bound  and  gagged 
in  his  ofSce.  His  defense  was  that  at  that  time  he  had  been 
robbed  by  two  armed  and  masked  men,  and  that  the  money 
of  which  he  was  shown  to  be  short  in  his  accounts  had  been 
stolen  by  these  men.  The  court  instructed  the  jury  in  that 
case:  '*!  charge  you  that  there  is  evidence  tending  to  show 
several  distinct  takings  of  public  money  by  the  defendant. 
Under  the  law  the  prosecution  was  required  to  elect,  and  did 
elect,  which  of  these  should  be  the  basis  for  the  verdict  in 
this  case.  The  district  attorney  has  elected  to  stand  upon  the 
charge  of  the  appropriation  of  money  on  or  about  the  ninth 
day  of  November,  1904,  the  precise  time  being,  as  I  have 
already  charged  you,  immaterial.  The  proof,  therefore,  of 
the  taking  by  the  defendant  of  the  sum  of  $1,000  during  the 
year  1902,  and  the  taking  by  the  defendant  some  time  during 
the  year  1903  of  another  $1,000,  is  to  be  considered  by  the 
jury  in  its  bearing  upon  the  probable  truth  of  the  charge  of 
an  unlawful  appropriation  of  public  moneys  by  the  defendant 
on  or  about  November  of  the  year  1904;  that  is  to  say,  the 
evidence  of  other  takings  of  money  than  that  which  consti- 
tutes the  specific  charge  upon  which  a  verdict  is  to  be  asked 
is  to  be  regarded  only  by  the  jury  as  evidence  indicating  the 
presence  or  absence  of  a  motive  for  the  taking  of  public  money 
and  the  appropriation  of  the  same  to  the  defendant's  use  on 
or  6bout  November  4,  1904,  and  for  the  purpose  of  indicating 
or  showing  the  presence  or  absence  of  a  state  of  mind  on  the 
part  of  the  defendant  competent  to  commit  the  offense  charged 
against  him,  and  upon  which  the  verdict  is  asked.  .  .  .  The 
defendant,  as  a  defense  to  the  charge  in  the  indictment,  has 
offered  evidence  tending  to  prove  that  on  November  8,  1904, 
he  was  robbed,  and  that  the  money  he  is  charged  with  appro- 
priating to  his  own  use  was  taken  from  him  by  force  and 
violence,  and  against  his. will  and  consent.  .  .  .  Even  though 
the  jury  believe  from  the  evidence  that  the  defendant  did 
appropriate  of  the  public  moneys  of  Yavapai  county  $1,000  in 
1902,  another  $1,000  in  1903,  still  you  cannot  find  the  defend- 
ant guilty,  unless  you  are  satisfied  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  appropriated  some  of 
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the  county's  money  at  the  time  or  about  the  time  and  in  the 
manner  relied  on  by  the  prosecution." 

On  November  15,  1905,  Storm  was  again  indicted  under  a 
charge  identical  in  form  and  substance  with  the  indictment 
just  described,  except  that  the  misappropriation  was  charged 
to  have  been  on  April  10, 1903,  in  the  sum  of  $1,000.  To  this 
indictment  Storm  pleaded  not  guilty,  former  acquittal,  and 
once  in  jeopardy,  the  latter  two  pleas  being  based  upon  his 
trial  and  acquittal  upon  the  first  indictment  above  described. 
The  evidence  for  the  prosecution  in  this  case  tended  to  show 
that  the  deputy  county  treasurer  found  the  cash  $1,000  short 
in  April,  1903 ;  that  the  defendant,  Storm,  produced  his  per- 
sonal check  drawn  in  favor  of  the  county  for  the  sum  of 
$1,000  which  he  stated  he  was  keeping  among  the  county 
funds  to  represent  the  shortage;  that  upon  several  subsequent 
quarterly  examinations  of  the  treasurer's  funds  by  the  board 
of  supervisors  the  $1,000  check  was  removed,  and  $1,000 
borrowed  for  the  occasion  was  temporarily  substituted  for  it 
by  Storm,  the  cash  being  again  removed  after  such  examina- 
tions and  the  check  replaced.  Upon  the  issues  raised  by  the 
pleas  of  former  acquittal  and  once  in  jeopardy  the  record  of 
the  trial  on  the  first  indictment  was  placed  in  evidence.  With 
respect  to  those  pleas  the  court  charged  the  jury:  **I  charge 
you  as  a  matter  of  law  that  the  evidence  does  not  sustain 
either  of  these  pleas,  so  that  the  sole  question  for  this  jury  to 
decide  is  whether  or  not  the  defendant  is  g^u^lty  as  charged 
in  the  indictment."  Storm  was  convicted,  sentenced,  and 
from  the  judgment  has  appealed.  The  only  verdict  returned 
by  the  jury  was  the  verdict  of  guilty. 

The  errors  urged  are  (1)  that  the  acquittal  of  Storm  upon 
the  first  indictment  was  a  bar  to  his  prosecution  upon  the 
second,  and  therefore  that  the  instruction  of  the  court  to  the 
contrary  was  error;  (2)  that  pleas  of  former  acquittal  and 
once  in  jeopardy  raise  issues  of  fact  for  the  jury,  wherefore 
the  court  was  in  error  in  instructing  the  jury  that  such  pleas 
were  not  sustained;  (3)  that  pleas  of  former  acquittal  and 
once  in  jeopardy  raise  issues  of  fact  which  must  be  resolved 
by  formal  verdicts,  hence  that  the  instruction  of  the  court 
that  the  sole  question  for  the  jury  to  decide  is  whether  or  not 
the  defendant  is  guilty,  coupled  with  the  failure  of  the  jury 
to  return  a  verdict  upon  those  pleas  is  error;  (4)  that  the 
court  committed  error  in  sentencing  Storm  by  denominating 
the  offense  of  which  he  was  convicted  ''embezzlement." 
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1.  Section  885  of  the  Penal  Code  of  1901  provides  that: 
''When  the  defendant  is  convicted  or  acquitted,  or  has  once 
been  placed  in  jeopardy  upon  an  indictment,  the  conviction, 
acquittal  or  jeopardy  is  a  bar  to  another  indictment  for  the 
offense  charged  in  the  former,  or  for  an  attempt  to  commit 
the  same,  or  for  an  offense  necessarily  included  therein,  of 
which  he  might  have  been  convicted  under  the  indictment." 
Appellant's  contention,  quoting  from  his  brief,  is  that:  ''Time 
and  amount  being  immaterial,  clearly  proof  under  the  first 
indictment  that  defendant  misappropriated  $1,000  or  any  sum 
of  the  county's  funds  would  have  procured  a  conviction;  and 
defendant  'might  have  been  convicted  under  the  indictment' 
.  .  .  Under  this  indictment  appellant  was  charged  with  all  of 
his  shortage  during  his  term  of  ofSce,  and  was  tried  for  it, 
and  the  offense  being  single,  no  act  of  the  court  or  defendant 
could  split  it  up.  The  prosecution  could  carve  but  one  offense 
out  of  it." 

The  matter  here  presented  is  difficult  to  treat  without  a 
much  extended  opinion.  To  avoid  writing  "a  general  treat- 
ise," as  expressed  in  a  similar  case  {Ex  parte  Nielsen,  131 
U.  S.  190,  9  Sup.  Ct.  672,  33  L.  Ed.  118),  we  shall  go  but 
little  beyond  the  statement  of  our  conclusion.  Extended  con- 
sideration of  the  questions  involved  with  citation  of  authori- 
ties may  be  found  in  State  v.  Price,  127  Iowa,  301,  103  N.  W. 
195  (upon  which  decision  appellant  greatly  relies) ;  1  Bishop's 
New  Criminal  Law,  sees.  1051,  1065,  inclusive;  State  v.  Col- 
gate, 31  Kan.  511,  47  Am.  Eep.  507,  3  Pac.  346 ;  Dill  v.  People, 
19  Colo.  469,  41  Am.  St.  Bep.  254,  36  Pac.  229.  The  illustra- 
tions given  by  Mr.  Justice  McLain  in  his  dissenting  opinion 
(concurred  in  by  the  Chief  Justice)  in  State  v.  Price,  supra, 
of  the  successive  larceny  from  the  same  owner  of  several  dif- 
ferent horses  and  the  successive  embezzlement  of  different 
sums  of  money  belonging  to  the  same  owner,  are  apt  and 
convincing.  The  rule  expressed  by  the  majority  opinion  in 
that  case,  and  by  a  great  many  other  decisions,  that  the  test 
of  once  in  jeopardy  is  whether  if  what  is  set  out  in  the  second 
indictment  had  been  proved  under  the  first  there  could  have 
been  a  conviction,  or  whether  the  first  indictment  was  such 
that  the  accused  might  legally  be  convicted  under  it  by  proof 
of  the  same  facts  as  those  by  which  the  second  is  to  be  sus- 
tained, may  avail  to  determine  correctly  a  great  many  cases. 
It  is  not  at  all  uncommon  for  proof  of  collateral  but  distinct 
crimes  to  be  offered  in  evidence  in  support  of  the  charge  on 
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trial,  and  identically  the  same  evidence  is  often  appropriate 
to  secure  convictions  of  each  of  such  crimes  under  separate 
indictments.  It  is  not  difficult  to  perceive  that  such  proof 
might  become  available  even  in  a  larceny  case.  If,  taking  Mr. 
Justice  McLain's  illustration,  the  defendant  shall  have  stolen 
at  intervals  a  number  of  different  horses  from  the  same  owner, 
but  his  defense  be  that,  while  he  took  the  animal,  he  did  so 
under  an  honest  belief  that  it  was  his  own,  proof  of  the  other 
thefts  would  be  admissible  to  negative  the  honest  belief.  Yet 
we  know  of  no  authority  which  goes  so  far  as  to  say  that  by 
reason  of  his  acquittal  of  the  theft  of  one  of  the  horses  the 
defendant  could  not  be  convicted  of  the  theft  of  ^tny  one  of 
the  others.  Furthermore  the  several  indictments  for  the  theft 
of  the  several  horses  would,  unless  the  horses  were  unneces- 
sarily described,  be  in  identical  terms  varying  only  as  to  dates, 
which  by  the  law  in  this  territory  as  well  as  in  other  juris- 
dictions need  not  be  proved  as  charged.  Hence,  upon  the 
face  of  the  indictments,  there  would  be  no  possibility  of  dis- 
tinguishing the  different  charges,  and  the  proof  of  any  one 
of  the  several  larcenies  should  procure  a  conviction  under 
any  one  of  the  indictments. 

An  illustration  more  apt  for  the  present  case  readily  sug- 
gests itself  in  a  series  of  forgeries,  each  one  of  which  might 
be  the  subject  of  an  indictment,  but  all  of  which  would  un- 
doubtedly be  adduced  in  evidence  upon  the  trial  of  each 
charge.  The  problem  of  once  in  jeopardy  would  have  to  be 
solved  in  such  instances  by  appeal  to  another  rule  urged  in 
the  dissenting  opinion,  supra,  and  presented  by  many  authori- 
ties as  the  appropriate  test,  to  wit,  that  the  identity  of  trans- 
actions is  the  controlling  consideration.  There  is  nothing  in 
the  indictments  to  distinguish  the  two  charges  which  we  are 
considering,  because  neither  the  amounts  charged  to  be  em- 
bezzled nor  the  dates  of  the  misappropriations  need  be  proved 
as  laid.  If  Storm  misappropriated  $1,000  in  the  year  1902, 
a  second  $1,000  in  1903,  and  a  third  sum  of  several  thousand 
dollars  in  1904,  each  of  these  misappropriations  was  a  sep- 
arate and  distinct  embezzlement.  It  is  unchallengeable  that, 
if  he  had  been  indicted  and  convicted  or  acquitted  for  the 
misappropriation  of  1902  prior  to  the  misappropriation  in 
1903,  and  after  the  latter  misappropriation  had  been  indicted 
therefor,  his  former  conviction  or  acquittal  would  not  be  a  bar 
to  the  prosecution  of  the  latter  indictment.    Similar  conclu- 
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sioius  would  be  reached  if,  after  conviction  or  acquittal  upon 
this  latter  indictment,  the  misappropriation  of  1904  and  an 
indictment  therefor  should  follow.  We  cannot  perceive  that 
the  result  ought  to  be  different  if  the  several  indictments  are 
found  after  all  of  the  misappropriations.  This  is  not  a  con- 
tinuing offense,  but  is  one  in  which  each  misappropriation 
is  a  distinct  crime.  The  fact  that  all  were  adduced  in  evi- 
dence at  the  trial  of  the  first  indictment,  and  that  the  prosecu- 
tion could  have  elected  to  rely  upon  the  misappropriation  of 
April,  1903,  instead  of  that  of  November,  1904,  ought  not  in 
our  judgment  to  bar  the  prosecution  under  this  second  indict- 
ment. The  court's  instruction  that,  as  a  matter  of  law,  the 
evidence  does  not  sustain  the  pleas  of  former  acquittal  or  once 
in  jeopardy,  was  sound. 

2.  As  to  the  propriety  of  giving  such  an  instruction  we  are 
satisfied  that,  where  there  is  no  dispute  of  fact  to  be  resolved, 
it  is  the  duty  of  the  court  to  direct  the  verdict  under  such 
pleas.  People  v.  Ammerman,  118  Cal.  23,  50  Pac.  16 ;  People 
V.  Cummings,  123  Cal.  269,  55  Pac.  899 ;  State  v.  Pritchard, 
16  Nev.  101 ;  Martha  v.  State,  26  Ala.  72. 

3.  The  only  verdict  returned  by  the  jury  was  one  finding 
the  defendant  guilty  as  charged  in  the  indictment.  Section 
894  of  the  Penal  Code  provides :  ** An  issue  of  fact  arises :  .  .  . 
(2)  Upon  a  plea  of  former  conviction  or  acquittal  of  the 
same  offense.  (3)  Upon  a  plea  of  once  in  jeopardy."  Sec- 
tion 895  prescribes  that  **  issues  of  fact  must  be  tried  by  jury, 
unless  a  trial  by  jury  be  waived  in  criminal  cases  not  amount- 
ing to  felony,  by  consent  of  both  parties  expressed  in  open 
court  and  entered  in  its  minutes."  By  section  971  it  is  pro- 
vided **upon  a  plea  of  former  conviction  or  acquittal  of  the 
same  offense  (the  verdict)  is  either  'for  the  territory'  or  *for 
the  defendant.'  "  Appellant  contends  that  the  instruction  of 
the  court  above  quoted  directing  that  *'the  sole  question  for 
this  jury  to  decide  is  whether  or  not  the  defendant  is  guilty 
as  charged  in  the  indictment,"  and  the  failure  of  the  jury  to 
return  a  verdict  upon  the  pleas  of  former  acquittal  and  once 
in  jeopardy,  are  errors  fatal  to  the  judgment;  citing  People 
V.  Kinsey,  51  Cal.  278 ;  People  v.  Helbing,  59  Cal.  567 ;  People 
V.  Fuqua,  61  Cal.  377 ;  People  v.  Tucker,  115  Cal.  337,  47  Pac. 
Ill ;  State  V.  O'Brien,  19  Mont.  6,  47  Pac.  103 ;  State  v.  Creech- 
ley,  27  Utah,  142,  75  Pac.  384 ;  SoUiday  v.  Commonwealth,  28 
Pa.  13.  Formally  viewed,  the  portion  of  the  court's  instruc- 
tion complained  of  was  erroneous,  and  the  defect  of  such  ver- 
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diet  is  error.  The  instruction  should  have  directed  the  jury 
to  return  a  verdict  upon  these  special  pleas  "for  the  terri- 
tory," and  such  a  verdict  should  have  been  returned.  Yet 
manifestly  the  error  worked  no  injustice  to  the  defendant. 
We  find  in  section  1174  of  the  Penal  Code  that  **  neither  a 
departure  from  the  form  or  mode  prescribed  in  respect  to  any 
.  .  .  proceedings,  nor  an  error  or  mistake  therein,  shall  render 
the  same  invalid,  unless  it  shall  have  actually  prejudiced  the 
defendant,  or  tended  to  his  prejudice  in  respect  to  a  substan- 
tial right."  It  is  here  manifest  that  not  only  no  substantial 
right  of  the  defendant  was  prejudiced,  but  that  not  even  a 
fanciful  injury  has  been  done  him.  The  special  pleas  inter- 
posed by  the  defendant,  and  the  evidence  offered  in  their  sup- 
port, were  considered  and  ruled  upon.  In  the  state  of  the 
record  with  respect  to  these  pleas,  matters  of  law  alone  were 
presented.  These  were  correctly  determined.  The  verdict  of 
the  jury,  which  the  court  lawfully  should  direct,  would  have 
been  but  the  formal  carrying  out  of  the  court's  adjudication 
of  the  legal  merits  of  the  defense.  To  reverse  the  judgment 
and  remand  the  case  for  a  retrial  would  be  to  give  the  de- 
fendant an  opportunity  to  have  the  charge  against  him  passed 
upon  by  a  different  set  of  twelve  men,  but  would  not  have 
effect  to  secure  to  him  any  right  or  privilege  which  was  not 
fully  accorded  to  him  upon  the  trial  now  reviewed.  If  sec- 
tion 1174,  just  quoted,  is  to  have  application,  here  is  a  fitting 
application.  The  error  not  being  prejudicial,  or  in  the  re- 
motest degree  tending  to  be  prejudicial  to  the  defendant,  the 
judgment  will  not  be  reversed  by  reason  thereof.  State  v. 
Williams,  43  Wash.  505,  86  Pac.  847;  dissenting  opinion  in 
State  V.  Creechley,  27  Utah,  142,  75  Pac.  385. 

4.  The  judgment  and  sentence  of  the  court  denominated  the 
crime  for  which  the  defendant  was  indicted  and  convicted  as 
embezzlement.  It  is  contended  that  this  is  erroneous;  that 
the  crime  is  not  embezzlement.  That  portion  of  section  398 
of  the  Penal  Code  under  which  the  defendant  was  indicted 
and  convicted  reads: '*  .  .  .  Every  officer  .  .  .  of  any  county, 
...  of  this  territory,  .  •  .  charged  with  the  receipt,  safekeep- 
ing, transfer  or  disbursement  of  public  moneys,  who,  .  .  . 
without  authority  of  law,  appropriates  the  same  or  any  por- 
tion thereof  to  his  own  use,  ...  is  punishable,''  etc.  By  sec- 
tion 457  embezzlement  is  defined  to  be  the  ''fraudulent 
appropriation  of  property  by  a  person  to  whom  it  has  been 
intrusted." 


36  Soto  v.  Territory.  [12  Ariz. 

The  appropriation  by  a  county  treasurer  to  his  own  use, 
without  authority  of  law,  of  public  moneys  in  his  official 
possession,  is  fraudulent,  and  is  therefore  embezzlement. 
Therefore  the  judgment  and  sentence  of  the  court  are  not 
erroneous  in  describing  the  offense  of  which  the  defendant 
was  convicted  as  embezzlement. 

The  judgment  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  CAMPBELL,  JJ.,  concur. 


[Criminal  No.  258.    FUed  March  27,  1908.] 

[94  Pac.  1104.] 

PABLO  SOTO,  Defendant  and  AppeUant,  v.  TERRITORY 

OF  ARIZONA,  Respondent. 

1.  Criminal   Law — Evidencs — ^Admissibiuty — Bes   Gestae. — The   ad- 

mission of  statements  made  by  injured  persons  after  their  injuries 
18  based  upon  the  theory  that  human  experience  shows  that  under 
circumstances  of  physical  shock  or  great  nervous  excitement,  a  per- 
son wiU  give  utterances  to  the  truth  as  to  their  knowledge  of  the 
event  which  produced  such  shock  or  nervous  excitement,  and  their 
experience  in  relation  thereto,  and  such  utterance  or  statement  un- 
der this  rule  need  not  be  shown  to  be  contemporaneous  with  the 
event  which  called  it  forth,  providing  there  has  not  been  time  for 
the  exciting  influence  to  lose  its  effect. 

2.  Criminal  Law — ^Evidence — ^Res  Gestae — ^Admissibility. — ^Wherethe 

victim  of  an  assault  is  of  an  age  to  render  it  improbable  that  his 
utterance  was  deliberate  and  its  effect  premeditated  in  any  degree, 
it  is  not  required  that  such  utterance,  to  be  admissible  as  evidence, 
shall  have  been  so  nearly  contemporaneous  with  the  event  which 
gave  rise  ^  it  as  in  the  case  of  an  older  person  whose  reflective 
powers  are  not  presumed  to  be  so  easily  affected  or  kept  in  abey- 
ance. 

3.  Evidence — Statements  of  Child  too  Young  to  Testify — ^Admis- 

sibility.— The  statements  of  a  child  made  after  an  alleged  assault 
had  been  committed  upon  him  were  admissible  in  evidence,  notwith- 
standing the  fact  that  he  was  incompetent  to  testify  because  of  his 
age. 

4.  Same — Same — Same. — ^Where  a  boy  four  years  of  age  was  sent  by 

his  mother  to  a  store  a  few  blocks  distant  from  home  and  he  re- 
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tamed  in  about  an  hour  and  a  half  crjring  bitterlj,  and  upon  ex- 
amination evidences  were  found  which  tended  to  show  that  the 
infamous  crime  against  nature  had  been  committed  upon  him,  and 
he  told  his  mother  what  had  occurred  between  defendant  and  him, 
it  was  within  the  sound  discretion  of  the  court  upon  the  trial  of 
defendant  for  said  assault  to  allow  the  mother  to  testify  as  to  the 
statements  made  hy  the  boy. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    AGBrmed. 

The  facts  are  stated  in  the  opinion. 

Allen  B.  English,  for  Appellant. 

The  testimony  of  the  woman  Mary  Sherman,  mother  of  the 
boy  Amilio,  was  inadmissible,  because  such  testimony  cannot 
be  admitted  as  res  gestae.  It  can  only  be  admitted  in. cor- 
roboration, and  never  to  prove  the  substantive  offense.  It 
cannot  be  admitted  under  any  circumstances  where  the  party 
alleged  to  have  been  injured  has  not  testified  to  the  same  mat- 
ters ;  furthermore,  the  details  of  the  complaint  alleged  to  have 
been  made,  or  the  name  of  the  alleged  assailant,  cannot  be 
given.  These  propositions  are  supported  by  an  unbroken  line 
of  American  authority,  which  followed  the  English  rule. 
Territory  v.  Kirhy^  3  Ariz.  288,  28  Pac.  1134 ;  People  v.  Mc- 
Oee,  1  Denio,  21 ;  Bacdo  v»  People,  41  N.  Y.  265 ;  Reddick  v. 
State,  35  Tex.  Cr.  App.  463,  60  Am.  St.  Rep.  56,  34  S.  W. 
274;  Hombeck  v.  State,  35  Ohio  St.  277,  35  Am.  Rep.  608; 
State  V.  Meyers,  46  Neb.  152,  64  N.  W.  697,  37  L.  R.  A.  423 ; 
Luttrell  V.  State,  40  Tex.  Cr.  651,  51  S.  W.  930,  and  other 
eases  cited  in  42  Cent.  Dig.,  col.  69,  and  2  Am.  &  Eng.  Ann. 
Cas.  235.  In  Ohio,  the  court  says:  **In  sodomy  cases,  where 
the  injured  party  has  not  testified,  it  is  error  to  admit  his 
declarations  or  complaint  made  to  another."  Foster  v.  State, 
1  Ohio  C.  C.  467.  See,  also.  People  v.  Graham,  21  Cal.  261 ; 
Lee  V.  State,  74  Wis.  45,  41  N.  W.  960. 

E.  S.  Clark,  Attorney  General,  and  P.  Tillinghast,  for  Re- 
spondent. 

SLOAN,  J. — The  appellant,  Soto,  was  charged  and  con- 
victed in  the  court  below  with  having  committed  the  infamous 
crime  against  nature  with  one  Amilio  Sherman,  a  Mexican 
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boy  of  about  the  age  of  four  years.  Upon  the  trial  the  mother 
of  the  boy  testified  that  about  11  o'clock  on  the  morning  of  the 
2d  of  March,  1907,  she  sent  her  son  to  a  store,  situated 
about  the  distance  of  six  city  blocks  from  her  home,  to  pur- 
chase some  red  chili  and  candy;  that  at  about  half -past  12 
o'clock  her  son  returned  crying  and  very  pale;  that  she  ex- 
amined him,  and  found  his  rectum  lacerated  and  bleeding. 
She  was  then  asked  by  the  district  attorney  to  state  what,  if 
anything,  was  said  by  the  boy  then  as  to  the  cause  of  his  in- 
juries. The  question  was  objected  to  by  counsel  for  the  de- 
fendant, but  the  objection  was  overruled,  and  the  witness  was 
then  permitted  to  state  in  full  what  was  said  by  the  boy  as 
to  what  had  transpired  between  himself  and  the  defendant. 
Other  witnesses  testified  to  having  seen  the  boy  soon  after  his 
return  to  his  mother's  house,  and  that  he  was  then  in  a  state 
of  excitement,  and  was  crying  and  complaining  of  his  injuries. 
These  witnesses  described  the  injuries  as  did  the  mother.  The 
admission  of  the  testimony  of  the  latter  as  to  the  statement  of 
her  son  as  to  the  details  of  the  alleged  assault  is  complained  of 
by  counsel  for  appellant,  and  is  the  only  question  raised  on  this 
appeal. 

We  have  held  in  the  case  of  rape  that  the  prosecution  may 
prove  that  the  prosecutrix  made  complaint  soon  after  the  al- 
lep^'^d  rape,  but  that  the  details  of  her  statement  are  not  ad- 
missible, unless  such  statement  should  be  shown  to  be  a  part 
of  the  res  gestae.  Territory  v.  Kirhy,  3  Ariz.  288,  28  Pac. 
1134.  As  this  is  not  a  case  of  rape,  we  express  some  doubt 
as  to  whether  the  rule  admitting  the  fact  of  complaint  as  evi- 
dence in  corroboration  of  the  testimony  of  the  prosecuting 
witness  applies  at  all ;  at  any  rate,  the  question  of  the  admis- 
sibility of  the  statements  made  by  the  Sherman  boy  to  his 
mother,  at  the  time  when  made,  and  under  the  circumstances 
as  made,  must  turn  upon  whether  they  come  within  the  excep- 
tion to  the  general  rule  relating  to  hearsay  evidence,  which  is 
included  within  the  res  gestae  rule. 

Upon  no  branch  of  the  law  of  evidence  is  there  such  con- 
fusion and  seeming  conflict  as  in  the  application  of  the  rule 
admitting  statements  as  a  part  of  the  res  gestae.  As  ex- 
pressed by  Chief  Justice  Blakely  of  Georgia:  **The  diflSculty 
of  formulating  a  description  of  the  res  gestae  which  will  serve 
for  all  cases  seems  insurmountable.  To  make  the  attempt  is 
something  like  trying  to  execute  a  portrait  which  shall  enable 
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the  possessor  to  recognize  every  member  of  a  numerous 
family/' 

In  its  application  to  statements  made  by  injured  persons 
after  their  injuries  as  to  the  circumstances  of  such  injuries 
Mr.  Wigmore,  in  his  work  on  Evidence,  has  well  pointed  out 
that  the  verbal  act  or  res  gestae  rule  is  inadequate  to  account 
for  their  admission.  Their  admission  is  rather  based  upon 
the  theory  that  human  experience  shows  that  under  circum- 
stances of  physical  shock  or  great  nervous  excitement  a  person 
wiU  give  utterance  to  the  truth  as  to  their  knowledge  of  the 
event  which  produced  such  shock  or  nervous  excitement,  and 
their  experience  in  relation  thereto.  As  the  learned  author 
points  out,  the  verbal  act  rule  is  distinct  from  this,  which  may 
be  denominated  the  rule  of  ** spontaneous  utterance,*'  in  that 
the  former  is  based  upon  the  theory  that  the  utterance  is  part 
of  the  entire  act  and  is  admitted  without  reference  to  its  trusts 
worthiness,  while  the  latter,  like  that  of  a  dying  declaration, 
rests  entirely  upon  the  assumed  truthfulness  of  the  utterance. 
Logic  requires  that  the  former  shall  be  strictly  contempo- 
raneous with  the  main  event,  or  follow  it  so  closely  as  to  con- 
stitute both  one  entire  transaction.  Greater  flexibility  as  to 
time  is  permitted  in  the  application  of  the  latter  rule,  but  to 
render  such  statements  or  declarations  admissible  the  circum- 
stances must  be  such  as  naturally  to  produce  such  shock  or 
nervous  excitement  as  to  render  the  utterance  spontaneous 
and  unreflective,  and  it  must  have  been  uttered  while  such 
shock  or  nervous  excitement  may  be  supposed  still  to  dominate 
and  control  and  keep  in  abeyance  the  reflective  powers  of  the 
person  who  has  made  it.  It  follows  that  such  utterance  or 
statement  under  this  rule  need  not  be  shown  to  be  contem- 
poraneous with  the  event  which  called  it  forth,  provided  there 
has  not  been  time  for  the  exciting  influence  to  lose  its  effect. 
As  to  the  limit  of  time  within  which  the  exciting  cause  should 
be  held  to  have  been  so  dissipated  as  to  render  such  statement 
inadmissible,  no  rule  may  be  formulated.  Each  case  must 
depend  upon  its  own  facts  and  much  must  be  left  to  the  sound 
discretion  of  the  trial  court. 

As  said  by  Mr.  Justice  Field  in  his  dissenting  opinion  in 
the  case  of  Vicksburg  dt  Meridian  B.  B.  v.  O'Brien,  119  U.  S. 
108,  7  Sup.  Ct  123,  30  L.  Ed.  299 :  "The  modem  doctrine  has 
relaxed  the  ancient  rule  that  declarations,  to  be  admissible  as 
part  of  the  res  gestae,  must  be  strictly  contemporaneous  with 
tha  main  transaction.    It  now  allows  evidence  of  them,  when 
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they  appear  to  have  been  made  under  the  immediate  influence 
of  the  principal  transaction,  and  are  so  connected  with  it  as 
to  characterize  or  explain  it.  .  .  .  The  admissibility  of  a  dec- 
laration in  connection  with  evidence  of  the  principal  fact,  as 
stated  by  Greenleaf,  must  be  determined  by  the  judge  accord- 
ing to  the  degree  of  its  relation  to  the  fact,  and  in  the  exer- 
cise of  sound  discretion;  it  being  extremely  difiicult,  if  not 
impossible,  to  bring  this  class  of  cases  within  the  limits  of  a 
more  particular  description.*'  Commonwealth  v.  McPike,  3 
Cush.  (Mass.)  181,  50  Am.  Dec.  727;  State  v.  Ah  Lai,  5  Nev. 
101 ;  Oalveston  v.  Barbour,  62  Tex.  176,  50  Am.  Rep.  519. 

We  do  not  mean  to  imply  that  the  time  when  such  utter- 
ance is  made  with  reference  to  the  main  event  should  not  be 
an  important  or  even  a  controlling  factor  in  the  exercise  of 
the  court's  discretion  in  the  admission  of  such  testimony. 
Wh6re  the  victim  of  an  assault  is  of  an  age  to  render  it  im- 
probable that  his  utterance  was  deliberate  and  its  effect  pre- 
meditated in  any  degree,  we  do  not  think  it  is  required  that 
such  utterance  to  be  admissible  as  evidence  shall  have  been 
so  nearly  contemporaneous  with  the  event  which  gave  rise  to 
it  as  in  the  case  of  an  older  person,  whose  reflective  powers 
are  not  presumed  to  be  so  easily  affected  or  kept  in  abeyance. 
Testimony  of  declarations  or  statements  made  by  a  person 
under  the  rule  of  spontaneous  utterance  is  admitted  in  evi- 
dence, notwithstanding  he  be  not  called  as  a  witness  and 
testify  at  the  trial,  and  his  testimony  is  admissible,  notwith- 
standing he  be  incompetent  as  a  witness  because  of  youth.  In 
a  case  similar  to  this  the  court  of  criminal  appeals  of  Texas 
held  that  the  statements  of  a  child,  made  after  an  alleged  as- 
sault had  been  committed  upon  her,  were  admissible  in  evi- 
dence, notwithstanding  the  fact  that  she  was  incompetent  to 
testify  because  of  her  age.  Croomes  v.  State,  40  Tex.  Cr.  672, 
51  S-.  W.  924,  53  S.  W.  882;  Kenney  v.  State  (Tex.  Cr.  Ai>p.), 
79  S.  W.  818,  65  L.  R.  A.  316 ;  State  v.  Andrews,  130  Iowa, 
609,  105  N.  W.  215. 

Applying  this  doctrine  to  the  case  at  bar,  we  cannot  say 
that  the  trial  court  erred  in  admitting  the  testimony  of  the 
mother  of  the  boy  as  to  his  statements  of  what  had  taken  place 
between  him  and  the  defendant.  When  we  consider  his 
youth,  his  physical  condition,  the  degree  of  excitement  and 
nervousness  he  was  under  at  the  time  of  his  return  to  his 
home,  and  when  his  statements  were  made,  and  all  the  sur- 
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rounding  circumstances  shown  in  evidence,  we  think  it  was 
within  the  sound  discretion  of  the  trial  court  to  have  per- 
mitted this  testimony  to  go  to  the  jury. 
The  judgment  is  afiEirmed. 

KENT,  C.  J.,  and  CAMPBELL  and  NAVE,  JJ.,  concur. 


[Criminal  No.  247.    Filed  March  27,  1908.] 

[95  Pac.  1133.] 

HENEY  DAVIS,  Defendant  and  Appellant,  v.  THE  TERRI- 
TORY OF  ARIZONA,  Respondent 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila.  Fred- 
erick S)  Nave,  Judge.     AflfiHned. 

The  necessary  facts  are  stated  in  the  opinion. 

George  K.  French,  for  Appellant. 

B.  3.  Clark  Attorney  General,  for  Respondent. 

PER  CURIAM. — ^The  apx>ellant  was  convicted  of  murder  in 
the  first  degree,  and  appeals.  Although  the  appellant  was 
sentenced!  to  suffer  death,  his  counsel  has  not  seen  fit  to  assist 
us  in  the  examination  of  the  merits  of  his  ease  by  assigning 
any  errors  or  by  filing  a  brief  in  his  behalf.  As  required  by 
the  statute,  we  have  carefully  examined  the  record.  We  find 
no  error,  and  the  judgment  of  the  district  court  is  therefore 
affirmed. 

NAVE,  J.y  not  sitting. 
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[Criminal  No.  254.    Filed  March  27,  1908.] 

[95  Pac.  1133.] 

LEWIS   STATEN,  Defendant  and  Appellant,  v.  TERRI- 
TORY OP  ARIZONA,  Respondent. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila.  Fred- 
erick S.  Nave,  Judge.     Affirmed. 

The  necessary  facts  are  stated  in  the  opinion. 

George  K.  French,  for  Appellant. 

E.  S.  Clark,  Attorney  General,  for  the  Territory. 

PER  CURIAM. — The  appellant  was  convicted  of  an  assault 
with  a  deadly  weapon,  and  sentenced  to  pay  a  fine.  He  has 
perfected  an  appeal  to  this  court,  but  his  counsel  has  failed  to 
file  any  briefs  .or  pursue  his  appeal  further  than  by  lodging  it 
in  this  court.  It  being  a  criminal  case,  we  have  examined  the 
record;  and:,  finding  no  reversible  error  apparent,  the  judg- 
ment of  the  lower  court  is  affirmed. 

NAVE,  J.,  not  sitting. 


[Civil  No.  991.    Filed  March  27,  1908.] 
[95  Pac.  121.] 

P.  L.  SHERMAN  and  D.  H.  PINNEY,  Defendants  and  Ap- 
pellants, V.  LIBBIE  GOODWIN,  Plaintifl?  and  Appellee. 

1.  Appeal — ^Review — Presumption — ^Facts  Sustain  Decision. — ^Where, 
in  an  action  by  a  mortgagee  to  foreclose  his  mortgage  against  the 
grantee  of  the  land,  the  latter  pleaded  that  she  did  not  know  that 
the  deed  contained  a  clause  assuming  the  mortgage  indebtedness, 
and  that  she  received  no  consideration  for  such  assumption,  and 
judgment  was  rendered  in  her  favor,  the  reviewing  court  on  appeal 
will  presume,  appellant  not  having  included  the  evidence  in  the  rec- 
ord, that  the  grantee  sustained  her  pleading  hj  testimony. 
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2.  MOSTOAQSS — T&A.NSFEB  OF  PBOPZBTY  BT  MOBTOAGOB — ^AsSUMPTION  BT 

PuBCHASEB. — ^Where  a  mortgagor  conveys  the  premiBet,  warranting 
against  all  encnmbrances,  and  afterward  the  grantee  eonveys  the 
premises  to  a  third  person  hj  a  deed  not  describing  or  referring  to 
the  mortgage,  but  containing  a  general  assumption  clause,  relieving 
the  grantee  from  warranting  the  title  and  assuming  all  mortgage 
and  other  liens  standing  against  the  property,  the  third  person'  is 
thereby  obligated  to  pay  all  valid  mortgages  and  liens,  but  is  not 
estopped  from  defending  against  any  invalid  mortgage  or  lien  that 
may  be  preferred. 

3.  Same — Transfer  of  Property  Mortgaged — Assumption  by  Pub- 
CHASEB. — A  property  owner  mortgaged  his  property  to  secure  cer- 
tain notes  payable  to  himself,  which  notes  were  delivered  to 
defendant  without  consideration.  Thereafter  the  mortgagor  con- 
veyed the  property  by  warranty  deed.  Subsequently  the  grantee 
conveyed  the  property  to  plaintiff  by  a  deed  containing  a  general 
assumption  clause  obligating  plaintiff  to  assume  all  liens  and  encum- 
brances standing  against  the  property.  Held,  that  the  assumption 
clause  did  not  constitute  such  a  contract  with  the  grantee  for  de- 
fendant's benefit  as  to  make  the  case  an  exception  to  the  general  rule 
that  a  mortgagee  foreclosing  against  a  subsequent  grantee  maintains 
his  action  on  the  doctrine  of  subrogation. 

APPEAL  from  a  judgment  of  the  District  Court  of  Third 
Judicial  District,  in  andi  for  the  County  of  Maricopa.  Fred- 
erick S.  Nave,  Judge.  Former  opinion  reversed,  and  judg- 
ment below  affirmed. 

Rehearing.  For  former  opinion,  see  11  Ariz.  141,  89  Pac. 
517. 

The  facts  are  stated  in  the  opinion. 

Walter  Bennett,  and  D.  H.  Pinney,  for  Appellants. 

W.  J.  Kingsbury,  for  Appellee;  J.  P.  Wilson,  of  Counsel. 

DO  AN,  J. — This  case  was  originally  presented  last  term,  and 
is  now  before  us  on  rehearing.  The  opinion  in  the  case  in  11 
Ariz.  141,  89  Pac.  517,  gives  a  full  statement  of  the  facts,  and 
our  consideration  of  the  errors  assigned,  to  which  reference  is 
here  made.  The  statement  there  made  satisfactorily  presents 
the  facts,  with  the  exception  of  our  statement  of  the  answer  of 
the  plaintiff  to  the  cross-complaint,  on  which  the  case  was 
tried.    In  the  confused  stale  of  the  record  we  failed  to  note 
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that  in  the  verified  answer  of  Goodwin  to  the  cross-complaint 
of  Pinney  6he  stated  in  regard  to  the  assumption  clause  in  the 
deed  from  Watrous  "that  she  was  not  present  when  said  deed 
was  prepared  and  signed  by  said  Watrous  and  wife ;  that  she 
did  not  know  that  said  words  were  inserted  therein ;  that  she 
had  had  no  conversation  with  the  said  Watrous  and  wife,  or 
anyone  representing  them,  or  either  of  them,  in  regard  to  the 
insertion  of  said  words  in  said  deed ;  that  she  never  read  the 
said  deed ;  that  she  had  never  had  the  same  in  her  possession ; 
that  she  did  not  know  that  it  contained  the  provisions  herein- 
before set  forth  until  it  was  brought  out  during  the  former 
trial  of  this  suit;  that  she  received  no  consideration  for  the 
liability  accruing  to  her,  if  any  did  accrue  on  account  of  the 
insertion  of  said  words  in  said  deed" — and  it  is  fair  to  pre- 
sume, the  appellant  not  having  included  the  evidence  in  the 
record,  that  she  sustained  these  facts  by  testimony.  This  be- 
comes important  for  the  reason  that,  after  considering  the 
other  points  raised,  we  held  that  Wilson,  the  mortgagor,  hav- 
inig,  after  the  execution  and  record  of  this  mortgage,  conveyed 
the  land  to  Watrous  by  deed  covenanting  against  encum- 
brances, and  without  any  assumption  clause,  and  Watrous 
having  conveyed  to  Goodwin  and  Desda  Wilson  by  deed  con- 
taining the  following  clause,  viz. :  *' And  it  is  hereby  mutually 
agreed  between  the  patties  hereto  that  the  grantees  herein 
named  do  hereby  assume  all  inortgage  liens,  and  other  liens  or 
encumbrances  which  stand  against  the  property  hereby  con- 
veyed, and  that  the  said  grantor  does  not  warrant  or  agree  to 
defend  the  title  of  said  premises,  it  being  fully  agreed  between 
the  parties  hereto  that  the  said  grantor  shall  not  be  held  re- 
sponsible for  any  defect  of  title  thereto" — and  Desda  Wilson 
and  James  Wilson,  the  mortgagor,  having  thereafter  conveyed 
to  Goodwin  by  warranty  deed  their  interest  in  the  said  land, 
that  by  her  acceptance  of  the  deed  from  Watrous  containing 
said  assumption,  Goodwin  was  estopped  from  showing  the  in- 
validity of  that  mortgage,  and  from  availing  herself  of  a  good 
defense  thereto.  On  a  further  investigation  of  the  facts  as 
pleaded  in  this  case,  and  the  authorities  we  then  cited,  we  find 
that  this  rule  of  estoppel  has  been  enforced  only  in  cases 
where  the  mortgage  assumed  is  described  in  the  deed  of  con- 
veyance, and  such  agreement  or  assumption  has  been  made  in 
the  nature  of  a  contract,  and  for  a  valuable  consideration.    In 
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onr  former  opinion  we  said  that  '*a  grantee  who  assumes  pay- 
ment of  a  mortgage  in  a  deed  of  conveyance  is  estopped  from 
setting  up  as  a  defense  the  invalidity  of  such  mortgage  on  the 
ground  that  his  grantor  was  not  personally  liable  to  pay  the 
same,  for  the  reason  that  the  law  presumes  that  the  grantee 
received  a  consideration  for  his  assumption  of  the  mortgage 
debt,  in  that  the  amount  of  the  latter  was  either  deducted 
from  the  agreed  purchase  price,  or  considered  by  the  parties 
in  fixing  such  agreed  purchase  price.  Coib  v.  Fishel,  15  Colo. 
App.  384,  62  Pac.  625 ;  Gage  v.  Cameron,  212  111.  146,  72  N.  B. 
204;  McGregor  v.  Eastern  B.  &  L.  Assn.,  5  Neb.  (Unof.)  563, 
99  N.  W.  509.  The  rule  estopping  the  grantee  from  setting 
np  the  invalidity  of  the  mortgage  in  such  a  case  rests  upon 
the  broad  doctrine  that  having  agreed  with  his  grantor  to  pay 
and  discharge  the  mortgage,  ^Lxid  presumably  having  received 
a  consideration  for  this  agreement,  it  would  be  inequitable 
and  a  breach  of  contract  on  his  part  to  deny  the  validity  of 
the  encumbrance  he  has  thus  agreed  to  recognize  and  dis- 
charge. He  would,  if  he  were  allowed,  be  taking  advantage 
of  his  failure  and  refusal  to  carry  out  his  agreement  to  the 
prejudice  of  another." 

In  the  case  of  Locke  v.  Homer,  131  Mass.  109,  41  Am.  Eep. 
199,  also  cited,  the  deed  conveyed  the  premises  ''free  from 
encumbrances,  except  a  mortgage  to  Margaret  Aitken  of  four 
thousand  dollars,  which  the  grantee  assumes  and  agrees  to 
hold  the  grantors  harmless  from."  In  Cobb  v.  Fishel,  15 
Colo.  App.  384,  62  Pac.  625,  the  deed  from  Jones  to  Cobb 
stated  the  consideration  to  be  $12,000,  the  receipt  whereof  was 
acknowledged,  followed  by  a  clause  reciting  the  existence  of 
a  mortgage  of  $3,250,  which  the  grantee  assumed  and  agreed 
to  pay.  It  was  there  held  that  **this  was  an  agreement  made 
by  Cobb  with  Jones,  which  would  inure  to  the  benefit  of  the 
holder  of  the  notes.  This  liability  could  be  enforced  in  an 
action  at  law,  as  well  as  in  an  equitable  suit,  and  is  not  at  all 
dependent  upon  the  doctrine  of  subrogation,  but  was  a  con- 
tractual liability,  and  the  party  to  whose  benefit  the  promise 
inured  could  maintain  the  action."  In  the  case  of  American 
W.  W.  Co.  V.  Farmers'  L.  df  T.  Co.,  73  Fed.  962,  20  C.  C.  A. 
138,  the  deed  by  which  the  property  was  conveyed  by  the 
Illinois  company  to  the  New  Jersey  company  described  the 
outstanding  encumbrances  existing  thereon,   to  wit:   **The 
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aforesaid  encumbrances  for  four  hundred  thousand  dollars 
and  four  million  dollars  respectively,  and  expressly  declared 
that  the  property  was  conveyed  to  the  grantee,  company,  'sub- 
ject to  said  encumbrances.'  "  The  court  said:  "The  New 
Jersey  company,  we  think,  is  estopped  from  asserting  the  in- 
validity of  the  mortgages  executed  by  its  predecessor,  the 
Illinois  company,  by  virtue  of  the  well-established  rule  that 
the  purchaser  of  property  who  accepts  a  conveyance  thereof 
which  describes  encumbrances  existing  thereon,  and  expressly 
declares  that  the  conveyance  is  made  subject  thereto,  will  not 
be  allowed  to  question  the  validity  of  such  encumbrances" — 
and  follows  that  expression  with  the  one  we  cited  in  our 
former  opinion:  '*One  who  thus  buys  property  has  no  right 
to  challenge  the  validity  of  a  mortgage  lien  existing  thereon 
at  the  date  of  his  purchase  which  his  grantor  by  the  terms  of 
his  conveyance  did  not  see  fit  to  challenge,  but  recognized  in 
the  most  formal  manner  by  declaring  that  he  conveyed  the 
property  subject  to  the  existing  lien."  The  additional  cases 
cited  as  sustaining  this  doctrine  are  likewise  those  in  which 
the  encumbrances  assumed  were  particularly  described  in  the 
deeds,  which  conveyed  the  property  **  subject  to  said  encum- 
branees. "  The  case  of  Oage  v.  Camerm,  213  111.  146,  72  N.  E. 
204,  is  not  an  exception  to  our  statement  of  the  above  rule. 
In  that  case  the  court  held  the  assumption  clause  to  render 
the  purchaser  liable,  but  the  doctrine  of  estoppel  was  not  in- 
voked ;  on  the  contrary,  the  court  went  into  the  case  thor- 
oughly, took  testimony  on  all  the  facts,  and  decided  on  the 
merits  of  the  case  that  the  claims  were  valid,  and  known  by 
the  grantee  to  be  such,  and*  were  intended  to  be  assumed  under 
the  deed. 

It  is  not  contended  by  the  appellee  in  this  case  that  the  con- 
veyance of  the  land  by  the  mortgagor  to  Watrous  by  a  deed 
warranting  against  encumbrances,  without  making  it  subject 
to  this  mortgage,  would  operate  to  release  the  land  from  any 
valid  lien  of  such  mortgage,  but  the  contention  is  that  such 
transfer  from  the  mortgagor,  and  the  acceptance  of  a  deed- 
from  such  grantee  by  the  present  owner  containing  only  an 
assumption  clause  relieving  such  grantee  from  the  warranty 
of  title,  an<d  assuming  all  mortgage  and  other  liens  standing 
against  the  property,  obligated  the  present  owner  to  pay  all 
valid  liens  against  the  same,  but  does  not  estop  her  from  de- 
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fending  against  any  void  mortgage  or  invalid  lien  or  claim 
that  may  be  preferred.  Her  right  in  this  respect  is  recognized 
in  Gage  v.  Cameron,  just  cited,  and  in  Robinson  Bank  v. 
Miller,  153  111.  244,  46  Am.  St.  Rep.  883,  38  N.  E.  1078,  27 
L.  R.  A.  449,  where  it  is  held  that  *'the  grantee  of  land  who 
takes  it  subject  to  encumbrances  is  not  bound  to  pay  a  mort- 
gage thereon  which  did  not  constitute  a  part  of  the  considera- 
tion of  his  purchase,  and  which  was  not  made  in  good  faith 
for  a  real  indebtedness."  This  was  held  upon  the  reason  that 
is  applicable  here,  that  in  a  case  of  this  kind  where  there  are 
several  liens  or  encumbrances  the  term,  ''subject  to  encum- 
brances," may  refer  to  encumbrances  which  are  made  in  good 
faith,  and  is  based  upon  the  doctrine  annotmced  in  Drury  v. 
Holden,  121  IlL  130,  13  N.  E.  547,  that  a  grantee  in  a  deed 
who  purchases  **  subject  to  encumbrances  to  secure  indebted- 
ness" may  not  be  under  obligations  to  pay  some  of  such  in- 
debtedness if  the  amount  thereof  is  not  included  in  and  does 
not  form  a  part  of  the  consideration  of  the  conveyance.  The 
contention  is  not  made  in  this  case  that  the  mortgage  secures 
a  valid  indebtedness,  but  that  the  effect  of  the  assumption 
clause  is  to  estop  the  appellee  from  availing  herself  of  a  good 
defense  against  a  void  mortgage  on  the  ground  that,  having 
assumed  the  payment  of  this  mortgage,  it  would  be  incon- 
sistent with  equity  and  good  conscience  to  permit  her  to  set 
up  the  defense  to  which  she  would  otherwise  be  entitled. 

"We  hold  that  the  clause  inserted  in  the  deed  from  Watrous 
being  general  in  its  nature,  and  not  describing  or  referring 
to  this  mortgage,  only  obligating  the  grantee  to  assume  all 
liens  and  encumbrances  that  stand  against  the  property,  may 
be  understood  to  refer  to  valid  liens,  and  does  not  estop  her 
from  defending  against  a  void  mortgage.  We  are  strength- 
ened in  this  view  of  the  ease  by  the  fact  that  there  were  at  the 
time  of  the  transfer  valid  mortgage  and  other  liens  standing 
against  the  property,  and  the  further  fact  that  the  presump- 
tion that  Goodwin  intended  to  assume  this  mortgage,  or  re- 
ceived from  Watrous  a  consideration  for  such  assumption,  is 
negatived  by  the  facts  pleaded  in  her  verified  answer,  and 
which  we  are  warranted  by  the  verdict  of  the  jury  and  the 
findings  of  the  court  in  presuming  were  sustained  by  evidence. 
The  assumption  clause  in  the  Watrous  deed  under  the  facts 
in  this  ease  does  not  constitute  such  a  contract  with  Watrous 
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for  Pinney's  benefit  as  to  make  this  an  exception  to  the  gen- 
eral rule  that  obtains  in  this  jurisdiction  that  a  mortgagee 
foreclosing  against  a  subsequent  grantee  maintains  his  action 
on  the  doctrine  of  subrogation,  as  laid  down  in  Keller  y.  Ash- 
ford,  133  IT.  S.  610,  10  Sup.  Ct.  494,  33  L.  Ed.  667;  Union 
Mutual  V.  Hanford,  143  U.  S.  187,  12  Sup.  Ct.  437,  36  L.  Ed. 
118 ;  Johns  v.  WiUon,  180  U.  S.  440,  21  Sup.  Ct.  445,  45  L. 
Ed.  613 ;  Id.,  6  Ariz.  125,  53  Pac.  583. 
The  judgment  of  the  lower  court  is  affirmed. 

CAMPBELL,  J. — ^When  we  considered  this  case  at  the  last 
term  I  briefly  expressed  my  views.  Upon  the  more  extended 
consideration  which  the  case  has  received  at  this  term,  I  find 
no  reason  to  change  my  opinion  as  then  expressed.  I  there^ 
fore  concur  in  the  conclusion  arrived  at  by  DO  AN,  J. 

SLOAN,  J. — I  adhere  to  the  views  expressed  by  me  in  the 
opinion  filed  upon  the  former  hearing,  and  therefore  dissent. 

The  CHIEF  JUSTICE,  deeming  himself  disqualified,  took 
no  part  in  the  determination  of  this  case. 

NOTE. — Ka  to  ligbt  of  mortgagee  to  maintain  personal  action  against 
grantee  who  has  assumed  payment,  see  note  to  Jefferson  v.  Asch  (Minn.), 
25  K  B.  A.  275. 


[Civil  No.  1035.    FHed  March  27,  1908.] 
[95  Pac.  115.] 

INDUSTRIAL  BUILDING  AND  LOAN  ASSOCIATION,  a 
Corporation,  Plaintiff  and  Appellant,  v.  THE  MEYERS- 
ABEL  COMPANY,  JOHN  DOWNS,  MARTHA 
DOWNS,  BENJAMIN  DOWNS,  A.  J.  BROMFIELD 
and  GEORGE  H.  ADAMS,  Trustees,  and  F.  W.  NEL- 
SON, Trustee,  Defendants  and  Appellees. 

1.  COEPORATIONS — FORBION    GOBPOBATIONS — ^FlUNQ    COPT    OF    ABTICLBS, 

ETC. — Statute  Construed. — Revised  Statutes  of  1887,  paragraphs 
347,  348,  now  repealed,  required  a  foreign  corporation  doing  busi- 
ness in  the  territory  to  file  a  copy  of  its  articles  and  an  appointment 
of  an  agent  to  receive  service  of  summona,  etc.,  with  the  secretary 
of  the  territory  and  the  recorder  of  the  county  in  which  its  office 
or  business  was  located.    Kei^  that   unless  a  foreign  corporation 
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had  an  office,  or  its  ^terprise  had  or  proposed  to  have  some  estab- 
lished location  within  the  territory,  it  complied  with  the  statute  by 
filing  with  the  secretarj  a  copy  of  its  articles  of  incorporation  and 
an  appointment  of  an  agent,  and  that  the  requirement  as  to  filings 
with  county  recorders  did  not  apply  to  corporations  effecting  their 
transactions  solely  through  traveling  solicitors  or  correspondence. 

2.   OONSTITUTIONAL     LaW — OBUOATION      09     GONTBACTS — ^IliPAIBHlNT — 

Foreign  Cobposations. — That  a  foreign  corporation  has  not  com- 
plied with  Bevised  Statutes  of  1901,  requiring  such  corporations  to 
file  copies  of  their  articles  of  incorporation  with  certain  officers,  etc., 
does  not  prevent  it  from  suing  to  vacate  judgments  based  on  busi- 
ness  transacted  before  the  enactment  of  such  requirements,  the  cor- 
poration having  transacted  no  new  business  in  the  territory  since  the 
law  became  effective,  since  to  require  such  compliance  as  a  condition 
precedent  to  the  suit  would  impair  the  obligation  of  its  contract. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Navajo, 
fiichard  E.  Sloan,  Judge.  Beversed  and  remanded  with  direc^ 
tions. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Stillwell,  for  Appellant. 

The  articles  of  incorporation  are  the  sole  criterion  to  ascer- 
tain the  purpose  for  which  the  corporation  was  organized. 
Nicholet  Nai.  Bank  v.  Frisk  Turner  Co.,  71  Mimi.  413,  70  Am. 
St.  Bep.  334,  74  N.  W.  160.  Parties  are  bound  by  the  allega- 
tion of  their  pleading,  not  denied.  Oroth  y.  Kersting,  23 
Colo.  213,  47  Pac.  393.  A  plaintiff  cannot  call  a  defendant 
into  court  by  a  pleading  alleging  that  defendant  has  certain 
rights  and  asking  a  decree  accordingly,  and  then  after  defend- 
ant appears  in  court  strike  such  allegation  and  prayer  from 
plaintiff's  own  pleading  and  all^e  that  defendant  has  no 
right  or  standing  in  court.  Dumham  v.  Williams,  32  La. 
Ann.  962 ;  2  Herman  on  Estoppel,  sees.  1040-1042, 1418 ;  Scott 
V.  Luther,  44  Iowa,  570;  Lee  v.  Summers,  2  Or.  260;  Ashhaugh 
V.  Murphy,  90  111.  182. 

Clark  &  Tillinghast,  for  Appellees,  The  Meyers-Abel  Co. 
and  P.  W.  Nelson,  Trustee.  J.  F.  Wilson,  for  Appellees 
Downs. 

A  foreign  corporation  not  having  complied  with  the  statutes 
of  the  state  cannot  maintain  an  action  for  the  enforcement 

ZnArix.— 4 
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of  a  contract  in  said  state,  although  the  contract  was  com- 
pleted by  mail  in  another  state  and  enforceable  there.  8ea- 
nuMis  V.  Temple,  105  Mich.  400,  55  Am.  St.  Rep.  457,  63  N.  W. 
408,  28  L.  E.  A.  430;  United  Stages  Savings  &  Loan  Co.  v. 
Miller  (Tenn.),  47  S.  W.  17;  Bavk  of  British  Columbia  v. 
Page,  6  Or.  431. 

CAMPBELL,  J. — Appellant  is  a  corporation  organized 
under  the  laws  of  the  state  of  Colorado  for  the  purpose  of  con- 
ducting a  building  and  loan  business  in  the  state  of  Colorado 
and  in  any  other  state  of  the  United  States  in  which  it  may 
desire  to  do  business.  In  March,  1900,  it  sold  to  John  Downs 
and  Martha  Downs,  his  wife,  residents  of  Navajo  county, 
Arizona,  fifty  shares  of  its  stock,  and  upon  their  application 
made  to  them  a  loan  of  $4,000.  To  secure  their  note  evi- 
dencing the  loan  Downs  and  wife  executed  a  trust  deed  con- 
veying certain  real  estate  in  Navajo  county  to  Bromfield  and 
Adams,  as  trustees.  Thereafter  they  and  their  son,  Benjamin 
Downs,  became  indebted  to  the  firm  of  Lowenthal  &  Meyers  of 
Albuquerque,  New  Mexico,  and  gave  to  that  firm  a  note,  secur- 
ing it  by  a  mortgage  upon  the  same  premises.  Lowenthal 
and  Meyers  transferred  the  note  and  mortgage  to  the  appellee 
the  Meyers-Abel  Company.  Li  1902  the  Meyers- Abel  Com- 
pany brought  suit  against  the  Downs  to  foreclose  their  said 
mortgage,  making  the  appellant  herein  and  the  trustees,  Brom- 
field and  Adams,  parties.  The  complaint  alleged  that  the 
appellant  was  a  foreign  corporation  doing  business  in  this 
territory,  but  had  failed  to  comply  with  the  law  requiring  it 
to  file  a  certified  copy  of  its  articles  of  incorporation  and  an 
appointment  of  an  agent,  and  prayed  that  the  trust  d-eed  given 
by  John  and  Martha  Downs  to  secure  their  indebtedness  to 
appellant  be  declared  void.  Appellant  denied  that  it  had 
failed  to  comply  with  the  territorial  law  as  alleged,  and  asked 
to  have  its  deed  of  trust  adjudged  prior  in  right,  and  fore- 
closed. This  cause  was  numbered  127,  and  is  hereinafter  re- 
ferred to  by  that  designation.  The  case  came  on  for  trial  on 
October  9,  1905.  There  was  introduced  in  evidence  a  certifi- 
cate made  by  the  territorial  auditor,  which  recited  that  the 
**Indtistrial  Building  and  Loan  Association  of  Denver"  had 
not  filed  in  his  oflSce  a  copy  of  its  articles  of  incorporation  nor 
an  appointment  of  an  agent.     The  court  entered  judgment 
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foreclosing  the  mortgage  of  the  Meyers-Abel  Company,  and 
decreed  it  to  be  a  first  and  paramount  lien  upon  the  premises, 
and  barred  and  foreclosed  appellant  and  the  trustees  of  all 
right,  claim,  or  equity  of  redemption  in  the  premises.  On 
October  12,  1905,  John  and  Martha  Downs  filed  an  answer  to 
the  cross-complaint  of  appellant,  in  which  it  had  asked  a  fore- 
closure of  its  trust  deed,  setting  up  the  failure  of  appellant 
to  comply  with  the  law  regulating  the  doing  of  business  of 
foreign  corporations,  and  praying  that  the  trust  deed  given 
by  them  to  appellant  be  declared  void.  On  the  same  day  the 
case  was  tried,  and  judgment  entered  in  accordance  with  the 
prayer  of  the  complaint.  Shortly  after  these  judgments  were 
rendered  Martha  and  Benjamin  Downs  transferred  the  prem- 
ises to  appellee  Nelson,  as  trustee,  to  secure  an  indebtedness. 
This  action  was  brought  by  appellant  to  reopen  the  judgments 
rendered  in  cause  No.  127.  The  complaint  sets  up  the  pro- 
ceedings had  in  that  cause,  and  states  the  facts  to  be  that  prior 
to  the  time  that  it  made  the  loan  to  John  and  Martha  Downs 
it  had  filed  with  the  secretary  of  the  territory  a  duly  certified 
copy  of  its  articles  of  incorporation  and  also  an  appointment 
of  an  agent,  and  that  said  articles  and  appointment  of  agent 
were  on  file  and  of  record^  in  the  office  of  the  territorial  audi- 
tor (to  which,  by  law,  such  records  have  been  transferred)  at 
tlie  time  said  auditor  made  the  certificate  which  was  intro- 
duced in  evidence  in  cause  No.  127,  but  that  its  corporate 
name  was  and  is  ** Industrial  Building  and  Loan  Association," 
and  not  *' Industrial  Building  and  Loan  Association  of  Den- 
ver.'* Further  allegations  are  made  charging  misconduct  on 
the  part  of  the  attorney  who  had  been  employed  by  appellant 
and  of  other  facts  in  support  of  its  claim  for  equitable  relief, 
which  are  not  necessary  in  the  consideration  of  this  case  to  be 
here  set  forth.  The  complaint  prays  that  the  judgments  in 
cause  No.  127  be  vacated;  that  the  trust  deed  executed  by 
John  and  Martha  Downs  be  adjudged  a  first  lien  on  the  prem- 
ises therein  described,  and  for  judgment  foreclosing  the  trust 
deed.  Upon  the  trial  of  this  action  the  court  found  sufficient 
of  the  allegations  of  mistake  and  constructive  fraud  to  be  true 
to  entitle  the  plaintiff  to  relief  in  equity  against  the  judg- 
ments, save  and  except  that  it  may  not  maintain  this  action, 
and  had  no  right  to  maintain  its  action  in  cause  No.  127,  be- 
cause that  it  had,  during  the  year  1900,  an  agent  soliciting 
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business  in  the  territory  and  in  different  counties  of  the  terri- 
tory, and  was  doin^  and  carrying  on  business  during  said  year 
in  Navajo  county,  and  particularly  at  the  time  the  loan  was 
made,  and,  further,  **that  on  or  about  the  fourteenth  day  of 
January,  1897,  it  filed  in  the  oflSce  of  the  secretary  of  Arizona 
a  duly  authenticated  copy  of  its  articles  of  incorporation,  and 
on  the  same  date  the  appointment  of  agent  upon  whom  notices 
and  processes,  including  summons,  might  be  served,  but  that 
said  plaintiff  had  not  at  the  time  of  the  execution  of  said 
mortgage,  or  prior  thereto,  or  at  any  other  time,  complied  with 
the  laws  of  the  territory  of  Arizona  relating  to  foreign  cor- 
porations by  filing  a  duly  certified  copy  of  its  articles  of  in- 
corporation and  the  appointment  of  agent  upon  wh<Hn  all 
notices  and  processes,  including  the  service  of  summons,  might 
be  served  with  the  county  recorder  of  Navajo  county,  and  that 
said  plaintiff  had  not  then,  or  at  any  time,  published  at  least 
six  times  in  some  newspaper  published'  in  said  Navajo  county 
a  copy  of  its  articles  of  incorporation,  duly  certified."  The 
court  further  found  that  appellant  has  never  had  an  ofSce  in 
the  territory.  It  is  not  found  that  it  has  ever  had  or  proposed 
to  have  a  definite  location  for  its  business  in  the  territory.  As 
a  conclusion  of  law  the  trial  court  held  that  appellant,  not 
having  complied  with  the  law  of  the  territory  relating  to 
foreign  corporations,  in  that  it  had  failed  and  neglected  to  file 
with  the  county  recorder  of  Navajo  county  a  copy  of  its 
articles  of  incorporation  and  an  apx>ointment  of  an  agent,  as 
required  by  chapter  7  of  the  Revised  Statutes  of  Arizona  of 
1887,  that  the  trust  deed  sought  to  be  foreclosed  is  null  and 
void,  and  that  it  was  without  right  to  prosecute  its  action  for 
the  vacation  of  the  judgments.  From  the  judgment  entered 
dismissing  its  petition,  and  from  the  refusal  of  the  court  to 
grant  a  new  trial,  this  appeal  is  brought. 

Many  questions  are  sought  to  be  raised  by  appellant,  but 
the  determination  of  one  of  them  is  decisive  of  this  case,  since 
the  trial  court  has  found  facts  sufficient  to  warrant  setting 
aside  the  judgments  in  cause  No.  127,  unless  appellant  is 
barred  from  maintaining  its  action  by  reason  of  its  failure  to 
file  a  copy  of  its  articles  of  incorporation  and  appointment  of 
agent  with  the  county  recorder  of  Navajo  county.  The  Re- 
vised Statutes  of  1887,  which  were  in  force  at  the  time  the 
loan  was  made,  though  since  repealed,  imposed  upon  foreign 
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oorporations  doing  business  within  this  territory  the  follow- 
ing requirements : 

**347.  (Sec.  1.)  Any  company  incorporated  under  the  laws 
of  any  other  state  or  territory,  for  any  enterprise,  business 
pursuit  or  occupation,  proposed  to  be  carried  on,  or  the  prin- 
cipal office  or  place  of  business  is  proposed  to  be  located,  within 
this  territory,  shall  make  and  file  certified  and  duly  authen- 
ticated copies  of  their  articles  of  incorporation,  with  the  secre- 
tary of  this  territory,  and  the  county  recorder  of  the  county 
in  which  its  business  or  principal  office  is  located. 

**348.  (Sec.  2.)  It  shall  be  the  duty  of  any  association, 
ccmipaiiy  or  corporation  organized'  or  incorporated  under  the 
laws  of  any  other  state  or  territory  or  foreign  country  for  the 
purposes  of  engaging  in  or  canning  on  any  enterprise,  busi- 
ness, pursuit  or  occupation,  or  acquiring,  holding  or  disposing 
of  any  property  within  this  territory,  to  file  with  the  secretary 
of  this  territory  and  the  county  recorder  of  the  county  in 
which  such  enterprise,  business,  pursuit  or  occupation  is  pro- 
posed to  be  located,  or  is  located,  the  lawful  appointment  of 
an  agent,  upon  whom  all  notices  and  processes,  including  ser- 
vice of  summons,  may  be  served,  and  when  so  served  shall  be 
deemed  taken  and  held  to  be  a  lawful  personal  service  on  such 
association,  company  or  corporation  for  all  purposes  whatso- 
ever. 

*'349.  (Sec.  3.)  No  corporation  such  as  is  m;entioned  in  sec- 
tion one  of  this  chapter  shall  transact  any  business  whatsoever 
in  this  territory  until  and  unless  it  shall  have  first  filed  its 
articles  of  incorporation  and  appointment  of  an  agent  as  re- 
quired in  the  two  preceding  sections,  and  every  act  Clone  by  it 
prior  to  the  filing  thereof  shall  be  utterly  void." 

This  statute  required  a  foreign  corporation  incorporated  for 
the  purpose  of  engaging  in  or  eanying  on  any  enterprise, 
business  pursuit,  or  occupation  in  this  territory  to  file  a  copy 
of  its  articles  of  incorporation  and  an  appointment  of  an  agent 
with  the  secretary  of  the  territory.  It  was  also  required  to 
file  the  same  with  the  recorder  of  the  county  in  which  its  office 
'  or  business  was  located.  It  appears  that  appellant  had  never 
had  an  office  within  the  territory ;  that  such  business  as  it  has 
transacted  has  been  obtained  through  a  solicitor  who  traveled 
through  the  various  counties;  that,  when  a  loan  was  desired, 
the  application  was  made  to  the  office  of  the  company  in 


I 


54      Industrial  etc.  Assn.  v,  Mbyee^-Abel  Co.     [12  Ariz, 

Colorado  and  further  negotiations  carried  on  by  mail.  The 
notes  given  to  evidence  the  loan  were  payable  at  the  office  in 
Colorado.  Can  it  be  said  that  the  business  of  appellant  was 
located  in  Navajo  county?  Webster  defines  ''locate"  as  **to 
place ;  to  set  in  a  particular  site  or  position ;  to  designate  the 
site  or  place  of."  And  by  the  Century  Dictionary  it  is  de- 
fined: ''To  fix  in  a  place;  establish  in  a  particular  spot  or 
position;  to  fix  the  place  of;  to  reside;  to  place  one's  self  or 
be  placed;  adopt  or  form  a  fixed  residence."  As  we  have 
said,  appellant  maintained  no  office  in  Navajo  county,  and  so 
far  as  disclosed  has  had  but  the  single  transaction  in  that 
county.  If  a  foreign  corporation  had  an  office  or  its  enter- 
prise was  definitely  located  in  one  county,  it  was  required  to 
file  a  copy  of  its  articles  and  appointment  of  agent  with  the 
recorder  of  that  county ;  but  the  statute  did  not  require  it  to 
file  such  copy  and  appointment  in  each  of  the  other  counties 
to  which  its  enterprise  might  lead  it  to  transact  business.  If 
it  had  no  definite  location  within  the  territory,  was  it  required 
to  file  such  copy  and  appointment  in  each  county  in  which  it 
proposed  to  have  a  transaction?  We  think  not.  We  are  of 
opinion  that,  unless  a  foreign  corporation  had  an  office,  or  its 
enterprise  had  or  proposed  to  have  some  established  location 
within  the  territory,  it  complied  with  the  requirements  of  the 
statute  by  filing  with  the  secretary  of  the  territory  a  copy  of 
its  articles  of  incorporation  and  an  appointment  of  agent;  that 
the  requirement  as  to  the  filing  of  such  with  the  county  re- 
corders had  no  application  to  corporations  which  effected  their 
transactions  solely  through  traveling  solicitors  or  correspond- 
ence. We  think  this  view  was  entertained  by  this  court  in 
Babbitt  v.  Field,  6  Ariz.  6,  52  Pac.  775,  although  the  decision 
turned  upon  another  point. 

It  was  pleaded,  and  the  court  finds,  that  appellant  has  not 
complied  with  the  requirements  of  the  Revised  Statutes  of 
1901,  and  it  seems  to  have  been  urged  upon  the  trial  court  that 
the  failure  to  so  comply  precludes  it  from  maintaining  this 
action.  The  statutes  now  in  force  differ  materially  from  those 
which  were  in  force  at  the  time  the  loan  involved  in  this  ac- 
tion was  made.  It  is  now  required  that  a  foreign  corporation 
file  a  copy  of  its  articles  of  incorporation  with  the  territorial 
auditor  and  with  the  recorder  of  each  county  in  which  it  pro- 
poses to  carry  on  any  business  whatsoever,  and  that  the  articles 
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be  published  at  least  six  times  in  a  newspaper  published  in 
each  of  such  counties.  It  is  further  required  that  a  forei^ 
corporation  of  the  character  of  appellant  file  with  the  terri- 
torial treasurer  a  bond  in  the  sum  of  $50,000  for  the  security 
of  resident  stockholders.  It  is  the  undisputed  testimony  that 
the  appellant  has  transacted  no  new  business  in  the  territory 
since  the  Revised  Statutes  of  1901  became  effective.  To  re- 
quire it  to  comply  with  the  provisions  of  the  Statutes  of  1901 
sa  a  condition  to  maintaining  its  action  would  impair  the 
obligation  of  its  contract.  Bedford  v.  Eastern  Bldg.  df  Loan 
Asm,,  181  U.  S.  227,  21  Sup.  Ct.  597,  45  L.  Ed.  834. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  set  aside  the  judgments  in  cause 
No.  127,  and  to  take  such  further  proceedings  as  are  equitable. 

KENT,  C.  J.,  and  NAVE,  J.,  concur. 


[Civil  No.  1034.    Filed  March  27,  1908.] 
[95  Pae.  182.] 

MBS.  F.  L.  BUTTERFIELD  and  CHARLES  DOUGH- 
ERTY,  Plaintiffs  in  Error,  v.  THE  NOGALES  COP- 
PER COMPANY,  a  Corporation,/  THE  CERRO 
PRIETO  MINING  COMPANY,  H.  K.  CHENOWETH, 
W.  Z.  STEWART,  THE  BANCO  DEL  ORO  MINING 
COMPANY,  THE  BLACK  MOUNTAIN  MINING  COM- 
PANY, WILLIAM  BRACE,  Trustee,  and  PAUL 
BROWN,  Trustee,  Defendants  in  Error. 

1.  Vendoe  and  Pubchasee — Title  of  Vendob — bright  of  Pubchaser 
TO  Dispute. — The  rule  that  a  purchaser  under  a  contract  to  purchase 
xnaj  not  dispute  his  yendor's  title,  nor  purchase  and  assert  against 
him  an  adverse  title,  applies  to  land  which  the  purchaser  agreed  to 
purchase,  and  which  is  the  subject  matter  of  the  contract,  but  does 
not  extend  to  land  not  within  the  agreement. 

S.  Same. — Plaintiffs  and  a  third  person  discovered  and  denounced  under 
the  laws  of  Mexico  two  mining  claims,  which  were  surreyed  and 
monuments  erected,  and  for  which  patents  were  issued.  There  was 
a  variance  between  the  ground  convejed  by  the  patents  and  the 
ground  intended  to  be  denounced.    Defendants  contracted  to  pur- 
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chase  the  claims,  and,  on  discovering  the  Tariance,  denounced  claims 
coyering  the  temtorj  intended  to  be  included  bj  plaintiffs  and  the 
third  person  in  their  claims.  .Defendants  were  not  guiltj  of  actual 
fraud.  Held,  that  defendants  were  not,  because  of  the  contract  of 
purchase,  estopped  from  acquiring  title  to  the  propertj  adversely 
to  plaintiffs,  and  equitj-  could  not  impress  on  the  property  a  trust 
in  favor  of  plaintiffs. 

8.  Afpkai/— -Findings — Conolusivsnsss. — A  finding  will  not  be  dis- 
turbed where  there  is  substantial  evidenc6  to  support  it. 

4.  YkNDOK  and  PuBCHASEB — Gk)NTBl.CTS — ^POSSXSSION  BT  PUBCHA8E&. — 

Where  no  actual  possession  was  taken  by  a  purchaser  in  a  contract 
to  purchase  mining  claims  not  described  by  metes  and  bounds,  the 
purchaser  was  not  in  constructive  possession  of  the  ground  claimed 
by  the  vendcur  under  his  original  location,  and  not  included  within 
the  patents  to  the  claims,  as  one  may  not  be  constructively  in  posses- 
sion of  property  not  falling  within  the  description  of  some  muni- 
ment of  title  held  by  him. 

5.  Trusts — Ck>NsnuoTivB  Trust— Etidxncs. — In  a  suit  by  a  vendor  of 
mining  claims,  claiming  ground  under  his  location  not  included  in 
the  patent  of  the  claim,  against  the  purchaser,  to  impress  on  the 
property  within  the  location  and  outside  of  the  patent  a  trust  in  his 
&vor,  evidence  held  to  justify  a  finding  that  the  purchaser  was  not 
guilty  of  fraud,  and  did  not  take  possession  under  the  contract  of 
purchase  of  the  ground  as  located,  defeating  a  right  to  relief. 

WRIT  OF  ERROR  to  District  Court  of  the  Second  Judicial 
District,  in  and  for  the  County  of  Santa  Cruz.  Fletcher  M. 
Doan,  Judge.  Affirmed  except  as  to  personal  judgment 
against  defendant  Chenoweth.  (See  11  Ariz.  315,  94  Pac. 
1131.) 

For  former  opinion,  see  9  Ariz.  212,  80  Pac.  345. 

The  facts  are  stated  in  the  opinion. 

Theodore  H.  Thomas,  and  Selim  M.  Franklin,  for  Plaintiffs 
in  Error. 

Where  the  defendant  under  a  contract  to  purchase  of  plain- 
tiff obtained  possession  of  a  mining  claim  in  Mexico  which  had 
been  denounced  by  plaintiff  under  the  laws  of  Mexico,  and 
removed  the  monuments  set  up  by  plaintiff  and  set  them  in 
another  direction,  so  as  to  exclude  a  large  vein  of  ore,  and 
then  located  a  claim  himself  where  plaintiff's  had  been,  equity 
had  jurisdiction  to  declare  defendant  a  trustee  of  the  prop- 
erty as  originally  located,  to  require  defendant  to  convey  such 
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property,  and  to  enjoin  defendant  from  selling  or  encumber- 
ing the  property.  Butterfield  ei  al,  v.  Nogales  Copper  Co. 
et  al,  9  Ariz.  212,  80  Pac.  345.  The  foregoing  is  the  law  of 
this  territory  and  remains  the  law  until  reversed  by  this  court. 
The  remedy  which  equity  gives  to  defrauded  persons  is  most 
extensive.  It  reaches  not  only  to  the  perpetrator  of  the  fraud, 
and  all  those  who  derive  title  from  them,  but  also  to  those 
persons  among  whom  he  may  have  parceled  out  the  fruits  of 
his  fraud.  2  Pomeroy's  Equity  Jurisprudence,  sec.  918; 
Michovd  V.  Girod,  4  How.  (U.  S.)  503, 11  L.  Ed.  1076;  Phalen 
Y.  Clark,  19  Conn.  421,  50  Am.  Dec.  253;  Stacks  v.  Van 
Leonard,  8  Qa.  511;  Martin  v.  Martin,  35  Ala.  560;  Smith  v. 
Fly,  24  Tex.  345,  76  Am.  Dec.  109 ;  Relf  v.  Eberly,  23  Iowa, 
467;  Cock  V.  Van  Etien,  12  Minn.  522.  "Where  one  party 
wrongfully  obtains  the  legal  title  to  land  which  in  equity  and 
good  conscience  belongs  to  another,  whether  he  acts  in  good' 
faith  or  otherwise,  he  will  be  charged  in  equity  as  construc- 
tive trustee  of  the  equitable  owner."  South  End  Min.  Co,  v. 
Tinney,  22  Nev.  19,  35  Pac.  89;  Mills  et  al.  v.  Hart  et  al., 
24  Colo.  505,  65  Am.  St.  Rep.  241,  52  Pac.  680;  Turner  v. 
Sawyer,  150  U.  S.  578,  14  Sup.  Ct.  192,  37  L.  Ed.  1189; 
Brandy  v.  May  field,  15  Mont.  201,  38  Pac.  1067;  Moore  v. 
Bobbins,  96  U.  S.  530,  24  L.  Ed.  848;  St.  Louis  S.  Co.  v.  Kemp, 
104  XJ.  S.  637,  26  L.  Ed.  875.  A  person  coming  into  posses- 
sion of  lands  under  the  agreement  or  license  of  another  can- 
iwt  be  permitted  to  deny  the  title  of  the  latter,  even  if  he  had 
valid  title  at  the  time  he  entered  the  land  under  the  contract 
of  purchase  entered  into  by  the  other  party.  2  Herman  on 
Estoppel  and  Bes  Judicata,  sec.  864;  Jackson  v.  Ayers,  14 
Johns.  (N.  Y.)  224;  Winnard  v.  Bobbins,  3  Humph.  (Tenn.) 
614 ;  Bu^sell  V.  Irwin,  38  Ala.  44 ;  Jackson  v.  Spear,  7  Wend. 
(N.  T.)  401;  Potts  V.  Coleman,  67  Ala.  221.  Where  there  is 
a  variation  between  the  courses  called  for  in  the  plats  and 
field-notes,  and  the  monuments  on  the  ground,  it  is  a  general 
rule  that  the  monumenta  control.  Cullacott  v.  Cash  O.  &  S. 
M.  Co.,  8  Colo.  179,  6  Pac.  211, 15  Morr.  Min.  Eep.  392 ;  Book 
V.  Justice  Min.  Co.,  58  Fed.  106,  17  Morr.  Min.  Eep.  617; 
Stonewall  etc.  Co.  v.  Peyton,  39  Pla.  726,  23  South.  440 ;  Lodge 
Y.  Bamett,  46  Pa.  486 ;  Sennott  v.  Jewett,  33  Land  Dec.  91 ; 
Tyler's  Laws  of  Boundaries,  p.  285. 
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Notice  to  the  agent  of  a  corporation;  if  such  notice  comes  to 
him  while  he  is  acting  for  the  principal  in  the  course  of  the 
very  transaction  which  becomes  the  subject  of  the  suit,  is  notice 
to  the  principal.  ''If  an  officer  or  agent  acting  within  the 
general  scope  of  his  powers  acquires  knowledge  of  a  particular 
fact  while  committing  a  fraud  upon  a  third  person  in  a  matter 
pertaining  to  the  business  of  the  corporation],  the  corporation 
will  be  imputable  with  such  knowledge  although  such  knowl- 
edge may  have  been  acquired  by  the  officer  or  agent  in  his 
private  capacity;  and  the  corporation  will  be  held  to  be  a 
party  to  such  unlawful  act/'  Hart  v.  Farmers'  Bank,  33  Vt. 
252;  10  Cyc.  1055;  Harrington  v.  United  States,  11  WaU.  356, 
20  L.  Ed.  167;  Tagg  v.  Tennessee  Nat.  Bank,  9  Heisk.  (Tenn.) 
479;  Patton  v.  Merchants'  etc.  Bank,  40  N.  H.  375;  Hovey  v. 
Blanchard,  13  N.  H.  145;  Bank  of  United  States  v.  Davis,  2 
Hill  (N.  Y.),  451;  Fulton  Bank  v.  New  York  etc.  Canal  Co.,  4 
Paige  (N.  Y.),  127.  '*The  general  rule  makes  the  principal 
liable  for  such  wrong  of  the  agent  as  is  committed  in  the  course 
of  his  employment  and  for  the  benefit  of  the  principal  and 
this  is  so,  although  no  express  command  or  privity  is  proven." 
Fishkill  Sav.  Inst.  v.  FishkM  Bank,  80  N.  Y.  162,  36  Am.  Eep. 
595. 

Eugene  S.  Ives,  S.  L.  Pattee,  and  S.  V.  McClure,  for  De- 
fendants in  Error. 

One  who  buys  property  from  an  innocent  iona  fide  pur- 
chaser is  protected  by  the  good  faith  and  innocence  of  his 
grantor,  although  he  may  himself  have  notice  of  antecedent 
defects  or  equities  that  would  have  defeated  his  title  if  he  had 
been  the  first  purchaser.  TruU  v.  Bigelow,  16  Mass.  406,  8 
Am.  Dec.  144;  Olidden  v.  Hunt,  24  Pick.  221;  Boynton  v. 
Rees,  8  Pick.  329,  19  Am.  Dec.  326 ;  Funkhouser  v.  ^Lay,  78 
Mo.  458 ;  Wood  v.  CJiapin,  13  N.  Y.  509,  67  Am.  Dec.  62 ;  2 
Pomeroy's  Equity  Jurisprudence,  3d  ed.,  sec.  754,  p.  1344. 
**The  knowledge  acquired  by  the  officers  or  agents  of  a  cor- 
poration while  not  acting  for  the  corporation,  but  while  acting 
for  themselves,  is  not  imputable  to  the  corporation."  10 
Cyc.  1063;  Innerarity  v.  Merchants'  Bank,  139  Mass.  332,  52 
Am.  Rep.  710,  1  N.  E.  282 ;  Winchester  v.  Baltimore  etc.  B.  JB. 
Co.,  4  Md.  231. 
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SLOAN,  J. — This  case  was  before  us  at  the  January,  1905, 
term  on  appeal  from  a  judgment  of  the  lower  court  sustain- 
ing a  demurrer  and  dismissing  the  action  upon  the  ground 
that  the  district  court  was  without  jurisdiction  to  grant  the 
relief  prayed  for,  for  the  reason  that  the  subject  matter  of  this 
relief  was  mining  property  situated  in  Mexico.  We  reversed 
the  judgment  of  the  court  below,  and  remanded  the  case  for 
further  proceedings.  9  Ariz.  212,  80  Pac.  345.  The  com- 
plaint in  the  action  was  amended  by  the  plaintiffs  by  the 
bringing  in  of  additional  parties  defendant,  and  by  adding 
certain  allegations  with  respect  to  the  acquisition  by  said  new 
parties  of  interests  in  the  Mexican  mines  upon  which  the 
plaintiffs  sought  to  impose  the  trust.  In  essentials  the  cause 
of  action  remains  the  same  as  in  the  original  complaint.  A 
trial  upon  the  merits  was  had,  and  a  personal  judgment  was 
rendered  against  the  defendant  W.  F.  Chenoweth.  Judg- 
ment for  the  remaining  defendants  was  entered,  and  the  com- 
plaint was  dismissed  as  to  them.  The  defendant  W.  F. 
Chenoweth  appealed  from  this  judgment,  and  this  appeal  has 
been  before  us  at  this  term. 

Plaintiffs  Mrs.  F.  L.  Butterfield  and  Charles  Dougherty 
have  sued  out  this  writ  of  error  to  review  the  general  judg- 
ment independent  of  the  appeal  of  Chenoweth.  The  errors 
assigned  by  plaintiffs  in  error  relate  almost  wholly  to  the 
sufficiency  of  the  evidence  to  sustain  the  findings  of  the  court, 
and  the  insufficiency  of  the  latter  to  sustain  the  judgment. 

The  court  found  the  facts  substantially  as  follows:  That 
in  May,  1898,  the  plaintiffs  Mrs.  F.  L.  Butterfield,  Charles 
Dougherty,  and  one  Manuel  M.  Maldonado  discovered  and 
denounced  under  the  laws  of  Mexico  two  mining  claims,  one 
called  the  **Interprice"  and  the  other  called  the  *' Mar- 
garita," the  former  being  the  northern  extension,  and  the 
latter  the  southern  extension,  of  the  Zaragoza  miniag  claim 
theretofore  denounced  by  said  Maldonado,  and  more  partic- 
ularly described  as  situated  in  the  jurisdiction  of  the  munici- 
pality of  Cucurpe,  district  of  Magdalena,  state  of  Sonora, 
republic  of  Mexico;  that  immediately  upon  denouncing  said 
mining  claims  said  parties  made  application  to  the  proper 
ofG^cers  of  the  Mexican  government  for  a  survey  and  patent 
for  the  same ;  that  in  pursuance  of  said  application  a  survey 
was  made  in  June,  1898,  of  the  said  Zaragoza  claim  and  of  the 
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said  extensions  thereof,  and  monuments  erected  by  the  sur- 
veyor making  said  survey  at  the  comers  of  each  of  said 
claims,  and  that  said  survey  of  said  three  claims  was  made 
at  one  and  the  same  time;  that  at  the  time  of  the  discovery 
and  location  of  said  mining  claims  there  was  a  large  and 
strong  vein  of  mineral  cropping  out  in  different  places  above 
the  surface  of  the  ground  within  the  claims  so  denounced; 
that  it  was  the  purpose  and  intent  of  the  plaintiffs  and  of 
said  Maldonado  to  denounce  the  ground  embracing  this  vein 
in  a  course  from  the  initial  comer  monument  of  the  Zaragoza 
claim  approximately  north  twelve  degrees  west ;  that  in  June, 
1899,  letters  patent  were  issued  by  the  Mexican  government 
conveying  the  Zaragoza  mine  to  said  Maldonado  and  others, 
and  conveying  the  said  Interprice  and  Margarita  mining 
claims  to  plaintiff  and  said  Maldonado  in  the  proportion  of  an 
undivided  one-third  interest  to  each;  that  the  said  letters 
patent  were  received  by  said  Maldonado  and  retained  by  him 
until  delivered  to  defendant  "Wl  F.  Chenoweth,  as  hereinafter 
set  forth;  that  there  is  a  variance  between  the  ground  con- 
veyed by  said)  letters  patent  and  the  ground  intended  to  be 
denounced  by  Maldonado  and  the  plaintiffs;  that  according 
to  the  course  set  forth  in  said  letters  patent  the  Zaragoza 
claim  lay  across  instead  of  alongside  the  vein,  and  the  said 
Interprice,  as  described  in  said  letters  patent,  did  not  take  in 
or  cover  any  of  said  vein,  but  lay  in  an  entirely  different 
locality ;  that  said  variance  between  the  said  courses  as  called 
for  and  set  forth  in  the  patents,  and  the  ground  intended  to 
be  denounced,  was  not  known  to  plaintiffs  or  either  of  them 
until  long  afterward;  that  prior  to  the* issuance  of  said  pat- 
ents, and  subsequent  to  said  survey,  the  plaintiffs,  to  wit, 
in  July,  1898,  visited  the  property  with  defendant  Maldonado, 
and  that  Maldonado  then  pointed  out  to  them  the  monuments 
on  the  ground  purporting  to  mark  the  comers  of  said  mining 
claims;  that  said  monuments  were  then  in  place,  and  were 
believed  by  plaintiffs  to  correctly  define  the  boundaries  and 
corners  of  said  claims  and  to  have  been  erected  by  the  official 
surveyor  at  the  time  of  the  survey  for  patent,  and  that  said 
Maldonado  so  informed  them;  that  in  October,  1899,  defend- 
ants W.  F.  Chenoweth,  H.  K.  Chenoweth,  and  R.  N.  Mc- 
Pherson  entered  into  a  copartnership  agreement,  by  the  terms 
of  which  McPherson  was  to  find  a  mining  property  which  the 
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Chenoweths  were  to  develop  and  each  of  said  copartners  to 
have  a  one-third  interest  therein;  that  in  pursuance  of  said 
agreement  in  October,  1899,  McPherson  examined  the  Zara- 
goza  claim  and  was  shown  by  Maldonado  the  monuments 
defining  the  boundaries  thereof,  and  that  said  vein  ran  length- 
wise through  the  center  of  said  claim  as  so  monumented ;  that 
at  that  time  said  McPherson  obtained  a  bond  on  the  Zara- 
goza  mine  from  said  Maldonado  in  the  name  of  W.  P.  Cheno- 
weth  and  H.  K.  Chenoweth;  that  the  latter  thereupon  ad- 
vanced money  to  McPherson,  who  took  charge  of  the  same, 
and  proceeded  to  work  and  develop  the  same;  that  at  about 
the  same  time  said  W.  F.  Chenoweth  entered  into  a  purchase 
agreement  with  said  Maldonado  for  his  one-third  interest  in 
said  Margarita  and  Interprice  mining  claims,  and  received 
from  the  latter  the  letters  patent  to  said  mining  claims ;  that 
on  the  fifteenth  day  of  October,  1899,  said  W.  F.  Chenoweth 
entered  into  an  agreement  with  the  plaintiffs  for  the  purchase 
of  their  undivided  two-thirds  interest  in  the  Interprice  and 
Margarita  claims,  in  which  he  agreed  to  pay  $500  in  cash  and 
the  further  sum  of  $14,500  within  one  year  from  the  date 
thereof,  and  to  pay  all  government  taxes  on  the  property  in 
advance  "during  the  life  of  this  option"  and  furnish  a  re- 
ceipt for  the  same,  and  in  which  it  was  agreed  that  upon  the 
payment  of  the  last-mentioned  sum  at  any  time  within  the 
period  of  one  year  the  plaintiffs  were  to  naake  and  deliver 
to  said  Chenoweth  a  deed  to  the  property;  that  at  the  time 
of  the  execution  of  this  agreement  said  W.  F.  Chenoweth 
had  not  met  either  of  the  plaintiffs,  nor  had  he  seen  the  prop^ 
erty,  and  did  not  for  more  than  a  year  thereafter  meet  said 
plaintiffs,  nor  for  a  considerable  time  thereafter  visit  said 
property ;  that  subsequently  said  W.  F.  Chenoweth  conveyed 
said  Zaragoza  mine  to  a  corporation  organized  under  the 
laws  of  Arizona  named  the  "Nogales  Mining  Company,"  the 
principal  owners  of  the  stock  of  which  were  "W.  F.  Chenoweth, 
H.  K.  Chenoweth,  R.  A.  McPherson,  and  one  Jesse  R.  Grant, 
each  of  said  four  persons  owning  substantially  one-fourth 
of  the  stock  of  said  company;  that  neither  said  Grant  nor 
McPherson  or  H.  K.  Chenoweth  at  any  time  had  any  interest 
in  said  Interprice  and  Margarita  claims,  or  in  said  purchase 
contract  between  W.  F.  Chenoweth  and  the  plaintiffs;  that 
said  Nogales  Mining  Company  entered  into  possession  of  the 
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ZaragQza  claim,  and  did  certain  development  work  on  the 
same  and  upon  certain  territory  it  believed  was  embraced 
within  its  boundaries,  but  which  as  a  matter  of  fact  was  with- 
out the  boundaries  of  saidi  claim  as  patented,  but  that  neither 
the  said  Nogales  Mining  Company  nor  any  of  the  defendants 
W.  F.  Chenoweth,  H.  K.  Chenoweth,  Jesse  R.  Grant,  or  E.  A. 
McPherson  at  any  time  entered  into  possession  of  or  did  any 
v.'crk  upon  any  territory  covered  by  either  the  Margarita 
or  Interprice  claims,  or  of  any  territory  which  would  have 
been  covered  by  said  claims  had  the  Zaragoza  claim  been  sur- 
veyed so  as  to  cover  the  vein  as  intended  by  the  plaintiffs 
and  Maldonado,  and  as  indicated  by  the  monuments  shown  to 
plaintiffs  by  Maldonado  in  July,  1898,  as  aforesaid;  that  sub- 
sequent to  the  issuance  of  said  patents  on  the  third  day  of 
November,  1899,  one  Romirez  denounced  a  claim  called  the 
**Ocampo,''  which  covered  a  large  portion  of  the  territory 
which  had  been  intended  by  plaintiffs  to  have  been  covered 
by  the  Interprice  claim,  and  a  patent  thereafterward  was 
issued  by  the  republic  of  Mexico  to  said  Romirez  for  said 
Ocampo  claim;  that  subsequent  to  the  denouncement  of  the 
Oeampo  claim  defendants  H.  K.  Chenoweth  and  Jesse  R. 
Grant  discovered  that  the  Zaragoza  claim,  as  patented,  did 
not  cover  the  vein  as  had  been  represented  by  said  Maldonado, 
and  as  indicated  by  the  monuments  on  the  ground  pointed 
out  to  them  by  the  said  Maldonado,  and  that  a  large  portion 
of  the  work  that  had  been  done,  suppo?^edly  on  the  Zaragoza 
claim,  was  on  vacant  and  unappropriated  public  domain; 
that  thereafter,  in  January  or  February,  1900,  said  Grant  and 
Chenoweth  denounced  four  claims  called,  respectively  the 
'* Nogales,''  ''Cerro  Prieto,''  *' Eliza,"  and  ** Grant,"  which 
covered  the  territory  which  had  been  intended  by  plaintiffs  to 
h-ave  been  included  within  the  Interprice  claim,  and  which 
covered  the  ground  denounced  by  Romirez  under  the  said 
Ocampo  claim;  that  said  locations  were,  in  March,  1900,  con- 
veyed by  said  Grant  and  Chenoweth  to  a  corporation  or- 
ganized under  the  laws  of  Mexico  called  the  **Cerro  Prieto 
Mining  Company,"  and  which  corporation  was  made  one  of 
the  defendants;  that  on  the  nineteenth  day  of  April,  1900, 
W.  F.  Chenoweth  denounced  a  claim  called  the  *' Santiago,'* 
and  on  the  twenty-third  day  of  July,  1900,  a  claim  called 
the  ** Enrique,"  which  included  within  their  boundaries  part 
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of  the  mineral  vein  intended  by  the  plaintiffs  to  have  been 
covered  by  the  Interprice  claim;  that  in  August,  1900,  said 
W.  F.  Chenoweth  conveyed  said  Santiago  and  Enrique  claims 
to  the  said  Cerro  Prieto  Mining  Company,  and  that  in  Au- 
gust, 1904,  he  conveyed  to  one  W.  Z.  Stewart,  one  of  the 
defendants,  the  title  to  the  Ocampo  claim,  which  he  had  pur- 
chased from  said  Romirez ;  that  in  November,  1900,  said  W.  P. 
Chenoweth  notified  the  plaintiffs  that  he  did  not  desire  to 
purchase  the  said  Margarita  and  Interprice  claims  for  the 
reason  that  they  were,  in  his  opinion,  valueless ;  that  prior  to 
said  time  said  Chenoweth  had  paid  the  taxes  due  on  said 
claims  to  the  Mexican  government;  that  neither  said  W.  F. 
Chenoweth  nor  any  of  the  defendants  advised  or  notified 
plaintiffs  or  either  of  them  of  the  aforesaid  variance  between 
the  courses  of  the  survey  as  set  forth  in  the  patent  papers 
to  the  Margarita  and  Interprice  claims  and  the  monuments 
pointed  out  to  them  by  Maldonado  as  indicating  the  location 
of  said  mining  claims  upon  the  ground  relative  to  the  said 
mineral  vein,  and  that  the  plaintiffs  were  in  ignorance  of  said 
variance  until  a  long  time  thereafter;  that  neither  the  said 
W.  F.  Chenoweth,  H.  K.  Chenoweth,  Jesse  R.  Grant,  R.  A. 
^fcPherson,  the  Cerpo  Prieto  Mining  Company,  nor  the 
X(igales  Mining  Company,  or  any  or  either  of  them,  nor  any- 
one acting  in  behalf  of  them,  or  any  or  either  of  them,  at 
any  time  removed  any  monument  or  monuments  which  had 
been  set  up  upon  the  Margarita  and  Interprice  claims,  or 
either  of  them,  nor  did  said  persons,  or  any  or  either  of  them, 
at  any  time  do  or  perpetrate  any  fraud  upon  the  plaintiffs 
or  either  of  them,  or  do  or  procure  the  same  to  be  done  any 
act  tending  to  deprive  the  plaintiffs  or  either  of  them  of  their 
title  to  any  territory  whatever  in  the  said  district ;  that  in  the 
summer  of  1901  the  plaintiff  Mrs.  F.  L.  Butterfield  first 
learned  of  the  variance  between  the  letters  patent  and  the 
ground  intended  by  her  to  be  included  within  the  boundaries 
of  the  Interprice  and  Mai^arita  claims,  and  that  the  ground 
80  intended  to  be  located  and  denounced  had  been  denounced 
and  located  by  Romirez,  Orant,  Chenoweth,  imd  others,  and 
was  claimed  by  the  said  Cerro  Prieto  Mining  Company ;  that 
thereupon  she  began  proceedings,  first  in  Mexico,  and  subse- 
quently in  the  United  States,  to  protect  such  rights  as  she 
might  have  in  the  premises,  and  has  continued  to  assert  her 
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said  rights  ever  since;  and  that  therefore  she  has  not  been 
guilty  of  laches  in  bringing  this  action. 

It  is  farther  found  that  through  various  transactions  the 
title  to  the  property  in  question  became  vested  in  the  Banco 
Del  Oro  Mining  Company,  a  Mexican  corporation,  as  a  hold»- 
ing  company  for  the  Black  Mountain  Mining  Company,  an 
Arizona  corporation,  and  both  of  said  corporations  have  been 
made  parties  defendant  by  the  amendmient  to  the  original 
complaint.  The  court  further  found  that  neither  said  W.  F. 
Chenoweth  nor  his  assigns  paid,  or  offered  to  pay,  the  plain- 
tiffs the  $14,500  agreed  to  be  paid  under  his  contract  of  pur- 
chase with  plaintiffs ;  that  the  latter  have  not  offered  to  refund 
the  $500  paid  by  said  Chenoweth  to  them  as  the  cash  payment 
under  said  agreement,  and  have  not  offered  or  tendered  any 
deed  for  said  Interprice  and  Margarita  claims,  nor  has  Cheno- 
weth made  any  demand  for  the  same;  that  both  parties  to  said 
agreement  considered  and  treated  it  as  an  opinion. 

As  conclusions  of  law  the  court  found :  First,  that  the  pur- 
chase agreement  between  W.  F.  Chenoweth  and  plaintiffs  was 
not  an  option,  but  a  contract  to  purchase,  and  still  binding 
upon  the  parties  thereto,  and  that  under  said  agreement 
plaintiffs  are  entitled  to  recover  from  defendant  W.  F. 
Chenoweth  the  said  sum  of  $14,500,  with  interest  thereon 
at  six  per  cent  per  annum  from  October  15,  1900,  and  their 
costs  of  suit,  conditioned  upon  the  plaintiffs  executing  the 
deed  called  for  in  said  agreement;  that  plaintiffs  were  not 
entitied  to  recover  anything  from  the  other  defendants  in 
the  action,  and  that  the  plaintiffs  have  had  at  no  time  any 
interest,  legal  or  equitable,  in  any  territory  embraced  within 
the  Nogales,  Cerro  Prieto,  Grant,  Eliza,  Enrique,  or  Santiago 
claims.  In  accordance  with  the  conclusions  of  law  so  found 
by  the  court  judgment  was  entered. 

In  passing  upon  the  sufficiency  of  the  original  complaint  as 
sustaining  the  jurisdiction  of  the  court  over  the  subject  mat- 
ter, we  held,  upon  the  first  appeal,  under  the  facts  as  pleaded, 
that  the  plaintiffs  were  entitled  to  relief  if  it  be  shown  that 
under  the  agreement  of  purchase  the  defendants  had  gone 
into  possession  of  the  Interprice  and  Margarita  mining  claims, 
and,  after  taking  possession  of  said  claims,  had  fraudulently 
torn  down  and  removed  the  original  monuments  m'arking  the 
boundaries  of  said  claims,  and   had  set  them  up  in  another 
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directdon  for  the  purpose  of  changing  the  location  of  said 
claims  so  as  to  exclude  therefrom  the  vein  or  ledge  intended 
to  be  located,  and,  having  thus  changed  the  monuments 
erected  by  plaintiffs  and  the  boundaries  of  said  mining  claims, 
had  denounced,  under  the  mining  laws  of  Mexico,  the  ground 
thus  excluded  from  the  Margarita  and  Interprice  mining 
claims,  and  for  themselves  had  obtained  title  to  the  ground 
thus  denounced.  We  characterized  such  acts  as  fraud  and 
misconduct  of  the  grossest  sort,  and  said  that  to  x>ermit  the 
defendants  to  enjoy  the  fruits  of  such  misconduct  would  be 
shocking  to  equity  and  good  conscience.  It  is  evident,  how- 
ever, from  a  cursory  consideration  of  the  findings  of  the  court 
that  no  such  case  is  established  thereby,  as  it  is  directly  and 
specifically  found  that  none  of  the  defendants  changed  or 
caused  to  be  changed  the  original  location  of  the  Interprice 
and  Margarita  claims,  or  did  any  act  of  actual  fraud  in  ob- 
taining title  to  any  ground  in  dispute. 

Eliminating  from  the  case,  as  we  must,  if  the  findings  be 
sustained,  any  question  of  actual  fraud,  the  right  of  plaintiffs 
to  impress  a  trust  ux>on  the  land  or  any  of  the  land  included 
within  the  Cerro  Prieto,  Grant,  Eliza,  Nogales,  Santiago,  and 
Enrique  claims  must  rest,  if  at  all,  upon  the  application  to 
the  facts  in  the  case  of  the  general  doctrine  that  a  vendee 
under  a  contract  to  purchase  may  not  dispute  his  vendor's 
title,  nor  purchase  and  assert  against  his  vendor  an  adverse 
title.  This  rule  applies  to  land  which  the  vendee  has  agreed 
to  purchase,  and  which  is  the  subject  matter  of  his  contract, 
and  does  not  extend  to  land  not  within  the  agreement  of  the 
parties.  Such  must  be  the  limitation  of  the  doctrine,  for  the 
vendee  is  such  only  as  to  land  he  has  agreed  to  buy,  and  as  to 
the  title  to  other  property  of  his  vendor  he  is  a  stranger. 
Prom  a  consideration  of  the  text-writers  and  of  the  reported 
cases,  the  broadest  statement  which  can  be  made  as  to  the 
application  of  the  doctrine  is  this:  A  vendee  sustains  to  his 
vendor  such  a  relation  as  that  he  may  not  dispute  his  vendor's 
title  nor  purchase  and  assert  against  him  an  adverse  title, 
first,  where  the  land  affected  by  such  adverse  title  is  by  fair 
and  reasonable  construction  included  within  the  terms  of  the 
contract;  and,  second,  where  the  land  affected  is  not  in  terms 
included  or  excluded  from  the  contract,  but  possession  is  taken 
by  the  vendee  by  virtue  of  such  contract  under  the  assump- 
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tion  of  the  parties  that  it  is  included  therein.  The  findings 
do  not  furnish  the  basis  of  relief  to  the  plaintiffs  on  the  theory 
that  Chenoweth  or  his  assigns  sustain  such  relation  to  the 
plaintiffs  under  the  contract  to  purchase  as  would  estop  him 
or  them  from  acquiring  an  independent  title  from  the  Mexi- 
can government  and  holding  the  property  in  dispute  ad- 
versely to  plaintiffs.  No  trust,  therefore,  of  any  kind  under 
the  facts  as  found  should  in  equity  be  impressed  upon  the 
property  in  dispute  in  favor  of  the  plaintiffs,  and  the  trial 
court  was,  under  such  findings  of  fact,  right  in  denying  such 
relief. 

It  is  argued  by  counsel  for  plaintiffs  in  error,  first,  that 
the  evidence  does  not  sustain  the  findings,  but  does  sustain 
the  allegations  of  the  complaint,  and  does  make  out  a  case 
of  fraud  on  the  part  of  the  Chenoweths,  McPherson,  and 
Orant  in  this,  that  it  establishes  that  the  Zaragoza,  Margarita 
and  Interprice  claims,  as  originally  monumented  and  de- 
nounced, covered  and  included  the  vein  of  mineral,  and  that 
these  monuments  were  subsequently  removed  or  destroyed 
presumptively  by  said  defendants ;  second,  that  advantage  was 
taken  by  said  defendants  of  their  discovery  of  the  variance 
between  the  description  of  the  Margarita  and  the  Interprice 
claims  contained  in  the  letters  patent  and  the  original  loca- 
tions, through  their  possession  of  the  claims  under  the  agree- 
ment to  purchase,  to  denounce  and  obtain  title  to  the  ground 
in  dispute. 

As  to  the  first  contention,  an  examination  of  the  evidence 
discloses  that  after  the  original  denouncement  by  Maldonado 
of  the  Saragoza,  Margarita,  and  Interprice  claims  there  were 
monuments  along  the  course  of  the  vein  and  on  each  side  of  it. 
It  was  admitted  by  the  Chenoweths  and  by  McPherson  that 
they  saw  these  monuments  before  the  ground  in  controversy 
was  located,  and  believed  them  to  mark  the  boundaries  of  the 
first-named  claims.  The  Chenoweths,  McPherson  and  Grant 
each  denied  having  removed  or  destroyed,  or  caused  to  be 
removed  or  destroyed,  any  of  these  monuments.  McPherson 
testified  that  under  instructions  from  the  Chenoweths,  after 
the  discovery  of  the  variance  between  the  patents  and  the  as- 
sumed location  of  the  Margarita  and  Interprice  claims,  he 
erected  new  monuments  to  conform  to  the  location  of  the 
claims  as  made  in  the  patents.    The  inference  that  might 


March,  1908.]     Buttebfield  v.  Noqales  Copper  Co.  67 


be  drawn  from  the  latter  fact  is  all  that  may  be  said  to  sus- 
tain the  charge  of  the  removal  or  destruction  of  the  original 
monuments  by  the  Chenoweths  and  their  codefendants,  or 
by  any  of  them.  Besides  this,  inasmuch  as  the  patents  had 
been  issued  before  the  latter  had  gone  upon  the  ground,  or 
had  done  anything  in  relation  thereto,  any  motive  on  their 
part  which  would  lead  them  to  remove  or  destroy  the  original 
monuments  is  not  readily  apparent.  Under  our  well-settled 
rule  that  a  finding  of  fact  will  not  be  disturbed  where  there 
is  substantial  evidence  to  support  it,  the  finding  in  this  behalf 
must  be  sustained. 

Upon  the  question  as  to  whether  the  evidence  sustains  the 
findings  that  no  possession  was  taken  by  W.  F.  Chenoweth 
or  by  any  of  his  associates  or  assigns  of  the  Margarita  and 
Interprice  claims  under  the  agreement  to  purchase,  we  find 
that  the  testimony  of  "W.  P.  Chenoweth  sustains  the  finding, 
to  the  extent,  at  least,  that  no  actual  possession  was  taken  by 
him  under  said  agreement.  Furthermore,  he  testified  that 
none  of  the  other  defendants  at  any  time  acquired  any  in- 
terest in  said  claims,  or  in  the  agreement  to  purchase,  and 
that  the  latter  was  taken  in  his  own  name,  and  for  his  in- 
dividual interest.  An  inspection  of  the  record  casts  some 
doubt  upon  the  truthfulness  of  the  latter  statement,  for  it 
seems  clear  from  the  record  that  H.  K.  Chenoweth  and  B.  A. 
McPherson  understood  that  the  purchase  agreement  was  made 
for  the  benefit  of  a  copartnership  entered  into  prior  thereto 
between  them  and  W.  F.  Chenoweth.  Still  it  was  within  the 
province  of  the  trial  court  to  determine  this  question  of  fact, 
and,  as  the  evidence  at  best  is  oonfiicting,  we  mfay  not  disturb 
the  finding.  If  no  actual  possession  was  taken  by  Chenoweth 
or  by  an^  of  his  codefendants  under  the  agreement  to  pur- 
chase, certainly  it  may  not  be  said  that  Chenoweth  or  any 
of  his  codefendants  were  ever  m  constructive  possession  of 
the  ground  claimed  by  plaintiffs  under  their  original  location, 
and  not  included  within  the  patents  to  the  Margarita  and 
Interprice  claims.  The  agreement  to  purchase  contained  no 
description  by  metes  and  bounds,  and,  as  one  may  not  be  con- 
structively in  possession  of  property  which  does  not  fall 
within  the  description  of  some  muniment  of  title  held  by  hino^ 
the  case  of  plaintiffs  in  this  regard  must  rest  upon  the  actual 
possession  of  the  ground  in  conflict  by  said  defendants. 
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Regarding  the  evidence  in  its  broadest  aspect,  and  most 
favorably  for  the  plaintiffs,  it  may  appear  as  a  proposition 
of  morals  that  Chenoweth  and  those  of  his  codefendants  who 
were  interested  with  him  in  the  contract  of  purchase  were 
guilty  of  bad  faith  in  failing  to  notify  the  plaintiffs  promptly 
of  their  discovery  of  the  variance  between  the  patent  papers 
and  the  assumed  original  locations  of  the  Margarita  and  Inter- 
price  claims.  It  is  quite  another  thing,  however,  to  say  that  it 
'  was  their  legal  duty  arising  from  the  contractual  relations 
existing  between  the  parties  to  the  contract  of  purchase  so  to 
do.  If,  as  a  matter  of  fact,  such  variance  was  not  due  to  any 
act  of  theirs,  and  they  were  not  in  the  actual  or  constructive 
possession  of  the  land  in  controversy  under  said  contract  of 
purchase,  we  are  aware  of  no  legal  or  equitable  principle 
which  would  make  it  their  duty  to  locate  the  ground  for  the 
benefit  of  the  plaintiffs,  or  otherwise  to  preserve  the  same  for 
the  benefit  of  plaintiffs.  The  circumstances  testified  to  by 
plaintiffs,  as  well  as  by  W.  P.  Chenoweth,  connected  with  the 
execution  of  the  agreement  to  purchase,  fail  to  establish  any 
relation  of  trust  or  confidence  between  W.  F.  Chenoweth  and 
plaintiffs  other  than  that  of  a  mere  vendee.  At  the  time  of 
the  agreement  none  of  the  parties  to  the  same  knew  anything 
of  the  true  location  of  the  Margarita  or  Interprice  claims 
either  as  originally  monumented  or  as  subsequently  patented. 
No  representations  were  made  by  any  of  the  parties  in  rela- 
tion thereto.  Under  the  testimony  no  relief  could  have  been 
had  by  Chenoweth  from  any  obligation  he  may  have  been 
under  by  the  terms  of  the  contract  on  the  ground  of  mistake 
as  to  the  true  location  of  the  Margarita  and  Interprice  claims. 
An  examination  of  the  whole  evidence  has  shown  us  that  the 
findings  are  sufficiently  sustained  in  these  respects,  foid  sup- 
port the  conclusion  of  law  made  by  the  court  that  no  trust  can 
be  impressed  upon  the  property  in  dispute  in  favor  of  plain- 
tiffs. This  result  renders  unnecessary  an  examination  as  to 
the  correctness  of  the  findings  in  other  respects.  The  same 
is  true  of  the  errors  assigned  relating  to  the  admission  of 
certain  evidence,  inasmuch  as  this  evidence  related  to  the 
subject  of  notice  of  the  rights  of  plaintiffs  to  the  present 
holders  of  the  legal  title  to  the  mining  ground  in  question. 
The  personal  judgment  against  W.  F.  Chenoweth  is  not 
sought  to  be  reviewed  in  this  proceeding;  and,  as  an  appeal 
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has  been  taken  by  Chenoweth  and  is  now  pending  from  said 
personal  judgment,  the  general  judgment  will  be  affirmed 
save  and  except  that  part  of  it  pertaining  to  said  personal 
judgment  against  W.  F.  Chenoweth,  which  will  stand,  unless 
reversed  or  modified  upon  his  appeal. 

KENT,  C.  J.,  and  CAMPBELL,  J.,  concur. 

NAYE,  J.,  being  disqualified  in  this  case,  took  no  part  in 
its  consideration  or  determination. 


[CiTil  No.  1032.    Filed  March  27,  1908.] 
[95  Pac.  187.] 

GRAND  CANYON  RAILWAY  COMPANY,  a  Corporation, 
Plaintiff  and  Appellant,  v.  J.  R.  TREAT,  as  Treasurer 
and  Ex  OflScio  Tax  Collector  of  the  County  of  Coconino, 
Territory  of  Arizona,  and  the  COUNTY  OF  COCONINO, 
TERRITORY  OF  ARIZONA,  Defendants  and  Ap- 
pellees. 

1.  Taxatton — ^Exemptions — Statutory   Provisions'— Construction.— 

Section  8,  Act  No.  3,  page  6,  Nineteenth  Legislature,  provides  that 
nothing  contained  in  the  act  shall  be  construed  to  give  to  any  cor- 
poration created  under  it  anj  exemption  from  taxation  created  bj 
any  existing  or  future  exemption  laws  of  the  territory.  Eeld;  that 
the  purport  of  the  act  was  that  a  corporation  created  pursuant 
thereto  should  not  be  deemed  to  acquire  by  reason  of  any  of  the 
terms  of  the  act  an  exemption  from  taxation,  and  further,  that  it 
should  not  be  held  that  property  acquired  by  it  should  be  exempt 
from  taxation  because,  hy  operation  of  an  existing  or  subsequent 
exemption  act,  it  was  exempt  under  its  former  ownership,  or  be- 
cause, by  operation  of  such  exemption  act,  its  former  owner  was 
exempt,  and  it  was  not  intended  to  prevent  future  legislatures  from 
expressly  permitting  a  tax  exemption  to  accompany  the  exempt  prop- 
erty to  a  successor  in  interest,  or  to  be  availed  of  by  the  successor 
of  an  exempt  owner. 

2.  Sams. — The  same  meaning  must  be  given  to  the  saving  clause  of  sec- 

tion 2,  Act  No.  28,  page  66,  Nineteenth  Legislature,  providing  that 
a  purchaser  of  a  railroad  sold  by  virtue  of  a  judgment  or  decree  of 
court  shall  be  vested  with  all  the  property  purchased,  together  with 
all  rights  and  exemptions  appertaining  thereto,  save  and  except  only 
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the  exemption  from  taxation  which  now  exists  or  may  hereafter  be 
given  under  existing  or  future  exemption  laws  of  the  territory  in 
reference  to  inducing  the  building  of  new  roads. 

3.  Same. — Act  No.  68,  page  79,  Twentieth  Legislature  (Act  March  16, 

1899),  provides  that  for  the  purpose  of  inducing  and  encouraging 
the  construction  of  railroads  the  capital  stock,  franchises,  right  of 
way,  superstructures,  and  all  other  property  used  or  necessary  in  the 
construction  and  operation  of  railroads  to  be  conducted  as  common 
carriers,  and  whether  owned  or  operated  by  a  person  or  persons,  asso- 
ciation or  railway  corporation,  their  or  its  successors  or  assigns,  shall 
be  exempt  from  taxation  for  ten  years  from  the  date  of  the  passage 
of  the  act.  Held,  that  such  act  perpetuated  the  exemption  unto  the 
successors  of  the  original  owner  of  a  railroad  constructed  pursuant 
to  the  act. 

4.  Same — "Successor." — ^A  corporation  organized  by  purchasers  at  a 

mortgage  foreclosure  sale  of  a  railroad  constructed  pursuant  to  Act 
No.  68,  page  79,  Twentieth  Legislature,  exempting  such  railroads  and 
their  "successors"  from  taxation,  is  the  successor  of  the  company 
commencing  the  construction  of  the  railroad  within  the  meaning  of 
the  act,  80  as  to  be  entitled  to  the  exemption  provided  for  therein. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Coconino. 
Richard  E.  Sloan,  Judge.    Reversed  and  remanded. 

STATEMENT  OP  PACTS  BY  THE  COURT. 

The  Santa  Fe  and  Grand  Canyon  Railroad  Company,  there- 
tofore duly  incorporated  under  the  laws  of  Arizona  for  the 
purpose  and  with  the  power,  among  others,  of  constructing, 
maintaining  and  operating  a  railroad  from  the  town  of  Will- 
iams in  Coconino  county  to  the  rim  of  the  grand  canyon  of  the 
Colorado  river  in  Arizona,  distant  therefrom  about  seventy 
miles,  for  the  carriage  of  passengers  and  freight  as  a  common 
carrier,  filed  with  the  secretary  of  the  territory,  on  August 
19,  1899,  a  written  statement  designating  the  general  course 
and  terminal  points  of  the  railroad  which  it  proposed  to  con- 
struct. The  entire  line  of  said  railroad  was  located  upon 
the  ground  by  a  survey,  and  the  location  designated  and  fixed 
by  the  survey  stakes  were  duly  adopted  as  the  definite  line 
of  location  of  said  road  by  the  board  of  directors  of  said  com- 
pany on  October  7,  1899.  Thereafter,  and  within  six  months 
after  the  written  statement  above  mentioned  was  filed  with 
the  secretary  of  the  territory,  the  work  of  constructing  said 
road  was  in  good  faith  commenced  on  October  30,  1899,  and 
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a  written  statement  setting  forth  the  date  and  place  of  such 
construction  was  filed  with  the  secretary  of  the  territory. 
Construction  was  diligently  prosecuted  thereafter,  and  before 
October  22,  1900,  the  company  bad  completed  fifty-six  and 
thirty-four  hundredths  miles  of  the  road,  and  on  December 
22, 1900,  filed  with  said  secretary  of  the  territory  a  plat  of  the 
road  which  it  had  thus  constructed.  All  of  these  things, 
except  the  incorporation  of  the  company,  were  done  in  com- 
pliance with  Act  No.  68,  page  79,  of  the  Twentieth  Legisla- 
tive Assembly  of  the  territory  of  Arizona,  approved  March  16, 
1899,  and  entitled  '*An  act  to  induce  and  encourage  the 
construction  of  railroads  within  this  territory."  Thereafter, 
in  a  suit  brought  for  the  foreclosure  of  a  mortgage  securing 
the  corporate  indebtedness  of  the  company,  the  district  court 
of  Coconino  county,  on  June  8,  1901,  issued  a  decree  directing 
a  special  master  to  sell  all  of  the  property,  rights,  franchises 
and  privileges  of  the  said  company,  including  all  exemptions 
from  taxation  owned  or  possessed  by  it,  or  which  it  or  its 
assigns  may  hereafter  acquire,  own,  or  possess  through  or 
nnder  the  charter  of  said  railroad  company.  Under  this  de- 
cree the  special  master,  ^on  July  18, 1901,  sold  all  of  said  prop- 
erty and  other  things  above  mentioned  to  E.  D.  Kenna,  Byron 
L.  Smith,  and  Jameg  H.  Eckels,  which  sale  was,  on  July  20, 
1901,  confirmed,  and  the  property  and  things  sold  were  there- 
upon delivered  into^the  possession  of  the  purchasers.  Said 
purchasers,  thereafter  associating  with  themselves  C.  L. 
Sterry  and  T.  J.  Norton,  organized  the  appellant  corporation, 
the  articles  of  incorporation  of  which  were  filed  with  the  secre- 
tary of  the  territory  on  August  10,  1901.  Appellant  was 
formed  for  the  purpose  and  with  the  power,  among  others, 
to  acquire,  own,  maintain  and  operate  the  railroad  sold  as 
aforesaid,  and  to  complete  the  construction  of  the  same  upon 
the  route  and  right  of  way  of  the  Santa  Fe  and  Grand  Canyon 
Railroad  Company  theretofore  surveyed,  and  to  acquire,  own, 
use  and  enjoy  the  franchises,  rights,  privileges,  immunities 
and  exemptions  acquired,  held,  and  enjoyed  by  that  company. 
About  August  16,  1901,  a  deed  conveying  all  of  the  property, 
rights,  privileges,  franchises,  and  exemptions  sold  to  and 
purchased  by  the  said  B.  D.  Kenna,  Byron  L.  Smith,  and 
cTames  H.  Eckels  at  the  sale  under  foreclosure  above  men- 
tioned to  the  appellant  herein,  theretofore  executed  and  de- 
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livered  hy  the  said  purchasers,  was  placed  of  record  on  page 
508,  in  book  13  of  Deeds,  of  the  public  records  of  Coconino 
county.  Appellant  thereafter  continued  the  construction  of 
said  railroad  upon  the  location  thereof  which  had  been  made 
by  its  predecessor,  and  completed  the  work  on  September 
12,  1901.  Thereafter,  on  November  8,  1901,  the  appellant 
filed  with  the  secretary  of  the  territory  a  map  showing  the 
portion  of  said  road  constructed  during  the  year  ending  Octo- 
ber 22,  1901,  amounting  to  ten  and  seven  hundredths  miles. 
During  the  month  of  September,  1901,  appellant  located  at 
its  northern  terminus  an  area  of  twenty  acres  for  station 
grounds,  and  filed  a  map  thereof  with  the  Secretary  of  the 
Interior,  which  was,  on  August  18,  1905,  duly  approved  by 
said  Secretary.  Appellant  thereafter,  in  order  to  care  for  its 
passengers,  erected  upon  said  station  grounds  hotels  and  ap- 
purtenances, and  has  at  all  times  since  maintain^  on  said 
grounds  hotels,  with  electric  and  power  plant  to  supply  light, 
heat  and  power  for  said  hotels  and  its  depot  and  other  build- 
ings as  situated  on  said  station  grounds,  and  used  by  it  in  its 
business.  In  the  year  1906  the  assessor  of  Coconino  county 
and  the  board  of  equalization  of  the  territory  levied  and  as- 
sessed upon  the  aforesaid  property  of  the  appellant  county 
and*  territorial  taxes  in  the  sum  of  $11,975.63.  Against  this 
assessment  the  Grand  Canyon  Railway  Company  entered  a 
formal  protest  before  the  territorial  board  of  equalization,  in 
which  it  claimed  that  it  was  organized  and  succeeded  to  the 
property  of  the  Santa  Fe  and  Grand  Canyon  Company  under 
the  provisions  of,  and  by  compliance  with,  the  requirements 
of  Act  No.  3,  page  5,  of  the  Session  Laws  of  1897 ;  that  the 
property  taxed  was  entitled  to  exemption  from  taxation  by 
virtue  of  the  terms  of  section  1,  Act  No.  68,  page  79,  of  the 
Session  Laws  of  1899,  whether  in  the  ownership  and  possession 
of  the  Santa  Fe  and  Grand  Canyon  Company,  or  of  it  (the 
Grand  Canyon  Railway  Company),  as  the  successor  of  the 
former  corporation.  Upon  the  refusal  of  the  board  of  equali- 
zation to  vacate  or  set  aside  the  assessment  and  the  listing  of 
the  tax  for  collection  the  iGrand  Canyon  Railway  Company 
brought  this  action  in  the  district  court  to  restrain  the  collec- 
tion of  such  taxes,  on  the  ground  that  such  property  was  ex- 
empt from  taxation,  and  set  forth  in  its  complaint  the  facts 
as  above  stated;  and,  by  amendment  to  said  complaint,  in 
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addition  thereto  pleaded  in  exienso  the  certificate  of  incorpo- 
ration of  the  said  company.  To  the  amended  complaint  the 
trial  court  sustained  a  general  demurrer,  without  leave  to 
amend,  and  entered  judgment  for  the  defendant  in  accordance 
therewith,  from  which  judgment  and  ruling  an  appeal  has 
been  taken  to  this  court.  The  appellant  has  presented  its  as- 
signment of  errors  wherein  it  asserts  that  the  court  erred  in 
sustaining  the  demurrer  to  appellant's  amended  complaint, 
and  that  the  court  erred  in  awarding  judgment  upon  such 
order  in  favor  of  appellees,  for,  upon  the  facts  stated  in  the 
amended  complaint  and  admitted  by  the  general  demurrer 
thereto,  the  property  mentioned  in  the  amended  complaint 
was  and  is  exempt  from  taxation. 

T.  J.  Norton,  Paul  Burks,  and  U.  T.  Clotfelter,  for  Appel- 
lant. 

By  the  act  of  March  16,  1899,  of  the  legislature  of  Arizona, 
the  appellant's  predecessor  acquired  an  exemption  to  which 
the  appellant  became  entitled  by  reason  of  its  purchase  of 
the  properties,  rights,  franchises,  privileges  and  immunities 
of  *'The  Santa  Fe  and  Grand  Canyon  Eailroad  Company," 
the  appellant's  predecessor  in  interest.  Humphry  v.  Pegvss, 
83  U.  S.  (16  Wall.)  244,  21  L.  Ed.  326;  Philadelphia  etc.  B, 
Co.  v.  Marylmid,  51  U.  S.  (10  How.)  376,  393,  13  L.  Ed.  461; 
Chesapeake  etc.  R.  Co.  v.  Virginia,  94  U.  S.  718,  24  L.  Ed. 
310 ;  Southwestern  R.  Co.  v.  Georgia,  92  U.  S.  676,  23  L.  Ed. 
762;  Tennessee  v.  Whitworth,  117  U.  S.  139,  6  Sup.  Ot.  649, 
29  L.  Ed.  833 ;  Buchanan  v.  KnoxviUe  &  0.  R.  Co.,  71  Fed. 
324,  18  C.  C.  A.  122 ;  Bancroft  v.  Wicomico  County  Commrs., 
121  Fed.  878. 

A  thorough  examination  of  the  decisions  of  the  federal 
courts  is  authority  for  the  statement  that  appellant  holds  its 
property  exempt  from  taxation,  unless  there  may  be  some- 
thing to  the  contrary  in  Acts  3  and  28  of  the  Session  Laws 
of  1897,  or  in  Act  68  of  the  Session  Laws  of  1899. 

The  exemption  of  the  property  is  an  appurtenant  of  the 
property  which  follows  it  every whjere.  New  Jersey  v.  Wilson, 
7  Cranch,  164,  3  L.  Ed.  303. 

Whenever  a  general  statute^  and  a  later  special  statute 
exist  relative  to  the  same  subject,  the  latter  must  be  regarded 
SB  an  exception  to  the  former.    In  re  City  Trust  Co.,  121  Fed. 
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706,  708,  58  C.  C.  A.  126 ;  State  v.  Bauth,  61  Minn.  205,  63 
N.  W.  621 ;  In  re  Murray  E%a  Bank,  153  N.  T.  199,  47  N.  E. 
298 ;  Dewey  v.  Manufacturing  Co.,  42  Mich.  399,  4  N.  W.  179. 

Henry  P.  Ashurts,  E.  S.  Clark,  and  Edward  M.  Doe,  for 
Appellees. 

The  mere  use  of  the  word  ''immunities"  in  the  provisions 
of  the  act  mentioned  does  not  show  the  intention  of  the  legisla- 
ture to  include  the  exemption  from  taxation  in  the  property 
conveyed  to  new  corporations  in  view  of  the  expressed  ex- 
emption contained  in  this  statute  in  section  8  of  the  act  of 
February  8,  1897. 

DO  AN,  J. — This  appeal  is  prosecuted  upon  the  theory  that 
section  1  of  Act  of  March  16, 1899,  page  79,  No.  68,  which  pro- 
vides ''that  for  the  purpose  of  inducing  and  encouraging  the 
construction  of  railroads,  other  than  street  and  electric  rail- 
roads, within  this  territory,  the  capital  stock,  franchise,  right 
of  way,  superstructures,  betterments,  telegraph  lines,  and  all 
other  real,  personal  and  mixed  property  used  or  necessary  in 
the  construction  and  operation  of  railroads  to  be  conducted 
as  common  carriers  of  freight  and  passenger,  other  than 
street  and  electric  railroads,  hereafter  constructed  in  accord- 
ance with  the  provisions  of  this  act,  and  whether  owned  or 
operated  by  a  person  or  persons,  association  or  railway  cor- 
poration, his,  their  or  its  successors  or  assigns,  be  and  the  same 
is  hereby  declared  to  be  exempt  from  any  and  all  manner  of 
taxation  for  and  during  the  period  of  ten  years  from  and 
after  the  date  of  the  passage  of  this  act,"  established  a  valid 
exemption  from  taxation  for  the  stock,  franchises,  right  of 
way,  superstructures,  and  all  other  real,  personal  and  mixed 
property  used  or  necessary  in  the  construction  and  operation 
of  railroads  constructed  in  accordance  with  the  provisions  of 
that  act,  whether  owned  and  operated  by  the  original  associa- 
tions or  corporations  that  constructed  said  roads  and  created 
or  established  such  other  property  in  compliance  with  the 
provisions  of  said  act,  or  owned  and  operated  by  the  sue- 
cessors  of  such  associations  or  corporations. 

It  is  contended  by  the  appellees  that  appellant,  having  ac- 
quired the  property  by  virtue  of  the  provisions  of  Act  No. 
3,  page  5,  of  the  Nineteenth  Legislative  Assembly,  is  subject 
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to  the  limitations  of  the  said  act,  and  that  section  8,  page  6, 
thereof,  which  provides,  ''nothing  in  this  act  contained  shall 
be  deemed  or  construed  to  give  to  any  corporation  created 
under  it  any  exemption  from  taxation  created  by  any  existing 
or  future  exemption  laws  of  the  territory  of  Arizona,"  pre- 
vents the  appellant  from  claiming  for  the  property  thus  ac- 
quired any  exemption  from  taxation.  In  determining  the 
question  whether  upon  the  facts  aUeged  in  the  amended  com- 
plaint, and  by  the  general  demurrer  thereto  conceded,  the 
property  upon  which  the  tax  was  levied  was  and  is  exempt 
from  taxation  in  the  hands  of  the  appellant,  as  the  successor 
of  the  original  owner,  we  first  consider  whether  such  exemp- 
tion is  the  grant  of  Act  No.  68,  page  79,  of  the  Twentieth 
Legislature,  or  of  Act  No.  3,  page  5,  of  the  Nineteenth  Legisla- 
ture; second,  if  the  exemption  is  conferred  by  the  grant  of 
Act  No.  68,  page  79,  Laws  1899,  independent  of  Act  No.  3, 
page  5,  Laws  1897,  is  there,  nevertheless,  such  a  limitation 
placed  upon  the  appellant  corporation  by  the  terms  of  either 
its  certificate  of  incorporation  or  the  law  which  authorizes 
its  incorporation  and  its  acquisition  of  this  property  (being 
Act  No.  3,  page  5,  supra)  as  will  prevent  that  corporation 
from  enjoying  the  exemption  or  prevent  the  property  from 
being  exempted  from  taxation  by  reason  of  said  corporation 
being  authorized  by  the  enabling  legislation  contained  in  said 
Act  No.  3,  page  5,  Laws  1897,  to  succeed  to  such  property 
and  to  hold  and  operate  itt  The  language  of  Act  No.  68, 
page  79,  Laws  1899,  clearly  establishes  that  the  exemption 
claimed  is  granted  by  that  act,  and  it  necessarily  follows  that, 
unless  there  is  such  limitation  placed  upon  the  appellant 
corporation,  either  by  its  articles  of  incorporation,  or  by  Act 
No.  3,  page  5,  Laws  1897,  as  to  prevent  its  availing  itself  of 
such  exemption,  the  same  is  still  in  force.  Exemptions  from 
taxation,  so  far  as  we  have  examined  the  cases  cited,  are 
found  to  be  divided  into  two  classes :  Exemptions  of  one  class, 
by  their  terms,  are  personal,  being  such  as  have  been  by  legis- 
lative enactment  granted  either  directly  to  persons  or  corpo- 
rations that  are  named  in  the  acts  thus  granting  them,  or 
granted  to  such  persons  or  corporations  as  may  comply  with 
the  requirements  of  such  legislative  enactment,  and  thus 
bring  themselves  within  the  granting  clause  thereof,  and  by 
80  doing  make  themselves  the  beneficiaries  of  such  granting 
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clause.  Exemptions  of  the  other  class  might  be  called  '' im- 
personal/' and  the  grants  thereof  might  be  termed  ^Uegisla^ 
tion  in  rem/'  and  are  those  cases  in  which  the  exemption  is 
granted  directly  to  the  property  in  question,  and  in  which 
the  granting  clause  generally  provides  that  the  property  of 
the  classes  designated,  when  acquired  or  created,  in.  com- 
pliance with  the  provisions  of  such  enabling  legislation, 
should  be  exempt  from  taxation.  This  latter  class  of  legis- 
lation can  directly  exempt  from  taxation  such  property  while 
owned  or  controlled  by  the  persons  or  corporations  thus  ac- 
quiring it  or  bringing  it  into  existence,  in  which  cases  the 
exemption  will  cease  when  the  property  passes  out  of  the 
ownership  or  control  of  those  thus  acquiring  or  creating  it, 
or  the  legislative  act  may  either  provide  that  such  exemption 
shall  attach  to  the  property  after  passing  from  the  ownership 
and  control  of  those  who  created  it,  in  compliance  with  the 
terms  of  such  beneficial  legislation,  into  that  of  their  suc- 
cessors or  assigns,  or  may  simply  declare  that  such  property 
shall  be  exempt  from  taxation,  without  restricting  the  owner- 
ship or  control,  and  leave  it  to  the  law  to  continue  the  exemp- 
tion after  transfer  of  title  as  an  appurtenant  to  the  property. 
In  regard  to  the  acquisition  by  a  successor  of  an  exemption 
granted  to  a  corporation  personally  (being  the  first  class 
mentioned)  the  United  States  supreme  court  has  said  in  a 
recent  case:  "The  state,  by  virtue  of  the  same  power  which 
created  the  original  contract  of  exemption,  may,  either  by  the 
same  law  or  by  subsequent  laws,  authorize  or  direct  the 
transfer  of  the  exemption  to  a  successor  in  title.  In  that  case 
the  exemption  is  taken,  not  by  reason  of  the  inherent  right  of 
the  original  holder  to  assign  it,  but  by  the  action  of  the  state, 
authorizing  or  directing  its  transfer.  As  in  determining 
whether  a  contract  of  exemption  from  a  governmental  power 
was  granted,  so  in  determining  whether  its  transfer  to  another 
was  authorized  or  directed,  every  doubt  is  resolved  in  favor 
of  the  continuance  of  the  governmental  power,  and  clear  and 
unmistakable  evidence  of  the  intent  to  part  with  it  is  re- 
quired." Rochester  Ry.  Co.  v.  Rochester,  205  U.  §.  236,  27 
Sup.  Ct.  469,  51  L.  Ed.  784.  The  case  at  bar  presents  an  in- 
stance in  which  the  grant  is  not  personal,  but  is  made  direct 
to  the  property.  The  Territory,  in  Act  No.  68,  page  79,  Laws 
1899,  to  induce  the  early  building  and  construction  of  rail- 


March,  1908.]     Grand  Canyon  Ry.  Co.  v.  Treat.  77 

roads,  presumably  for  its  benefit  and  advantage,  provided  that 
the  property,  roadbed,  franchises,  right  of  way,  superstruc- 
tures, improvements,  telegraph  lines  and  all  other  property 
used  in  the  construction  and  operation  of  railroads  as  com- 
mon carriers  of  freight  and  passengers  thereafter  constructed 
in  compliance  with  the  provisions  of  that  act,  should  be  ex- 
empt from  taxation  for  the  period  of  ten  years,  whether  owned 
or  operated  by  a  person,  association,  or  railway  corporation 
or  its  successors  or  assigns.  It  then  required  a  certain  state- 
ment to  be  filed  with  the  secretary  within  six  months  from 
that  date;  construction  to  be  commenced  within  six  months 
thereafter,  and  pursued  under  certain  restrictions  to  comple- 
tion. The  compliance  with  these  requirements  by  the  prede- 
cessor of  the  appellant,  and  the  construction  of  the  road,  and 
the  creation  by  it  of  this  property  in  accordance  with  the 
terms  and  conditions  of  that  act,  constituted  a  contract,  by 
the  terms  of  which  this  property  was  exempt  from  taxation 
for  that  term  of  years,  an-d  the  United  States  supreme  court, 
in  a  case  very  similar  to  this,  has  held,  not  only  that  such  an 
exemption,  when  granted  without  words  of  limitation,  attaches 
to  the  property  as  an  appurtenant  and  goes  to  the  purchaser, 
but  that  the  sovereign  power  itself  could  not  abrogate  such  a 
contract  after  its  acceptance  by  a  grantee  by  complying  with 
the  terms  of  the  act.  This  was  a  case  where  the  Delaware 
Indians  prior  to  1758  had  claims  upon  large  tracts  of  land 
in  New  Jersey.  On  the  9th  of  August,  1758,  the  representa- 
tives of  the  Indians  proposed  to  the  commissioner  of  the  gov- 
ernment that  the  government  should  purchase  a  tract  of  land 
on  which  they  might  reside,  in  consideration  of  which  they 
would  release  their  claim  to  all  other  lands  in  New  Jersey. 
In  acceptance  of  this  proposition  the  legislature  of  New 
Jersey,  on  the  12th  of  August,  1758,  passed  an  act  that, 
among  other  provisions,  authorized  the  purchase  of  lands  for 
the  Indians,  restrained  them  from  granting  leases  or  making 
sales  thereof,  and  enacted  ''that  the  lands  to  be  purchased 
for  the  Indians  aforesaid  shall  not  hereafter  be  subject  to  any 
tax."  Under  this  act  lands  were  purchased  and  conveyed  to 
the  trusteees  of  the  Indians  for  their  use.  The  Indians  con- 
tinued in  possession  of  the  lands  thus  conveyed  to  them  until 
1801,  when  the  legislature  of  New  Jersey  authorized  a  sale  of 
fheir  lands  in  that  state.    This  act  contains  no  expression  in 
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any  manner  respecting  the  privilege  of  exemption  from  taxa- 
tion which  was  annexed  to  those  lands  by  the  act  under  which 
they  were  purchased  and  settled  on  by  the  Indians,  nor  does 
the  deed  conveying  the  said  land  to  the  purchaser  thereof. 
In  1803  the  land  was  sold  under  the  last-recited  act  to  George 
Painter  and  others.  In  October,  1804,  the  legislature  passed 
an.  act  repealing  that  section  of  the  act  of  August,  1758,  which 
exempted  the  lands  therein  mentioned  from  taxes.  The  lands 
were  then  assessed  and  taxes  demanded.  The  grantees  of  the 
land  proceeded  in  the  courts  of  New  Jersey  to  test  the  validity 
of  the  repealing  act,  and  from  an  adverse  decision  of  the 
highest  courts  of  the  state  the  case  was  carried  to  the  supreme 
court  of  the  United*  States,  which  court,  speaking  through 
Chief  Justice  Marshall,  said:  ^'The  question,  then,  is  nar- 
rowed to  the  inquiry  whether  in  the  case  stated  a  contract 
existed,  and  whether  that  contract  is  violated  by  the  act  of 
1804.  Every  requisite  to  the  formation  of  a  contract  is  found 
in  the  proceedings  between  the  then  colony  of  New  Jersey 
and  the  Indians.  The  subject  was  a  purchase  on  the  part  of 
the  government  of  extensive  claims  of  the  Indians,  the  ex- 
tinguishment of  which  would  quiet  the  title  to  a  large  portion 
of  the  province.  .  .  .  The  consideration  agreed  upon  ...  is 
a  tract  of  land  with  the  privileges  of  exemption  from  taxa- 
tion. .  .  .  The  privilege,  though  for  the  benefit  of  the  In- 
dians, is  annexed  by  the  terms  which  create  it  to  the  land 
itself,  not  to  their  persons.  It  is  for  their  advantage  that 
it  should  be  annexed  to  the  land,  because,  in  the  event  of  a 
sale,  on  which  alone  the  question  could  be  material,  the  value 
would  be  enhanced  by  it.  The  land  has  been  sold  with  the 
assent  of  the  state,  with  all  its  privileges  and  immunities. 
The  purchaser  succeeds,  with  the  assent  of  the  state,  to  all 
the  rights  of  the  Indians.  He  stands,  with  respect  to  this 
land,  in  their  place,  and  claims  the  benefit  of  their  contract. 
This  contract  is  certainly  impaired  by  a  law  which  would 
annul  this  essential  part  of  it.  It  is  therefore  considered  by 
the  court  that  the  said  judgment  be  reversed  and  annulled, 
and  that  the  case  be  remanded  to  the  said  court  of  errors  that 
judgment  may  be  rendered  therein  annulling  the  assessment 
in  the  proceedings  mentioned,  so  far  as  the  same  may  respect 
the  land  in  the  said  proceedings  also  mentioned.*'  State  of 
New  Jersey  v.  WUson,  7  Cranch,  164,  3  L.  Ed.  303.    This 
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case  is  approved  in  Oiven  v.  Wright,  117  U.  S.  648,  655,  6 
Sup.  Ct.  907,  910,  29  L.  Ed.  1021,  wherein  the  supreme  court 
said:  '^We  do  not  feel  disposed  to  question  the  decision  in 
New  Jersey  v.  Wilson.  It  has  been  referred  to  and  relied 
on  in  so  many  cases  from  the  day  of  its  rendition  down  to  the 
present  time  that  it  would  cause  a  shock  to  our  constitu- 
tional jurisprudence  to  disturb  it  now.'*  Both  of  these  cases 
are  again  cited  by  the  United  States  supreme  court  in  Jetton 
et  al,  V.  University,  208  U.  S.  489,  28  Sup.  Ct.  375,  52  L.  Ed. 
584.  In  New  Jersey  v.  Wilson  and  Oiven  v.  Wright,  neither 
the  law  authorizing  the  sale  nor  the  deeds  conveying  the  land 
said  anything  about  exemption  from  taxes,  while  in  the  case 
at  bar  such  exemption  is  specially  named  in  the  decree  of  the 
court  ordering  the  sale  and  in  the  deed  of  conveyance,  and  the 
law  under  which  the  sale  was  made  authorizes  the  acquisition 
under  such  sale  of  "the  property  sold,  together  with  .  .  .  any 
franchises,  rights,  privileges,  and  immunities  of  said  corpora- 
tion" whose  property  is  thus  sold.  "The  words  'rights,  privi- 
leges, and  immunities'  when  used  in  a  statute  of  the  kind 
under  consideration,  are  certainly  full  and  ample  for  the  pur- 
pose of  granting  an  exemption  from  taxation."  Phoenix  F. 
'  &  M.  Ins.  Co.  V.  Tennessee,  161  XJ.  S.  174,  16  Sup.  Ct  471,  40 
L.  Ed.  660.  It  will  be  noticed  that  the  language  of  section  1, 
Act  No.  68,  page  79,  which  created  the  original  contract  of 
exemption  in  this  case,  has  authorized  and  directed,  not  the 
transfer,  but  the  continuation  of  exemption  to  the  property 
while  in  the  ownership  and  possession  of  a  successor  in  title  in 
plain  and  direct  language,  by  saying  that  such  property, 
"whether  owned  or  operated  by  a  person  or  persons,  associa- 
tion or  railway  corporation,  his,  their  or  its  successors  or  as- 
signs, is  hereby  declared  to  be  exempt  from  any  and  all 
manner  of  taxation,"  and  has  thereby  fully  met  the  qualify- 
ing expression  contained  in  the  latter  part  of  the  rule  cited 
above  for  the  transfer  of  exemptions  personal  to  the  grantee 
corporation,  which  states  that  "such  transfer  requires  clear 
and  unmistakable  evidence  of  the  intent  to  grant  it." 

This  leaves  for  consideration  only  the  question  whether 
there  is  such  limitation  placed  upon  the  appellant  by  its  cer- 
tificate of  incorporation,  or  by  the  terms  of  Act  No.  3,  page  5, 
Laws  1897,  under  which  it  was  incorporated,  as  would  de- 
prive it  of  the  power  of  claiming  or  enjoying  this  exemption. 
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It  is  claimed  by  the  appellees  that  ''no  corporation  can  receive 
by  transfer  from  another  an  exemption  which  is  inconsistent 
with  its  own  charter  or  the  laws  of  the  state  then  applicable, 
even  though  under  legislative  authority  the  exemption  is 
transferred  by  words  which  clearly  include  it.*'  We  omit 
citations,  as  this  is  conceded  to  be  the  settled  rule.  The  cer- 
tificate of  incorporation  of  the  appellant,  which  constitutes  its 
charter,  provides  for  the  formation  of  the  corporation  for 
these,  among  other,  purposes:  *'To  acquire,  own,  and  operate 
the  aforesaid  railroad ;  to  acquire,  own,  use,  and  enjoy  the  rail- 
road and  appurtenances,  franchises,  rights,  privileges,  im- 
munities, and  exemptions,  and  all  other  properties  acquired 
by  such  purchasers  at  said  sale  as  heretofore  recited."  We 
find  nothing  elsewhere  in  the  charter  inconsistent  with  these 
provisions.  We  find  nothing  in  the  general  laws  of  the  terri- 
toiy  inconsistent  with  the  enjoyment  by  the  appellant  of  this 
exemption,  and  nothing  is  cited  by  counsel,  except  Act  No.  3, 
page  5,  Laws  1897,  aforesaid.  Upon  examining  Act  No.  3, 
page  5,  of  the  Nineteenth  Legislature,  under  the  provisions  of 
which  the  appellant  was  incorporated,  we  find  that  section  6 
provides:  **Such  new  corporation  shall  tiiereupon  be  vested 
with,  and  shall  be  entitled  to  exercise  and)  enjoy  all  the  rights, 
privileges,  franchises,  immunities  and  powers  which  belong 
to  or  could  be  exercised  by  the  corporation  whose  property,  or 
part  of  whose  property  was  acquired  by  such  purchasers,  as 
aforesaid,  and  may  acquire,  own,  operate  and  enjoy  all  or  any 
part  of  the  property  and  works  of  such  corporation  in  the 
Territory  of  Arizona,  or  elsewhere,  and  may  conduct  its  busi- 
ness generally  under  and  in  the  manner  provided  in  the  char- 
ter of  such  last-mentioned  corporation,  or  under  the  laws 
relating  thereto,  with  such  variations  in  manner  or  form  of 
organization  as  such  purchasers  and  their  associates  may  deem 
necessary  and  set  forth  in  such  certificate."  This  language 
expressly  vests  such  corporation  with,  and  entitles  it  to  exer- 
cise and  enjoy,  all  the  rights,  privileges,  franchises,  immuni- 
ties and  powers  which  belonged  to  or  could  be  exercised  by 
the  corporation  whose  property  was  acquired  by  the  pur- 
chasers who  afterward  formed  such  corporation,  and  as  the 
corporation,  whose  property  was,  in  this  instance,  thus  ac- 
quired, enjoyed  among  its  privileges  and  immunities  an 
exemption  from  taxation  for  the  property  in  question,   it 
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would  logically  follow  that  by  this  section  of  the  act  the  ap- 
pellant corporation  was  vested  with  and  entitled  to  ^oy  the 
same  immunities,  which  would  include  the  exemption  of  this 
property  from  taxation,  if  the  exemption  had  been  granted  as 
a  personal  immunity  to  the  corporation,  but,  as  in  this 
instance,  the  exemption  was  granted  directly  to  the  property 
instead  of  the  corporation,  and  by  the  terms  of  the  granting 
clause  the  property  was  directly  exempted  from  taxation,, 
whether  in  the  ownership  and  control  of  the  former  corpora- 
tion, or  of  its  successors  or  assigns,  the  language  above  quoted 
a  fortiori  expressly  empowers  the  present  corporation  to  hold 
the  property  in  question  exempt  from  taxation.  It  appears 
that,  if  the  language  vesting  in  a  new  corporation  contem- 
plated by  Act  No.  3,  page  5,  Laws  1897,  the  rights,  powers, 
privileges,  franchises,  and  immunities  considered  necessary 
and  appropriate  for  its  existence  and  operation  had  stopped 
here,  section  8  would  have  had  no  place  in  the  act,  and  would 
not  have  appeared.  But  after  thus  vesting  the  new  corpora- 
tion with  the  rights,  privileges,  franchises,  immunities,  and 
powers  belonging  to  and  exercised  by  the  former  corporation 
the  act  proceeded,  in  section  7,  to  further  endow  such  corpora- 
tion, in  the  following  language:  **Sec.  7.  That  such  corpora- 
tion shall  be  entitled  to  possess  any  and  all  rights,  privileges, 
franchises,  immunities  and  powers  which  are  now  given,  or 
which  may  be  hereafter  given  to  any  railroad  company  organ- 
ized under  the  general  laws  of  this  territory."  It  will  be  seen 
that  the  language  of  section  7  thus  goes  beyond  the  investiture 
of  the  new  corporation  with  the  rights,  powers,  privileges,  and 
immunities  of  the  old  corporation  to  which  it  was  the  succes- 
sor, and  declares  that  such  new  corporation  shall,  in  addition 
thereto,  be  entitled  to  possess  and  enjoy  *'any  and  all  rights, 
privileges,  franchises,  immunities  and  powers  which  are  now 
given,  or  may  be  hereafter  given  to  any  railroad  company 
organized  under  the  general  laws  of  this  territory."  The 
very  broad  and  comprehensive  grant  thus  expressed  necessi- 
tates the  limitation  contained  in  section  8,  without  which  it 
would  have  been  possible  for  a  corporation  organized  under 
the  provisions  of  this  act,  not  only  to  claim,  assume,  and  exer- 
cise all  the  rights,  privileges,  powers,  and  immunities  of  its 
predecessor,  but  a  corporation  organized'  under  this  act  that 
might  acquire  the  property  of  a  former  corporation  that  would 
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otherwise  be  subject  to  taxation  in  their  hands,  could,  under 
the  broader  grant  in  section  7,  claim  an  exemption  from  taxa- 
tion, if  any  other  railroad  corporation  organized  under  the 
general*  laws  of  the  territory  might  have  and  be  enjoying 
exemption  from  taxation  under  any  of  the  exemption  laws 
then  in  existence,  or  that  might  thereafter  be  enacted.  The 
logical  interpretation  of  the  limitation  contained  in  section  8 
would  read  it  as  saying  practically  that  **such  new  corpora- 
tion shall,  under  the  provisions  of  section  6,  be  vested  with  all 
the  rights,  privileges,  powers,  and  immunities  enjoyed  by  its 
predecessor  without  any  limit  to  the  same,  except  that  they 
shall  have  been  enjoyed  by  such  predecessor,  and  shall  like- 
wise be  vested  with  all  additional  rights,  privileges,  franchises, 
immunities,  and  powers  that  are  now  given  or  may  be  here- 
after given  to  any  railroad  company  organized  under  the  gen- 
eral laws  of  this  territory,  and  which  may  not  have  been 
possessed  and  enjoyed  by  the  predecessor  of  such  new  corpora- 
tion, save  and  except  that  such  new  corporation,  having  pur- 
chased property  the  exemption  of  which  from  taxation  after 
change  of  ownership  was  not  otherwise  provided  for,  cannot, 
by  virtue  of  such  grant  of  powers,  privileges,  and  immunities, 
claim  any  immunity  from  taxation  for  the  sole  reason  that 
some  other  railroad  company  organized  under  the  laws  of  this 
territory  may  have  and  be  enjoying  such  exemption,  because 
in  the  latter  instance  such  exemption  from  taxation,  if  en- 
joyed by  such  new  corporation,  must  necessarily  be  thus 
enjoyed  solely  by  reason  of  its  having  been  given  by  the  provi- 
sions of  section  7  of  this  act. ' ' 

Counsel  have  referred  at  length  to  the  grants  and  limita- 
tions of  Act  No.  2,  page  4,  and  Act  No.  28,  page  65,  of  the 
Nineteenth  Legislature,  but  have  at  last  agreed  that  these  acts 
are  not  applicable  in  this  case.  Act  No.  2,  page  4,  as  amended 
by  Act  No.  28,  page  65,  Laws  1897,  empowers  territorial  or 
federal  corporations  to  acquire  railroads  sold  under  decree  of 
court  by  direct  purchase  at  foreclosure  sale,  and  Act  No.  3, 
page  5,  Laws  1897,  authorizes  such  purchase  by  private  per- 
sons, and  the  subsequent  incorporation  of  such  persons  and 
their  associates  as  a  domestic  corporation  under  the  laws  of 
this  territory,  which  was  the  mode  of  procedure  by  the  appel- 
lant. It  is  not  necessary  to  notice  the  very  interesting  dis- 
cussion that  ha'i  been  presented  in  the  briefs  as  to  the  power 


March,  1908.]     Oband  Canyon  Ry.  Co.  v.  Treat.  83 

of  the  corporation  to  assign  or  transfer  the  exemption  to  its 
successor,  because  that  theory  is  applicable  in  the  case  of  the 
other  class  of  exemptions,  termed  above  **  personal  exemp- 
tions." This  being  a  direct  grant  of  exemption  to  the  prop- 
erty, and  designated  in  plain  and  concise  terms  to  run  with 
the  property  when  owned  and  controlled  by  the  successors  and 
assigns  of  the  creator  thereof,  as  well  as  when  owned  and  con- 
trolled by  such  original  owner,  gives  that  question  no  place 
in  this  discussion. 

The  language  of  Act  No.  68,  page  79,  Laws  1899,  clearly 
granting  the  exemption  from  taxation  to  the  property  when 
owned  by  the  successor  of  the  original  corporation,  and  there 
appearing  nothing  in  the  charter  of  the  appellant,  or  the  law 
under  which  it  was  incorporated  and  authorized  to  acquire 
this  property,  to  deprive  it  of  the  benefit  of  such  exemption, 
but  both  such  charter  and  law  empowering  in  express  terms 
the  appellant  to  receive  and  enjoy  the  benefit  of  such  exemp- 
tion, the  district  court  erred  in  sustaining  the  demurrer  to  the 
complaint,  and  in  rendering  judgment  upon  such  order  against 
the  plaintiff. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case 
remanded,  with  instructions  to  the  district  court  to  overrule 
the  demurrer  to  the  complaint,  and  take  such  further  proceed- 
ings as  are  not  inconsistent  with  this  opinion. 

NAVE,  J. — r  concur  substantially  in  the  foregoing  opinion. 
To  my  conception  the  purport  of  section  8,  Act  No.  3,  page 
6,  Laws  1897,  is  that  a  corporation  created  pursuant  to  that 
act  should  not  be  deemed  to  acquire,  by  reason  of  any  of  its 
terms,  an  exemption  from  taxation,  and,  further,  that  it 
should  not  be  held  that  property  acquired  by  it  should  be 
exempt  from  taxation  merely  because,  by  operation  of  an 
existing  or  subsequent  exemption  act,  it  was  exempt  under 
its  former  ownership,  or  because,  by  operation  of  such  exemp- 
tion act,  its  former  owner  was  exempt.  I  take  it  that  Act  No. 
3,  page  5,  Laws  1897,  was  not  intended  (it  could  not  be  opera- 
tive if  it  were  intended)  to  prevent  future  legislatures  from 
expressly  permitting  a  tax  exemption  to  accompany  the  ex- 
empt property  to  a  successor  in  interest,  or  to  be  availed  of 
by  the  successor  to  an  exempt  owner.  By  unequivocal  terms 
the  exemption  from  taxation  created  by  Act  No.  68,  page  79, 
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Laws  1899,  is  perpetuated  during  the  period  of  exemption 
unto  the  successors  of  the  original  owner.  There  can  be  no 
question  that  the  appellant  is  the  successor  of  the  Santa  Fe 
and  Grand  Canyon  Railroad  Company,  despite  the  fact  that  it 
has  acquired  its  property  by  the  intermediate  course  of  judi- 
cial foreclosure  sale  to  natural  persons  who  subsequently 
organized  it.  7.  dk  O.  N.  By.  Co.  v.  Smith  Co.,  65  Tex.  25.  I 
do  not  feel  clear  that  Act  No.  28,  page  65,  Laws  1897,  referred 
to  in  the  concluding  portion  of  the  opinion,  is  without  bear- 
ing upon  Act  No.  3,  page  5,  Laws  1897 ;  but,  in  my  judgment, 
the  saving  clause  concluding  section  2,  Act  No.  28,  page  66, 
Laws  1897,  has  the  same  purport  as  section  8,  Act  No.  3,  page 
6,  Laws  1897. 

CAMPBELL,  J.,  concurs. 

KENT,  C.  J. — I  concur  in  the  result.  T  concur  in  the  views 
expressed  by  Mr.  Justice  NAVE.  I  do  not  understand  them 
to  be  at  variance  with  the  views  expressed  by  Mr.  Justice 
DOAN  on  the  same  points.  I  concur  also  substantially  in  the 
views  expressed  by  Mr.  Justice  DOAN ;  but  I  am  not  fully  in 
accord  with  some  distinctions  made  by  him  in  his  opinion,  or 
his  reasons  for  such  distinctions.  On  these  points  it  is  not 
desirable  to  elaborate  the  reason  for  my  nonassent 


[Civil  No.  1036.    Filed  March  27,  1908.] 
[95  Pac.  192.] 

WESTERN  ARIZONA  RAILWAY  COMPANY,  a  Corpora- 
tion.  Plaintiff  and  Appellant,  v.  POSTER  S.  DENNIS, 
as  Treasurer  and  Ex  Officio  Tax  Collector  of  the  County 
of  Mohave,  Territory  of  Arizona,  and  the  COUNTY  OP 
MOHAVE,  TERRITORY  OP  ARIZONA,  Defendants 
and  Appellees. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
j'^'Urth  Judicial  District,  in  and  for  the  County  of  Mohave. 
I'i'thard  E.  Sloan,  Judge.    Reversed  with  directions. 

The  facts  are  stated  in  the  opinion.        ^ 
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T.  J.  Norton,  U.  T.  Clotfelter,  E.  W.  Camp,  and  Paul 
Burke,  for  Appellant. 

Fred  W.  Morrison,  District  Attorney,  and  E.  S.  Clark,  At- 
torney Qeneral,  for  Appellees. 

DOAN,  J. — The  appeal  in  this  case  presents  the  same  ques- 
tions that  we  have  determined  in  the  case  of  the  Grand 
Canyon  Railway  Company,  a  Corporation,  Appellant,  v.  /.  B. 
Treat,  as  Treasurer  and  Ex  Officio  Tax  Collector  of  the  County 
of  Coconino,  Territory  of  Arizona,  and  the  County  of  Coco- 
nino, Territory  of  Arizona,  a  Municipal  Corporation,  Appel- 
lees, ante,  p.  69,  95  Pac.  187,  and  upon  the  authority  of  that 
case  the  judgment  of  the  lower  court  in  this  case  is  reversed^ 
with  directions  to  the  district  court  to  overrule  the  demurrer 
to  the  complaint. 

KBiNT,  C.  J.,  and  CAMPBELL  and  NAVE,  JJ.,  concur. 


[Civil  No.  1037.    Pilecl  March  27,  1908.] 
[95  Pac.  105.] 

W.  C.  GREENE  and  the  GREENE  CATTLE  COMPANY, 
a  Corporation,  Defendants  and  Appellants,  v.  PRANK 
H.  HEREFORD,  PlaintiflP  andi  Appellee. 

1.  Appeal — ^Bxview — ^iNTERLocirroBY  Orders — Judgment  on  Plead- 
IMO. — The  denial  of  a  motion  for  judgment  on  the  pleadings,  in  the 
absenee  of  error  assigned  in  the  ruling  or  appeal  taken  therefrom, 
cannot  be  eonsidered  on  appeal  from  the  final  judgment  rendered. 

2.  Sams — ^Review — Harmless  Error — ^Pleading — Cross-oomplaint — 
MonoN  TO  Strike. — ^Where  plaintiff,  in  an  action  to  recover  com- 
pensation for  services  as  attorney,  moved  to  strike  a  cross-complaint, 
and  also  demurred  thereto,  and  the  court  sustained  the  motion  to 
strike,  and  overruled  the  demurrer  on  account  of  the  cross-complaint 
having  been  stricken  out,  it  is  immaterial  to  the  defendant  that  the 
wrong  form  of  disposing  of  the  cross-complaint  was  used. 

8.  Setoff  and  Counterclaim — ^Subjects  of  Counterclaim — Claims 
Arising  Out  of  Same  Transaction. — Under  the  slatute  authorizing 
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eonnterdaims  founded  on  a  cause  of  action  arising  out  of,  or  in- 
cident to,  or  connected  with,  plaintiff's  cause  of  action,  defendant, 
in  an  action  to  recover  compensation  for  services  as  an  attomej  for 
the  bujing  up  of  scrip  lands,  maj  not  set  up  as  a  counterclaim  a 
cause  of  action  arising  from  the  failure  of  plaintiff  to  deed  other 
lands  bought  with  money  of  defendant,  and  which  on  demand  plain- 
tiff had  refused  to  deed. 

4.  Depositions — ^Failure  of  Witness   to   Appe-vr — ^Tntereogatories 

Taken  as  Confessed — Effect  on  Subsequent  Testimony. — ^Re- 
vised Statutes,  1901,  sections  2516,  2517,  authorize  a  notary  to  compel 
the  attendance  of  witnesses  to  answer  interrogatories  on  the  taking 
of  depositions;  and  when  these  provisions  have  been  complied  with 
by  the  notary,  and  a  witness  fails  to  appear,  the  interrogatories  may, 
under  section  2531,  be  taken  as  confessed.  Held,  that  the  testimony 
of  one  who  failed  to  appear  before  the  notary  was  not  inadmiasible 
at  the  subsequent  trial,  on  the  ground  that  no  evidence  inconsistent 
with  the  interrogatories  taken  as  confessed  was  admissible,  where 
the  notary  did  not  comply  with  sections  2516,  2517,  since  in  such 
case  the  penalty  provided  by  section  2531  waa  not  incurred. 

5.  Attorney  and  Client — Right  to  Compensation — ^NEGnasNCK. — ^In 
an  action  to  recover  compensation  for  services  as  an  attorney,  de- 
fended on  the  ground  of  his  negligence  or  want  of  due  diligence  in 
purchasing  scrip  land  at  the  lowest  price  possible,  testimony  of  one 
witness  that  at  one  time  the  value  of  scrip  did  not  exceed  $2.50  per 
acre,  which  testimony  was  qualified  by  the  witness  stating  that  he 
gave  it  only  from  hearsay,  is  not  sufficient  to  show  negligence  or 
want  of  diligence  of  the  attorney,  though  he  paid  $4.85  per  acre  for 
the  land  purchased. 

6.  Trial — Instructions — Appucabiuty  to  Evidbnce. — ^A  requested 
instruction,  not  applicable  to  the  evidence,  is  properly  refused. 

7.  Same — Instructions  Already  Given. — The  refusal  of  an  instruc- 
tion substantially  oovered  by  one  given  is  not  error,  as  the  court  is 
not  obliged  to  repeat  instructions  once  given,  or  to  place  substan- 
tially the  same  idea  before  the  jury  in  several  different  instructions, 
differing  but  slightly  in  their  phraseology. 

8.  Same — Invading  Province  of  Jury. — ^An  instruction,  in  an  action 

for  compensation  by  an  attorney,  that  if  the  jury  find  from  the  evi- 
dence that  by  the  terms  of  the  contract  of  employment  plaintiff  was 
to  give  his  entire  time  and  attention  to  the  service  of  defendant, 
the  evidence  is  insufficient  to  warrant  the  jury  in  finding  that  such 
provision  of  the  contract  was  waived  by  defendant,  is  erroneous,  since 
the  very  duty  of  the  jury  is  to  determine,  where  there  is  any  evi- 
dence, whether  such  evidence  is  sufficient  or  insufficient  to  warrant 
the  jury  in  finding  the  fact  in  support  of  which  such  evidence  was 
offered. 

9.  Appeal — Review — Examination  op  Witness. — ^Where  an  objection 

is  sustained  to  the  question  put  to  a  wituessi  but  the  witness  an- 
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Bwers,  and  the  answer  is  neither  withdrawn  nor  stricken  ont,  and  re- 
mains in  the  record,  an  asngpument  of  error  to  such  ruling  is  idle. 

10.  Depositions  —  Intebbooatobies  —  Responsiveness  oi*  Answer. — 

Where  an  interrogatory  calls  upon  deponent  to  state  conversations 
which  he  had  with  a  person,  and  asks  him  to  state  when  and  where 
each  of  such  conversations  took  place,  and  who  was  present,  and  all 
that  was  said,  the  answer  is  properly  stricken  out,  where  the  witness 
did  not  attempt  to  give  the  conversations,  but  only  stated  that  he 
told  the  person  certain  things,  and  where  a  large  portion  of  the  an- 
swer is  incompetent,  because  it  is  testimony  concerning  the  contents 
of  written  documents  and  witness'  conclusions  as  to  the  effect 
thereof. 

11.  Appeal — ^Assionhent  of  Ebsobs — ^Neoessftt. — ^Exclusion  of  a  depo- 

sition at  the  trial,  not  assigned  as  error,  cannot  be  considered  on  ap- 
peal. 

12.  Depositions — Adiossibilitt  m  Evidence. — Where  a  deposition  is 
excluded  at  a  trial,  a  request  to  permit  the  reading  of  an  answer  to 
an  interrogatory  in  such  deposition  is  properly  denied. 

13.  Evidence — Documents — ^Best  Evidence. — A  general  manager  of  a 
corporation  may  not  testify  as  to  what  the  nature  of  his  duties  are, 
where  the  by-laws  of  the  corporation  prescribe  such  duties,  since  the 
by-laws  are  the  best  evidence. 

14.  Witnesses — ^Examination — ^Leading  Questions. — A  question  to  a 
witness,  "Did  Mr.  H.  deny  that  he  had  agreed  to  give  Mr.  G.'b  busi- 
ness his  entire  attention  f"  is  leading  and  objectionable. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion. 

Eugene  S.  Ives,  S.  L.  Pattee,  and  S.  V.  McClure,  for  Ap- 
pellants, j 

It  was  error  to  strike  from  the  amended  answer  the  matters 
set  up  in  the  cross-complaint.  The  only  motion  to  strike  out 
311  entire  pleading  contemplated  by  our  statutes  is  the  strik- 
ing out  of  an  answer  as  sham  or  an  answer  or  demurrer  as 
frivolous.  Nothing  in  these  statutes  contemplates  the  sum- 
mary  striking  out  of  a  counterclaim,  for  the  reason  that  the 
matters  pleaded  in  it  are  not  proper  subject  of  a  counterclaim. 
This  objection  can  only  be  raised  by  demurrer  under  the  pro- 
visions of  paragraph  1354.  Fettretch  v.  McKay,  11  Abb.  Pr., 
N.  S.  (N.  Y.),  453  J  Collins  v.  Suau,  7  Bob.  (N.  Y.)  94. 
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Paragraph  1364  of  the  Revised  Statutes  of  1901  prescribes 
what  may  be  pleaded  as  a  counterclaim,  and  provides  in  effect 
that  the  claim  sued  upon  and  the  counterclaim  interposed 
must  be  of  the  same  general  character. 

It  is  immaterial  what  the  defendant  calls  his  pleading, 
whether  he  designates  it  as  a  counterclaim  or  cross-complaint. 
It  is  the  facts  set  up  in  the  pleading  which  make  it  a  counter- 
claim, and  its  character  will  be  determined  by  the  court  from 
the  facts  so  pleaded  and  not  from  the  designation  given  it  by 
the  pleader.    Dunham  v.  Travis,  25  Utah,  65,  69  Pac.  468. 

By  failing  to  appear  and  answer  interrogatories  at  the  time 
fixed  for  his  deposition,  the  plaintiff  confessed  the  interroga- 
tories which  would  have  been  propounded,  and. evidence  con- 
trary to  the  interrogatories  so  taken  as  confessed  should  not 
have  been  received. 

Paragraph  2531  provides:.  "If  the  party  interrogated  re- 
fuses to  answer  the  ofScer  executing  the  commission  shall 
certify  such  refusal,  and  any  interrogatory  which  the  party 
refuses  to  answer,  or  which  he  answers  evasively,  shall  be  taken 
as  confessed.'' 

The  effect  of  taking  the  interrogatories  as  confessed  and  the 
inadmissibility  of  evidence  in  contradiction  is  clearly  set  forth 
in  Ovlf,  Colo.  &  8.  F.  B.  R.  Co.  v.  Nelson,  5  Tex.  Civ.  App. 
387,  24  S.  W.  558,  in  which  it  was  held  that  it  was  error  to 
refuse  to  take  certain  interrogatories  as  confessed,  and  error 
to  permit  the  plaintiff  to  testify  contrary  to  the  interrogatories 
so  taken  as  confessed. 

The  contract  between  the  plaintiff  and  defendants  under 
the  pleadings  and  evidence  was  not,  as  a  matter  of  law,  a  con- 
tract of  employment  for  an  indefinite  time.  It  was  either  a 
contract  for  one  year  only,  or  its  character  was  a  question  for 
the  jury  to  determine.  26  Cyc.  973,  974;  Oreer  v.  Arlington 
Mills  Co.,  1  Penne.  (Del.)  581,  43  Atl.  609;  Adams  v.  Fitz- 
Patrick,  125  N.  Y.  124,  26  N.  E.  143 ;  Martin  v.  New  York  Life 
Ins.  Co.,  148  N.  Y.  117,  42  N.  E.  416. 

The  invariable  rule,  however,  in  all  jurisdictions  is  that  any 
presumption  as  to  the  period  of  the  contract  is  to  be  controlled 
by  evidence  indicating  the  intention  of  the  parties  at  the  time 
such  contract  was  made.  Kelly  v.  Carthage  Wheel  Co.,  62 
Ohio  St  598,  57  N.  E.  984;  Kellogg  v.  Citizens'  Ins.  Co.,  94 
Wis.  554,  69  N.  W.  362;  AcUms  v.  Fitzpatrick,  supra. 
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Under  the  evidence  the  court  should  have  instructed  the 
jury  that  whatever  may  have  been  the  contract  made  on  April 
26,  1901,  the  implied  contracts  for  service  during  succeeding 
years  provided  that  the  plaintiff  should  render  his  entire  ser- 
vice to  the  defendants. 

The  court  erred  in  refusing  to  instruct  the  jury  as  re- 
quested, that  the  burden  of  proof  to  establish  a  waiver  was 
upon  the  plaintiff. 

It  will  not  be  disputed  that  as  a  matter  of  law  the  burden 
of  proof  to  establish  a  waiver  is  upon  the  party  who  asserts 
it,  and  it  is  assumed  that  the  court  refused  the  request  be- 
cause of  the  following  portion  of  it:  **The  proof  of  such 
waiver  must  be  made  by  dear  and  satisfactory  evidence.'* 

''A  waiver  of  an  existing  right,  to  be  effectual,  must  be  made 
intentionally,  and  when  there  is  no  express  agreement  to  sur- 
render a  right,  the  mere  actions  of  a  person,  to  have  that  effect, 
must  be  such  as  to  evince  clearly  an  intention  in  the  minds  of 
th-e  actor  to  make  the  surrender."  Balfour  v.  Parkinson,  84 
Fed.  855,  at  p.  861 ;  Linwood  Park  Co.  v.  Vandtisen,  63  Ohio 
St.  183,  58  N.  B.  576,  at  p.  580;  American  Freehold  Land  Mtg. 
Co.  V.  Pace,  23  Tex.  Civ.  App.  222,  56  S.  W.  377. 

S.  E.  Hazzard,  and  Frank  H.  Hereford,  for  Appellee. 

The  judgment  should  be  affimted  for  the  reason  that  plain- 
tiff's complaint  was  founded  upon  an  account,  both  complaint 
and  account  being  verified,  and  defendants'  answer  not  being 
verified.    Eev.  Stats.  1901,  pp.  440,  441,  par.  1358,  subd.  11. 

The  failure  of  the  appellants  to  verify  their  answer  admits 
''the  allegations  of  the  complaint  in  regard  to  such  matter." 
Daggs  v.  Phoenix  Nat.  Bank,  5  Ariz.  409,  53  Pac.  201 ;  Daggs 
V.  Phoenix  Nat.  Bank,  177  U.  S.  549,  20  Sup.  Ct.  732,  44  L. 
Ed.  882. 

Our  statutes  expressly  provide  what  pleadings  shall  be  per- 
mitted on  the  part  of  the  plaintiff  and  defendant,  and  they 
do  not  contemplate  or  permit  the  filing  of  a  cross-complaint. 
If  the  matter  set  up  in  the  cross-complaint  is  proper  matter, 
correctly  pleaded,  to  establish  a  counterclaim,  then  the  mis- 
nomer cuts  no  figure. 

"A  counterclaim  to  be  available  to  a  party  must  afford  to 
him  protection  in  some  way  against  the  plaintiff's  demand 
for  judgment,  either  in  whole  or  in  part.    It  must  therefore 
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consist  of  a  setoff  or  claim  by  way  of  recoupment  or  be  in 
some  way  connected  with  the  subject  of  the  action  stated  in 
the  complaint.  It  must  present  an  answer  to  the  plaintiff's 
demand  for  relief;  must  show  that  he  is  not  entitled  accord- 
ing to  law  or  under  the  application  of  just  principles  of  equity 
to  judgment  in  his  favor  as  or  to  the  extent  claimed  in  the 
complaint.  It  must  therefore  contain  not  only  the  substance 
of  what  is  necessary  to  sustain  an  action  in  favor  of  the  de- 
fendant against  the  plaintiff,  but  it  must  also  operate  in  some 
way  to  defeat  in  whole  or  in  part  the  plaintiff's  right  of  re- 
covery in  the  action.  An  answer  which  does  not  meet  these 
requirements  is  insufficient,  whether  regarded  as  a  defense  or 
counterclaim."  Mattoon  v.  Baker,  2A  How.  Pr.  (N.  Y.)  329; 
y enable  v.  Dutch,  37  Kan.  515,  1  Am.  St.  Rep.  260,  15  Pac. 
520;  Dove  v.  Hay  den,  5  Or.  502.  "Ordy  such  causes  of  ac- 
tion may  be  joined  as  are  capable  of  the  same  character  of 
relief."    Rev.  Stats.,  p.  428,  par.  1291. 

The  right  to  take  the  deposition  of  an  adverse  party  is  statu- 
tory and  it  can  only  be  taken  in  strict  compliance  with  the 
provisions  of  the  law.  The  statutes  relating  to  the  taking  of 
the  deposition  of  the  adverse  party  expressly  state  that  ''A 
commission  to  take  the  answers  of  the  party  to  the  interroga^ 
tories  filed  shall  be  issued  by  the  clerk  or  justice  and  be  exe- 
cuted or  returned  by  any  authorized  officer,  as  in  other  cases." 
Rev.  Stats.,  par.  2529,  p.  673.  And  there  is  no  provision  of 
our  statutes  under  which  the  deposition  of  the  adverse  party 
can  be  taken  except  upon  a  commission  issued  by  the  clerk 
or  justice,  and  after  notice  and  interrogatories  filed. 

But  if  there  had  been  no  other  objection  on  the  part  of  ap- 
pellee Hereford  to  giving  his  deposition,  the  fact  that  at  the 
time  Josie  B.  Henderson,  before  whom  the  deposition  was  to 
be  taken,  in  accordance  with  the  notice,  was  the  stenographer 
of,  in  the  employ  and  under  the  control  o£  Hon.  Eugene  S. 
Ives,  attorney  for  appellants,  was  sufficient  to  disqualify  her 
from  acting  as  commissioner,  or  notary  public,  and  sufficient 
to  justify  appellee  Hereford  in  refusing  to  give  his  deposition 
bof ore  her.  Blum  v.  Jones,  86  Tex.  495,  25  S.  W.  694 ;  Rice 
V.  ^yard,  93  Tex.  537,  56  S.  W.  747 ;  Testard  v.  Butler,  20  Tex. 
Civ.  106,  48  S.  W.  753 ;  Floyd  v.  Rice,  28  Tex.  342 ;  9  Am.  & 
Eng,  Ency.  of  Law,  p.  305.    And  see    Tillinghast  v.  Walton, 
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5  Ga.  335 ;  Olanton  v.  Origgs,  5  Ga.  424 ;  Singer  Mfg,  Co.  v. 
McAUister,  22  Neb.  359,  35  N.  W.  181. 

The  court  gave  several  instructions  on  waiver,  which  were 
properly  given  and  cover  any  instruction  upon  the  subject 
asked  for  and  refused  by  defendants. 

DOAN,  J.— On  April  26,  1906,  Frank  H.  Hereford  was  an 
attorney  at  law,  practicing  in  the  courts  of  the  territory  of 
Arizona  with  one  Seth  E.  Hazzard,  under  the  firm  name  of 
Hereford  &  Hazzard.  At  that  time  W.  C.  Greene  was  the 
president  of  the  Greene  Cattle  Company,  and  in  behalf  of 
himself  and  the  Greene  Cattle  Company  he  entered  into  a 
contract  with  Hereford.  No  one,  other  than  Greene  and  Here- 
ford, was  present  at  the  time  the  contract  was  made,  which 
was  oral,  with  the  exception  that  at  its  conclusion  Greene 
wrote  and  gave  to  Hereford  a  memorandum  showing  what 
ranches  he  wanted  scrip  laid  upon,  and  dictated,  and  signed 
as  president,  a  letter  to  F.  B.  Mosen,  secretary  of  the  Greene 
Cattle  Company,  setting  forth  the  general  scope  of  Hereford's 
duties  under  the  contract,  which  work,  so  outlined,  Hereford 
afterward  attended  to,  and  the  compensation  for  which,  under 
said  contract  is  the  subject  matter  of  this  action.  Hereford 
and  Greene  differ  as  to  the  nature  of  the  contract.  Hereford 
alleges  that  Greene  and  the  Greene  Cattle  Company  employed 
him  at  a  salary  of  $5,000  per  year,  to  be  paid  by  the  defend- 
ants and  each  thereof  to  the  plaintiff,  to  act  as  general  coun- 
sel and  attorney  at  law  of  the  Greene  Cattle  Company,  and 
the  special  counsel  of  the  defendant  Greene,  in  matters  and 
proceedings  in  the  United  States  Land  OfiSce,  and  for  similar 
matters  affecting  the  property  owned  or  used  by  the  said 
Greene  Cattle  Company.  Greene  alleges  that  Hereford  agreed 
to  devote  his  entire  time  exclusively  to  the  service  of  Greene 
and  the  Greene  Cattle  Company.  Hereford  denies  that  he 
agreed  to  devote  his  entire  time  to  the  service  of  the  defend- 
ants, or  either  of  them,  but  admits  that  he  did  agree  to  give 
Greene's  business  his  first  attention.  It  is  conceded  that 
Hereford  devoted  a  large  portion  of  his  time  to  the  service  of 
other  clients  than  the  defendants.  Hereford  in  his  reply 
alleged  that,  if  the  contract  of  employment  did  provide  that 
he  should  give  his  entire  services  exclusively  to  the  defendants, 
such  provision  was  waived  by  the  defendants,  and  sets  up  facts 
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which  he  claims  constituted  such  waiver.  The  appellants  con- 
tend th^t  the  facts  alleged  in  the  reply  are  not  sufficient  to 
constitute  a  waiver.  The  evidence  establishes  that  Hereford 
received,  between  the  twenty-sixth  day  of  April,  1901,  and  the 
sixth  day  of  August,  1903,  from  the  defendants,  the  sum  of 
$32,081.75,  and  that  these  moneys  were  advanced  to  Hereford 
by  Greene  for  compensation,  and.  partly  for  funds  with  which 
to  purchase  scrip  to  be  located  by  Hereford,  and  partly  to  re- 
imburse him  for  moneys  expended  under  the  contract.  At- 
tached to  the  complaint  is  a  statement  of  an  account  rendered 
by  Hereford  to  the  defendants,  the  correctness  of  all  of  the 
items  of  which  is  conceded  by  the  defendants,  except  those 
made  in  the  purchase  of  scrip.  Hereford  credits  himself  with 
$21,764.69  for  the  purchase  of  4,474  acres  of  scrip,  or  an  aver- 
age of  $4.85  for  each  acre  of  scrip  so  purchased.  The  defend- 
ants allege  that  the  reasonable  value  of  such  scrip  at  the  time 
the  purchases  were  made  was  $2.75  per  acre.  This  Hereford 
denies. 

The  defendants  filed  as  a  part  of  their  first  aukended  answer 
a  cross-complaint,  in  which  they  allege  that  they  advanced  to 
the  plaintiff  between  the  twenty-sixth  day  of  April,  1901,  and 
the  fifteenth  day  of  October,  1903,  about  $32,000  in  compensa- 
tion for  his  services  under  the  contract,  and  to  be  used  and 
expended  by  him  in  the  purchase  of  scrip  on  behalf  of  the 
defendant  Greene;  that  the  plaintiff  purchased  a  large  amount 
of  scrip,  and  located  the  same  upon  divers  tracts  of  land, 
aggregating  many  hundreds  of  acres,  some  being  located  in  the 
name  of  the  plaintiff,  and  some  in  the  name  of  other  persons, 
and  that  in  purchasing  scrip  and  locating  lands  therewith  the 
plaintiff  expended  certain  moneys  so  advanced  to  him;  that 
the  plaintiff  had  refused  to  convey  or  cause  to  be  conveyed 
these  lands  to  the  defendants,  or  either  of  them;,  though  often 
requested  so  to  do.  Defendants  asked  for  judgment  that  the 
plaintiff  be  required  to  convey  or  cause  to  be  conveyed  to  the 
defendants  all  lands  so  acquired  with  moneys  advanced  by  the 
defendants,  the  record  title  whereof  is  in  the  name  of  the 
plaintiff,  or  any  other  persons  other  than  the  defendants. 
Upon  motion  of  the  plaintiff  the  court  struck  out  this  cross- 
complaint,  to  which  the  defendants  excepted.  The  defendants 
also  allege  that  in  or  about  the  summer  of  1903  Greene  termin- 


March,  1908.]  Obeene  t;.  Hsbefobd.  93 

ated  the  contract  of  employment,  which  is  denied  by  the  plain- 
tiflf. 

The  case  was  tried  to  a  jury,  which  brought  in  a  verdict  tot 
the  amount  demanded  in  the  complaint,  being  the  sum  of 
$15,000,  for  three  years'  salary,  from  April  26,  1903,  to  April 
26, 1906,  and  $268  and  some  cents,  conceded  to  be  due  to  Here- 
ford, for  petty  expenses.  There  was  no  dispute  as  to  the 
amount  of  the  items.  Judgment  was  rendered  on  the  verdict, 
and,  on  the  denial  of  separate  motions  by  the  defendants  for 
a  new  trial,  an  appeal  was  taken  from  the  judgment  and  order 
of  the  court.  The  counsel  for  the  appellee  calls  our  attention 
to  the  record,  which  discloses  that  on  the  trial  of  the  case  the 
appellee  had  moved  for  a  judgment  on  the  pleadings,  which 
motion  was  denied,  and  asked  a  review  of  such  ruling  by  this 
court.  As  there  has  been  no  appeal  taken  or  error  assigned 
by  the  appellee,  based  upon  this  ruling,  we  may  not  con- 
sider it. 

The  questions  presented  upon  this  appeal  are,  with  the  ex- 
ception of  the  order  striking  out  the  defendants'  cross-com-' 
plaint,  confined  to  the  rulings  of  the  court  upon  the  admission 
and  exclusion  of  testimony,  and  to  the  correctness  of  the 
court's  instructions  to  the  jury,  and  the  refusal  of  instructions 
requested  by  the  defendants.  It  is  alleged  by  the  appellants 
that  the  court  erred  in  striking  from  the  amended  answer  the 
cioss-complaint  contained  therein  on  motion  of  plaintiff.  The 
first  argument  of  the  appellants  is  directed  to  the  manner  in 
which  this  cross-complaint  was  stricken  out.  It  is  urged  that, 
if  objectionable,  it  was  not  subject  to  a  motion  to  strike,  but 
should  have  been  reached  by  a  demurrer.  We  do  not  think 
this  feature  of  the  case  entitled  to  much  consideration,  for  the 
reason  that  the  record  shows  that  the  plaintiff  presented  a 
motion  to  strike,  and  also  demurred  upon  the  same  grounds, 
to  the  cross-complaint.  The  court  sustained  the  motion  to 
strike,  and  then  overruled  the  demurrer,  on  account  of  the 
cross-complaint  having  been  stricken  out.  If  the  remedy 
could  only  be  reached  as  a  matter  of  form  by  demurrer,  rather 
than  by  motion,  the  error  of  the  court  in  the  manner  of  its 
disposal  was  technical,  rather  than  prejudicial  to  the  defend- 
ants. Unless  the  exclusion  of  the  cross-complaint  was  rever- 
sible error,  it  was  immaterial  to  the  defendants  whether  it  was 
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disposed  of  by  a  motion  or  demurrer,  in  a  case  where  both 
were  urged  against  it. 

The  motion  was  based  on  the  grounds  ''that  the  matters 
contained  in  said  cross-complaint  are  not  a  proper  subject  of 
counterclaim  in  this  action,  and  that  said  cross-complaint  is 
irrelevant";  and  the  demurrer  was  based  upon  the  ground 
that  the  cross-complaint  did  not  ''state  facts  sufficient  to  con- 
stitute a  defense  or  counterclaim  in  this  action,"  and  that  "the 
matters  stated  .  .  .  are  not  a  proper  subject  of  counterclaim 
in  this  action."  Our  statute  provides  "that  a  pleading  in  aU 
civil  suits  in  courts  of  record  shall  be  by  complaint  and  an- 
swer." "The  plaintiff  may  demur  to  the  answer,  or  to  any 
defense  or  counterclaim  therein  contained,  upon  the  ground 
that  the  same  does  not  state  facts  sufficient  to  constitute  a  de- 
fense or  counterclaim,  and  to  a  counterclaim  on  the  ground 
that  the  matters  ^stated  are  not  a  proper  subject  of  counter- 
claim in  the  action."  "Sham,  irrelevant  or  frivolous  answers 
and  frivolous  demurrers  may  be  stricken  out  ...  on  motion. 
..."  "If  irrelevant  or  redundant  matter  is  inserted  in  a 
pleading,  it  may  be  stricken  out  on  motion."  "If  the  suit  be 
founded  upon  a  certain  demand,  the  defendant  shall  not  be 
permitted  to  set  off  unliquidated  or  uncertain  damages 
founded  on  a  tort,  or  breach  of  covenant  on  the  part  of  the 
plaintiff."  "Nothing  in  the  preceding  section  shall  be  so  con- 
strued as  to  prohibit  the  defendant  from  pleading  in  setoff 
any  counterclaim  founded  on  a  cause  of  action  arising  out  of, 
or  incident  to,  or  connected  with  the  plaintiff's  cause  of  ac- 
tion." It  is  conceded  by  the  defendants  that  their  right,  if 
any,  is  conferred  under  this  last  quoted  provision.  We  need, 
therefore,  only  examine  the  pleading  to  ascertain  if  it  contains 
a  counterclaim  founded  on  the  cause  of  action  arising  out  of, 
or  incident  to,  or  connected  with  the  plaintiff's  cause  of  action, 
such  as  can  be  pleaded  in  setoff  against  such  cause  of  action. 
If  it  cannot  be  so  pleaded,  it  would  be  subject  to  be  stricken 
out  on  motion  as  irrelevant  under  the  provisions  cited  for 
striking.  After  a  careful  examination  of  the  pleadings  in 
question,  we  are  satisfied  that  the  subject  matter  thereof  does 
not  state  a  counterclaim  that  could  be  offered  in  setoff  against 
the  plaintiff's  cause  of  action,  and  the  fact  that  it  does  state 
facts  sufficient  to  constitute  a  caiise  of  action  that  might  be 
maintained  as  an  independent  action  does  not  authorize  its 
introduction  in  the  pleadings  in  this  case,  and  the  action  of  the 
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court  in  striking  it  as  irrelevant  did  not  constitute  reversible 
error. 

It  is  alleged  (2)  that  the  court  erred  in  admitting  the  testi- 
mony of  the  plaintiff y  over  the  objection  of  the  defendants,  for 
the  reason  that  the  defendants  summoned  the  plaintiff  as  a 
witness  to  give  his  deposition,  and  the  plaintiff  refused  to  ap- 
pear and  answer  interrogatories  on  that  occasion,  and  for  that 
reason,  by  virtue  of  paragraph  2531  of  our  statute,  such  inter- 
rogatories were  taken  as  confessed,  and  no  evidence  inconsist- 
ent with  the  answers  taken  as  confessed  was  admissible.  It 
will  be  observed  that  paragraphs  2516,  2517,  and  2518,  Re- 
vised Statutes  of  1901,  provide  for  the  notary  compelling  the 
attendance  of  witnesses  and  propounding  to  them  the  interrog- 
atories, and  2531  provides  a  penalty  for  the  refusal  to  answer 
when  the  provisions  of  paragraphs  2516  and  2517  have  been 
complied  with;  but  in  this  instance  the  provisions  of  para- 
graphs 2516  and  2517  were  not  complied  with  by  the  notary, 
and  for  that  reason  the  penalty  was  not  incurred,  and  the 
court's  ruling  was  not  error. 

The  third  assignment  of  error  is  not  sustained  by  the  record. 
The  court  instructed  the  jury  that  there  was  no  evidence  to 
support  the  allegation  of  negligence,  or  want  of  due  diligence, 
and  the  only  evidence  cited  by  the  appellant  is  the  testimony 
of  one  witness  that  at  one  time  the  value  of  scrip  was  not  to 
exceed  $2.50  per  acre,  and  that  testimony  was  qualified  by  the 
witness  stating  that  he  gave  it  only  from  hearsay.  There  is 
nothing  in  this  testimony,  even  if  competent  and  true,  to  estab- 
lish negligence  or  want  of  diligence,  because,  while  that  might 
have  been  the  value  at  one  time  in  one  part  of  the  United 
States,  a  careful  man,  in  the  exercise  of  due  diligence,  might 
pay  $4.85  for  scrip  in  some  other  locality  and  at  other  times, 
when  scrip  was  purchased  by  the  plaintiff. 

The  fourth  assignment  of  error — directed  to  the  court's  in- 
struction relative  to  the  evidence  of  waiver  by  the  defendants, 
or  either  of  them,  of  the  agreement  of  exclusive  service,  if  such 
was  made,  and  based  upon  two  propositions:  ''(1)  That  the 
plaintiff  did  not  properly  allege  facts  sufficient  to  constitute 
waiver;  and  (2)  that  there  is  no  evidence  of  waiver  by  either 
of  the  defendants" — ^is  not  sustained  by  the  record.  Suffi- 
cient allegations  of  facts  to  constitute  a  waiver  are  found  in 
paragraph  10  et  seq.  of  plaintiff's  reply,  and  the  record  dis- 
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closes  evidence,  oral  and  documentary,  sufficient  to  go  to  a 
jury  tending  to  show  waiver  by  each  of  the  defendants. 

The  instruction  of  the  court  that  is  called  in  question  by  tiie 
fifth  assignment  of  error  is  a  correct  declaration  of  the  law  on 
that  subject. 

The  sixth  assignment  is  not  tenable,  for  the  reason  that 
there  is  no  evidence  in  the  record  of  acquiescence  in  the  de- 
mand of  the  defendant  for  the  devotion  of  plaintiflf  *s  exclusive 
time,  or  any  expression  of  intent  on  the  part  of  the  plaintiff 
to  devote  his  entire  time  to  the  business  of  the  defendants,  and, 
therefore,  there  being  no  evidence  on  which  to  base  the  instruc- 
tion, the  refusal  was  not  error. 

The  defendants  were  not  entitled  to  the  instruction  referred 
to  in  the  seventh  assignment  of  error,  for  the  reason  that  there 
was  no  evidence  that  the  defendants  at  all  times  insisted  that 
the  plaintiff  should  devote  his  entire  time  to  their  services; 
but,  if  it  were  error  to  refuse  such  instruction,  the  refusal 
would  not  avail  the  defendants,  because  the  instruction  was 
afterward  substantially  given. 

This  same  statement  can  be  made  relative  to  the  instructions 
the  ref usa,l  of  which  have  been  assigned  as  error  in  assignments 
Nos.  8,  9,  and  10.  The  court  is  not  obliged  to  repeat  instruc- 
tions once  given,  or  to  place  substantially  the  same  idea  be- 
fore the  jury  in  several  different  instructions,  differing  but 
slightly  in  their  phraseology. 

The  court  correctly  refused  to  give  the  instruction  referred 
to  in  the  eleventh  assignment  of  error:  "The  jury  are  in- 
structed that,  if  they  find  from  the  evidence  that  by  the  terms 
of  contract  of  employment  between  the  plaintiff  and  defend- 
ants the  plaintiff  was  to  give  his  entire  time  and  attention  to 
the  services  of  the  defendants,  the  evidence  is  insufficient  to 
warrant  the  jury  in  finding  that  such  provision  of  the  contract 
was  waived  by  the  defendants.*'  The  very  duty  of  the  jury 
is  to  determine,  where  there  is  any  evidence,  whether  such  evi- 
dence is  sufficient  or  insufficient  to  warrant  the  jury  in  find- 
ing the  fact  in  support  of  which  such  evidence  was  offered. 

The  court  correctly  sustained  the  objections  to  the  questions 
cited  in  assignments  12  and  13,  for  the  reason  that  in  both  in- 
stances the  questions  were  based  upon  unwarranted  assump- 
tions. 

The  objection  to  the  question  ''What  did  he  teU  yout'*  cited 
in  assignment  14,  was  properly  sustained.    It  was  immaterial 
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what  Greene  may  have  told  him  about  a  transaction  after  its 
completion.  The  record  does  not  indicate  that  the  answer 
wonld  have  been  material  to  any  issue  in  the  case. 

The  fifteenth  assignment  of  error  is  idle,  for  the  reason  that, 
although  the  court  sustained  the  objection  to  the  question,  the 
witness  nevertheless  answered  the  question  after  the  objection 
was  sustained,  and  the  answer  was  neither  withdrawn  nor 
stricken  out  on  motion,  but  remains  in  the  record. 

And  likewise  the  error,  if  any,  alleged  in  aasigzmient  16,  in 
sustaining  an  objection  to  the  question,  because  the  substance 
of  that  conversation,  which  would  constitute  the  answer  to  this 
question,  is  given  elsewhere. 

The  rulings  of  the  court  sustaining  the  objections  referred 
to  in  assignments  17  and  18  were  correct,  as  the  answer  in  each 
ease  was  immaterial,  the  paper  in  regard  to  which  the  ques- 
tions were  asked  having  been  read  and  placed  in  evidence. 

The  appellant  alleges  (19)  that  ''the  court  erred  in  strik- 
ing out  the  answer  to  interrogatory  9  of  the  deposition  of 
W.  C.  Greene.''  The  interrogatory  called  for  conversations 
had  with  Hereford,  and  deponent  was  asked  to  state  when  and 
where  each  of  said  conversations  took  place,  and  who  was  pres- 
ent, and  all  that  was  said  at  such  conversations.  The  motion 
to  exclude  was  based  on  the  ground  that  the  witness,  asked 
for  a  conversation,  did  not  attempt  to  give  it,  but  only  said 
that  he  told  Mr.  Hereford  certain  things,  and,  further,  that  a 
large  portion  of  the  answer  is  incompetent,  because  it  is  testi- 
mony concerning  the  contents  of  a  written  document  or  docu- 
ments, and  the  conclusion  of  the  witness  concerning  the  effect 
of  those  documents.  The  answer  was  properly  excluded  on 
the  grounds  given. 

It  is  alleged  (20)  that  the  court  erred  in  striking  out  the 
answer  in  the  deposition  of  Greene  to  the  eleventh  interroga- 
tory/ There  were  two  depositions  of  Greene's  presented,  one 
taken  at  El  Paso,  prior  to  the  first  trial,  and  the  other  at 
Nogales,  just  before  the  second  trial  The  second  deposition 
was  objected  to,  and  the  objection  sustained,  and  it  was  ex- 
cluded from  evidence.  The  ruling  of  the  court  excluding  said 
second  deposition  has  not  been  assigned  as  error ;  hence  is  not 
before  us.  The  entire  deposition  having  been  excluded,  there 
was  no  error  in  this  ruling. 
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The  rulings  of  the  court  on  which  the  twentieth  and  twenty- 
first  assignments  are  based  were  in  reference  to  the  answer  to 
interrogatory  No.  11  in  the  second  deposition  (the  one  that 
had  been  excluded).  The  request  to  read  the  answer  to  this 
interrogatory  was  properly  denied.  No  request  was  made  at 
this  time  to  read  the  answer  to  interrogatory  No.  11  (the  same 
interrogatory)  of  the  deposition  that  was  in  evidence. 

The  appellant  alleges  (22)  that  *'the  court  erred  in  admit- 
ting, over  the  objection  of  the  defendants,  and  each  of  them, 
the  following:  Plaintiff's  Exhibits  7A,  llA,  14A,  15A,  25A, 
26A,  27A,  28A,  2^A,  30A,  31A,  32A,  33A,  34A,  36A,  and  39A, 
for  the  reason  that  they  were  immaterial,  were  not  proper  re- 
buttal and  did  not  tend  to  establish  waiver  and  for  the  reason 
that  the  plaintiff  was  barred  from  introducing  them  by  reason 
of  having  refused  to  produce  them  when  summoned  to  give  his 
deposition."  The  exhibits  ijef erred  to  tended  to  show  waiver, 
and  more  than  half  of  them  tended  to  rebut  the  statement  of 
Greene  **that  neither  himself  nor  the  Greene  Cattle  Company 
at  any  time  authorized  anyone  to  employ  the  services  of  the 
plaintiff  for  either  himself  or  the  Greene  Cattle  Company,  or 
authorized  anyone  to  employ  the  services  of  the  plaintiff  to  be 
rendered  subsequent  to  the  month  of  July,  1904."  The  refer- 
ence to  the  failure  of  the  plaintiff  to  produce  them  when 
summoned  to  give  his  deposition  was  disposed  of  in  our  con- 
sideration of  the  second  assignment  of  error. 

It  is  alleged  (23)  that  **the  court  erred  in  sustaining  the 
plaintiff's  objections  to  the  following  questions:  *Q.  Mr. 
Mosen,  what  was  the  nature  of  the  duties  you  exercised  as  gen- 
eral manager?  Q.  What  duties  did  you  fulfill  as  general 
manager?  Q.  Did  Mr.  Hereford  deny  that  he  had  agreed  to 
give  Mr.  Greene's  business  his  entire  attention?'  "  The  an- 
swer to  the  first  question  was  objected  to  on  the  ground  that 
it  was  not  the  best  evidence ,  the  articles  and  by-laws  in  writ- 
ing constituting  the  best  evidence.  The  record  showing  that 
the  by-laws  specified  the  duties  of  the  general  manager,  the 
objection  was  properly  sustained.  The  answer  to  the  second 
question  was  properly  excluded  as  immaterial.  The  last  ques- 
tion was  properly  objected  to  as  a  leading  question,  addressed 
by  counsel  to  his  own  witness. 

The  judgment  of  the  lower  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN,  J.,  oonoar.  | 

( 


Mar.  *08.]     National  Cash  Register  Co.  v.  Bradbury.    99 


[Civil  No.  1049.    Filed  March  27,  1908.] 
[95  Pac.  180.] 

NATIONAL  CASH  REGISTER  COMPANY,  a  Corporation, 
PlaintiflE  and  AppeUant,  v.  J.  C.  BRADBURY,  Defend- 
ant and  Appellee. 

1.  Becording — Unacknowlbdoed  Conditional  Sale — ^When  Entitled 
TO  Record—Rev.  Stats.  Abiz.  1901,  pars.  735,  737,  748,  749,  753, 
1135,  2702,  3284,  Construed. — Under  paragraphs  735,  737,  supra, 
providing  that  no  instrument  affecting  real  estate  shall  be  of  anj 
Talidity  against  Innocent  purchasers,  unloss  recorded,  and  that  such 
instrument  shaU  not  be  deemed  lawfully  recorded  unless  it  has  been 
previously  acknowledged;  paragraphs,  748,  749,  753,  supra,  provid- 
ing: "The  following  instruments  of  writing,  which  have  been 
acknowledged  according  to  law,  are  authorized  to  be  recorded,  viz., 
all  deeds,  mortgages,  conveyances,  deeds  of  trust,  bonds  for  title, 
covenants,  defeasances  or  other  instruments  of  writing  concerning 
any  lands  and  tenements,  or  goods  and  chattels,  or  movable  prop- 
erty of  any  description"— and  that  sales  and  other  conveyances  what- 
ever of  any  lands,  and  all  deeds  of  trust  and  mortgages  whatsoever, 
shall  be  void  as  to  creditors  unless  acknowledged  and  filed  with  the 
recorder,  but  that  the  recording  of  such  instruments  duly  acknowl- 
edged shall  be  notice  of  their  existence;  paragraph  3284,  supra, 
requiring  instruments  intended  to  operate  as  mortgages  or  liens 
upon  personalty  to  be  recorded  in  order  to  be  operative  against 
third  persons  where  there  is  not  an  immediate  and  continued  change 
of  possession,  but  not  requiring , them  to  be  acknowledged;  para- 
graph 2702,  supra,  providing  that  no  contract  for  the  conditional 
sale  of  personal  property  shall  be  valid  as  against  anyone  except 
the  parties,  and  those  having  notice  thereof,  unless  it  is  filed 
and  recorded  as  chattel  mortgages  are  filed  and  recorded;  and  para- 
graph 1134,  supra,  providing  that  the  recorder  "must  upon  the 
payment  of  his  fees,  record  separately  .  .  .  (13)  such  other  writ- 
ings as  are  by  law  required  or  permitted  to  be  recorded,"  it  was 
the  county  recorder's  duty  to  file  and  record,  on  payment  of  his  fees, 
an  agreement  for  the  conditional  sale  of  personal  property,  al- 
though it  had  not  been  acknowledged,  as  such  unacknowledged 
documents  are  not  excluded  from  record  by  paragraphs  735,  737, 
748,  749  and  753,  supra. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Reversed  and  remanded. 

The  facts  are  stated  in  the  opinion. 
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Narris  &  Ross,  for  Appellant. 

The  sections  of  our  Revised  Statutes  which  are  required  to 
be  considered  are  sections  748,  749,  753,  2702  and  3284  to  3290, 
inclusive.  With  the  exception  of  section  2702  the  sections 
mentioned  were  borrowed  by  us  from  Texas. 

Conditional  sale  contracts  are  governed  by  section  2702,  Re- 
vised Statutes  of  1901,  which  makes  them  void  except  as  be- 
tween the  parties,  '^  unless  such  contract  of  sale  or  lease,  as 
the  case  may  be,  is  in  imting,  sviscribed  by  the  parties  thereto, 
and  the  same,  or  a  copy  thereof  filed  and  recorded  in  the  office 
of  the  county  recorder  where  said  property  is  situated,  or  some 
part  thereof  in  the  same  manner  as  chattel  mortgages  are  by 
law  required  to  be  filed  and  recorded.*' 

In  Wisconsin  a  conditional  sale  contract  subscribed  by  the 
parties,  but  unacknowledged,  was  held  entitled  to  record  under 
this  statute  before  we  adopted  it.  W.  W.  KimbaU  Co.  t. 
MeUon,  80  Wis.  133,  48  N.  W.  1100;  Kellogg  v.  CosteUo,  93 
Wis.  232,  67  N.  W.  24;  Tufts  v.  Brace,  103  Wis.  341,  79  N.  W. 
414.  In  view  of  the  foregoing  we  submit  that  there  is  nothing 
in  section  2702  of  our  statutes  requiring  a  conditional  sale  con- 
tract to  be  acknowledged. 

Our  conditional  sale  statute  to  which  we  should  ordinarily 
look  to  determine  the  essentials  of  a  conditional  sale  of  per- 
sonal property  does  not  require  that  such  a  contract  be 
acknowledged,  but  only  requires  that  it  be  in  writing  sub- 
scribed by  the  parties  thereto. 

Robt.  B.  Morrison,  and  E.  S.  Clark,  for  Appellee. 

The  sole  question  to  be  decided  in  this  case  is,  Must  a  condi- 
tional sale  contract  be  acknowledged  to  entitle  the  same  to  fil- 
ing and  recording  in  the  county  recorder's  office! 

EJBNT,  C.  J.— The  appellant  sold  to  one  P.  G.  Armitage  a 
certain  cash  register  manufactured  by  it  under  an  agreement^ 
by  the  terms  of  which  delivery  of  the  article  was  to  be  made 
to  Armitage,  but  the  title  thereto  was  not  to  pass  until  the 
purchase  price  was  paid  by  him  in  full.  The  agreement  was 
duly  signed  by  the  parties,  and  thereafter  the  appellant  ten- 
dered the  instrument  to  the  county  recorder,  the  appellee,  for 
record,  together  with  the  fee  prescribed  by  law  for  '^  filing 
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and  entering  a  minute  of  chattel  mortgages  deposited  in  his 
office.'*  The  recorder  declined  to  receive  or  file  for  record  the 
instrument,  on  the  ground  that  the  agreement  was  ''not  in 
proper  form  for  record,  as  the  signatures  are  not  acknowl- 
edged.** The  appellant  filed  its  petition  in  the  district  court, 
praying  that  a  writ  of  mandatmis  issue  to  the  appellee,  com- 
manding him  to  accept  the  instrument  for  filing  and  record 
in  the  same  manner  as  chattel  mortgages  are  by  law  required 
to  be  filed  and  recorded  upon  tendering  the  proper  fee  there- 
for. The  appellee  demurred  to  the  petition  on  the  ground 
that  the  instrument  described  therein  and  tendered  for  filing 
and  recording  was  not  acknowledgedv  and  was  therefore  not 
entitled  to  either  filing  or  recording  in  the  county  recorder's 
office.  The  matter  came  before  the  trial  court  the  day  before 
fhe  beginning  of  this  term,  and  was  passed  upon  pro  forma 
in  order  that  a  determination  might  be  had  by  us  without 
delay.  The  trial  court  sustained  the  demurrer,  and  denied 
the  application  for  the  writ,  and  the  matter  is  before  this 
court  on  appeal  from  such  determination. 

The  sole  question  presented  by  this  appeal  is  whether  an 
agreement  in  writing  for  the  sale  of  personal  property,  by 
the  terms  of  which  the  title  is  to  remain  in  the  vendor  and 
the  possession  thereof  in  the  vendee  until  the  purchase  price 
is  paid,  which  has  been  duly  subscribed  by  the  parties  thereto, 
but  which  has  not  been  acknowledged,  is  such  an  instrument 
as  by  law  the  county  recorder  is  bound  to  file  and  record 
when  tendered  his  proper  fee  therefor.  Our  Code  of  1901 
provides  that  no  instrument  affecting  real  estate  is  of  any 
validity  against  subsequent  purchasers  for  a  valuable  con- 
sideration without  notice,  unless  recorded  in  the  office  of  the 
recorder,  and  that  such  instrument  shall  not  be  deemed  law- 
fully recorded  unless  it  has  been  previously  acknowledged 
(paragraphs  735  and  737) ;  and  under  the  same  title  it  is 
further  provided:  **The  following  instruments  of  writing, 
which  have  been  acknowledged  according  to  law,  are  au- 
thorized to  be  recorded,  viz.:  All  deeds,  mortgages,  convey- 
ances, deeds  of  trust,  bonds  for  title,  covenants,  defeasances, 
or  other  instruments  of  writing  concerning  any  lands  and 
tenements,  or  goods  and  chattels  or  movable  property  of  any 
description" — and,  further,  that  all  sales  and  other  convey- 
ances whatever  of  any  lands,  and  all  deeds  of  trust  and  mort- 
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gages  whatsoever,  shall  be  void  as  to  all  creditors  unless  they 
shall  be  acknowledged  and  filed  with  the  recorder  to  be  re- 
corded as  required  by  law,  and,  further,  that  the  record  of 
any  grant,  deed,  or  instrument  of  writing  authorized  or  re- 
quired to  be  recorded,  which  shall  have  been  duly  acknowl- 
edged for  record,  and  duly  recorded  in  the  proper  county, 
shall  be  taken  and  held  as  notice  to  all  persons  of  the  exist- 
ence of  such  grant,  deed,  or  instrument.  Eev.  Stats.  1901, 
pars.  748,  749,  753.  The  foregoing  provisions  of  our  stat- 
utes are  all  found  under  the  title  ** Conveyances."  Under 
the  title  ''Mortgages"  in  our  code,  and  in  the  chapter  relat- 
ing to  chattel  mortgages,  we  find  various  provisions  respecting 
the  filing  and  recording  of  instruments  intended  to  operate 
as  mortgages  or  liens  upon  personal  property,  which,  in  sub- 
^  stance,  require  such  instruments,  or  true  copies  thereof,  to 
be  filed  for  record,  in  order  to  render  them  operative  as 
against  third  persons,  where  the  property  covered  thereby 
is  not  to  be  accompanied  by  immediate  delivery  and  continued 
change  of  possession.  Such  instruments  are  not  required  to 
be  recorded  at  length,  as  in  the  case  of  deeds  or  real  estate 
mortgages,  but  especial  provision  is  made  for  the  recording  in 
such  cases.  None  of  the  provisions  of  the  code  relating  to 
such  instruments  in  terms  require  them  to  be  acknowledged. 
Under  the  title  of  "Frauds  and  Fraudulent  Conveyances," 
we  find  the  following  provision  of  our  code  (paragraph  2702)  ; 
"No  contract  for  the  loan  or  lease  of  any  goods  or  chattels 
for  a  period  of  three  months,  and  no  contract  for  the  sale 
of  personal  property  by  the  terms  of  which  the  title  is  to  re- 
main in  the  vendor  and  the  possession  thereof  in  the  vendee 
until  the  purchase  price  is  paid  or  other  conditions  of  sale 
complied  with,  shall  be  valid  as  against  any  other  person 
than  the  parties  thereto  and  those  having  notice  thereof,  unless 
such  contract  of  sale  or  lease,  as  the  case  may  be,  is  in  writ- 
ing, subscribed  by  the  parties  thereto,  and  the  same,  or  a  copy 
thereof,  filed  and  recorded  in  the  office  of  the  county  recorder 
where  said  property  is  situated,  or  some  part  thereof,  in  the 
same  maimer  as  chattel  mortgages  are  by  law  required  to  be 
filed  and  recorded." 

We  do  not  construe  the  provisions  of  our  statutes  which 
we  have  quoted  above  as  found  under  the  title  "Conveyances," 
as  excluding  from  record  all  documents  unless  they  be  ac- 
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knowledged.  Whatever  may  be  the  rule  with  respect  to  chat- 
tel mortgages,  or  the  requirements  to  be  observed  as  to  them, 
a  document  in  terms  a  conditional  sale,  such  as  the  instrument 
in  question,  is,  we  think,  clearly  entitled  to  be  filed  and  re- 
corded in  the  manner  provided  by  said  paragraph,  when  sub- 
scribed by  the  parties  thereto,  although  the  instrument  be  not 
acknowledged  by  them.  We  do  not  think  the  provisions 
found  in  the  statutes  relating  to  conveyances,  though  other- 
wise perhaps  broad  enough  in  their  terms,  are  to  foe  construed 
as  authorizing  the  recorder  to  refuse  for  filing  and  record  in- 
struments such  as  agreements  for  conditional  sales,  me- 
chanics' liens,  and  other  similar  instruments,  where  the  stat- 
utes relating  thereto  provide  for  such  filing  and  record,  but 
do  not  require  such  documents  to  be  acknowledged.  Further- 
more, in  the  chapter  of  our  code  relating  to  the  duties  of  the 
recorder  we  find  specific  authority  for  the  recording  of  such 
instruments,  as  follows:  ''He  [the  recorder]  must  upon  the 
payment  of  the  fees  for  the  same,  record  separately  in  large 
and  well  bound  separate  books.  ...  (13)  Such  other  writ- 
ings as  are  by  law  required  or  permitted  to  be  recorded." 
Bev.  Stats.  1901,  par.  1135.  Since  paragraph  2702  mani- 
festly permits  the  recording  of  contracts  of  conditional  sales 
subscribed  by  the  parties,  the  instrument  in  question  is  within 
the  provisions  of  paragraph  1135,  subdivision  13,  supra,  mak- 
ing it  mandatory  upon  the  recorder  to  record  such  contract. 
We  think,  therefore,  that  the  instrument  should  have  been 
received  by  the  recorder  for  filing  and  recording  as  provided 
by  paragraph  2702  of  the  Bevised  Statutes,  and  that  the  de- 
murrer to  the  petition  should  have  been  overruled. 

The  judgment  of  the  district  court  is  reversed  and  the  case 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

DOAN,  CAMPBELL,  and  NAVE,  JJ.,  cooeur. 
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[CiTil  No.  1047.    FUed  March  27,  1908.] 
[95  P&c.  1138.] 

DANIEL  HANKINS  and  E.  G.  RILEY,  Defendants  and  Ap- 
peUants,  v.  FRANK  P.  HELMS,  C.  C.  HIQHT,  and 
HENRY  MA6NE,  Plaintiffs  and  AppeUees. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

0 'Council  &  ItfcReynolds,  and  Neale  &  Ross,  for  Appel- 
lants. 

L.  Kearney,  for  Appellees. 

PER  CURIAM.— This  is  a  suit  brought  by  Frank  P.  Helms 
and  others  against  Daniel  Hankins  and  E.  G.  Riley  to  quiet 
title  to  a  mining  claim  to  support  an  adverse  claim  filed  in  the 
land  office  against  an  application  for  patent.  From  a  judg- 
ment in  favor  of  plaintiffs,  defendants  have  appealed.  The 
(Mily  question  which  we  may  consider  upon  the  record,  as  it  is 
before  us,  is  as  to  the  necessity  in  an  adverse  suit  of  proof 
of  citizenship  of  the  successful  party.  Upon  this  point  the 
members  of  the  court  sitting  are  equally  divided  in  opinion. 
No  useful  purpose  will  be  served  by  an  expression  of  the  rea- 
sons for  the  opinions  entertained.  The  judgment  of  the 
district  court  is  affirmed. 

DOAN,  J.f  not  sitting. 
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[Civil  No.  1021.    Filed  March  27,  1908.] 
[95  Pac.  803.] 

COPPER  BELLE  MINING  COMPANY,  a  Corporation 
et  al.,  Defendants  and  Appellants,  y.  MARTIN  COS- 
TELLO, Plaintiff  and  Appellee. 

1.  PiJBADiNG — Answer — ^Nsoessitt— -Bxflt — ^Admissions. — ^Thongli  a 
pleading  filed  by  defendants  may,  aa  to  a  party  made  a  defendant 
on  their  motion,  be  deemed  a  eroes-eomplaint,  it  ia,  as  to  plaintiif, 
not  a  cross-complaint,  but  an  answer,  setting  up  as  against  plaintiff 
-matters  of  defense.  Such  matters,  by  Bevised  Statutes  of  1901, 
paragraph  1357,  are  regarded  as  denied  by  plaintiff  unless  ex- 
pressly admitted,  and  are  not  to  be  taken  as  confessed,  under  para- 
graph 1359,  because  not  denied. 

On  motion  for  rehearing.    Motion  denied. 

For  former  opinion  see  11  Ariz.  334,  95  Pac.  94. 

Frank  H.  Hereford,  and  F.  M.  Hartman,  for  Appellants. 

James  Beilly,  and  Ben  Goodrich,  for  Appellee. 

PEB  CURIAM. — The  appellant  urges  as  one  of  the  grounds 
for  the  granting  of  a  rehearing  herein  that  the  court  ''did 
not  take  into  consideration  the  admission  by  appellee,  Costello, 
of  all  of  the  material  allegations  of  the  answer  and  cross-com- 
plaint of  the  Copper  Belle  Mining  Company  of  West  Vir- 
ginia and  the  Copper  Belle  Mining  Company  of  Arizona  as  to 
the  inyalidily  of  the  note  and  the  mortgage  for  $15,000," 
claiming  that,  as  none  of  these  allegations  were  denied  by  the 
plaintiff,  Costello,  under  paragraph  1359  of  the  Bevised 
Statutes  of  Arizona  of  1901  they  must  be  taken  as  confessed. 

While  the  pleading  referred  to  may,  as  to  the  defendant 
Gleason  (who  was  made  a  party  on  the  motion  of  the  defend- 
ant companies),  be  deemed  a  cross-complaint,  it  was,  as  to  the 
plaintiff,  Costello,  not  a  cross-complaint,  but  an  answer,  set- 
ting up  as  against  the  plaintiff  matters  of  defense,  and  such 
matters,  by  paragraph  1357  of  the  Bevised  Statutes  of  1901, 
are  regarded  as  denied  by  the  plaintiff  without  further  action 
on  his  part. 

The  motion  for  a  rehearing  is  denied 

DOAN,  J.,  not  sitting. 
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MEMORANDUM  DECISIONS. 


[Civil  No.  1020.    Filed  January  14,  1908.] 

THE  CALUMET  CONSOLIDATED  COPPER  COMPANY, 
Appellant,  v.  J.  R.  MORSE,  C.  R.  MORSE,  J.  M. 
BURRIS,  J.  W.  FOSS,  and  J.  C.  FRICK,  Appellees. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  County  of  Pinal. 
Edward  Kent,  Judge. 

A.  J.  Daggs,  for  Appellant. 

Qeo.  J.  Stoneman,  for  Appellees. 

January  14,  1908.    Motion  to  afiSrm  granted* 


[avn  No.  1031.    Filed  January  U,  1908.] 

W.  T.  SMITH  and  GEORGE  D.  CHRISTY,  Appdlants,  ▼. 
ALEXANDER  B.  TITUS,  Appellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  County  of  Maricopa. 

G.  P.  Bullard,  for  Appellants. 

Street  &  Alexander,  for  Appellee. 

Appeal  dismissed  upon  judgment  being  satisfied. 
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[Civil  No.  1033.    Piled  January  14,  1908.] 

TOMASA  FRANK,  Administratrix  of  the  Estate  of  ABE 
FRANK,  Deceased,  Appellant,  v.  THE  SOUTHERN 
PACIFIC  RAILROAD  COMPANY  OF  ARIZONA, 
and  THE  SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY,  Appellees. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Yuma. 
John  H.  Campbell,  Judge. 

■Wiipi)erman  &  Wupperman,  for  Appellant. 

Frank  Cox  and  Alfred  Franklin,  for  Appellees. 

Motion  to  dismiss  appeal  granted^ 


[avil  No.  1043.    Filed  January  14,  1908.] 

D.  C.  McLANE,  Appellant,  v.  W.  A.  CUMMINQS  et  al., 

Appellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.  . 

Pickett  &  Bowman,  for  Appellee. 

Affinned  on  short  transcript. 
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[CiTil  No.  1044.    FUed  January  14,  1906.] 

^.   a   PALMBELEE,    AppeUant,   v.    ELWBLL    MININQ 

COMPANY,  a  Corporation,  Appellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  Coun^  of  Cochise. 
Fletcher  M.  Doan,  Judge. 

Pickett  &  Bowman,  for  Appellee. 

Affirmed  on  short  transcript 


[GiTil  No.  1026.    FHed  January  28,  1908.J 

TUCSON  GAS,  ELECTRIC  LIGHT  AND  POWER  COM- 
PANY,  a  Corporation,  Appellant,  v.  Mrs.  E.  E.  GOULD- 
ING,  Appellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima. 
John  H.  Campbell,  Judge. 


S.  L.  Eingan,  for  Appellant 

Appeal  dismissed  for  wamt  of  proseeution. 
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REPORTS  OF  CASES 

DXTSBXINID     IN 

THE  SUPREME  COURT 

OF     THX    • 

TERRITORY  OF  ARIZONA 

DUSma  THE  TEAS  1909. 


[Criminal  No.  257.    Filed  Januar7  13,  1909.] 

[99   Pac.   275.] 

JAMES  P.  STOBM,  Defendant  and  Appellant,  v.  TEBBI- 

TOBT  OF  ARIZONA,  Respondent 

1.  GBnoNAii  Law — ^Foruxr  Jiopabdy — ^Bxtbion  or  Pboot. — ^The  bnr- 
dm  is  upon  the  defendant,  who  sets  np  a  plea  of  former  jeopardy, 
to  prove  bj  a  preponderance  of  the  evidence  that  has  plea  is  wdl 
founded  in  fact,  the  presumptions  being  against  the  defendant. 

2.  JuBY — Cbiminal  Pbosegution — Issux  or  FoBiOB  Jeopabdt. — ^De- 

fendant in  a  criminal  prosecution  is  not  entitled  as  a  fundamental 
right  to  the  verdict  of  a  jury  upon  the  issue  on  a  plea  of  former 
jeopardy. 

APPEAL  from  a  judgment  of  the  District  Conrt  of  the 
Ponrth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge. 

On  motion  for  rehearing.    Motion  denied. 

For  fonner  opinion,  see  ante,  p.  26,  94  Pac.  1099. 

AfKrmed  on  appeal,  170  Fed.  423,'  95  C.  C.  A.  593. 

NAVE,  J. — The  urgency  with  which  appellant  contends 
that  the  effect  of  our  decision  {ante,  p.  26,  94  Pac.  1099) 
IS  to  deprive  him  of  a  constitutional  right  impels  us,  in  deny- 
ing his  motion  for  rehearing,  to  add  to  the  statement  of  our 
view  as  to  the  question  of  the  necessity  of  a  verdict  upon  the 
issue  of  former  jeopardy.  It  must  not  be  overlooked  that 
the  issue  raised  by  a  plea  of  former  jeopardy  is  different  in  its 

.(109). 
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nature  from  tbat  raised  by  a  plea  of  not  goilly.  The  former 
does  not  go  to  the  merits  of  the  charge  against  the  defendant. 
It  is  tried  upon  a  different  theory  and  by  different  procedure. 
Upon  the  plea  of  not  guilty,  the  presumption  is  that  the  de- 
fendant is  innocent.  Upon  the  issue  of  former  jeopardy,  the 
presumption  is  against  the  defendant.  Upon  the  issue  of 
not  guilty,  every  reasonable  doubt  must  be  resolved  in  favor 
of  the  defendant,  and  the  burden  is  upon  the  prosecution  to 
satisfy  the  jury  beyond  a  reasonable  doubt  of  the  guilt  of 
the  defendant.  Upon  the  issue  of  former  jeopardy,  the  bur- 
den is  upon  the  defendant  to  satisfy  the  jury  by  a  pre- 
ponderance of  the  evidence  that  his  plea  of  former  jeopardy 
is  well  founded  in  fact.  The  doubts  are  resolved  against  him. 
12  Cyc.  368.  The  analogy  between  the  proceedings  on  this 
issue  and  the  proceedings  in  civil  cases  is  manifest.  At  com- 
mon law  the  defendant  must  set  forth  the  record  upon  which 
he  predicates  his  claim  of  former  jeopardy.  Upon  demurrer 
thereto  the  court  may  disallow  the  plea.  We  have  so  changed 
the  procedure  that  the  basis  of  the  plea  is  not  disclosed  until 
evidence  upon  it  is  offered ;  but  that  change  does  not  in  itself 
afford  a  reason  for  denying  to  the  trial  court  the  authority  to 
disallow  the  plea  as  a  matter  of  law  upon  the  record  offered 
to  support  it.  In  our  former  opinion  we  showed  that,  among 
other  courts,  the  supreme  court  of  California,  from  which 
state  we  adopted  our  Penal  Code,  holds  with  us  that,  where 
there  is  no  dispute  of  fact  to  be  resolved  under  such  a  plea, 
it  is  the  duty  of  the  court  to  direct  a  verdict.  The  analogy 
with  the  procedure  in  civil  cases  is  thus  made  quite  complete. 
It  is  true  there  are  decisions  to  the  contrary.  We  have  not 
failed  to  examine  them.  The  constitution  compels  the  submis- 
sion to  the  jury  of  the  issue  upon  the  merits,  even  though  the 
evidence  incontestably  demonstrates  the  defendant's  guilt. 
The  jury  can  repudiate  all  the  evidence  with  or  without  reason, 
and  find  the  defendant  not  guilty.  The  constitution  does  not 
compel  submission  to  the  uncontrolled  judgment  of  the  jury  of 
an  issue  made  by  the  plea  of  former  jeopardy,  unsupported  by 
facts.  No  constitutional  privilege  of  the  defendant  is  invaded 
when  the  court  in  its  instruction  directs  the  jury  that  it  cannot 
in  defiance  of  the  facts  decide  the  issue  of  former  jeopardy  in 
favor  of  the  defendant,  nor  is  any  privilege  invaded  which 
was  recognized  at  common  law.    When  courts  have  held  that 
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a  plea  of  former  jeopardy  raises  an  issue  upon  which  the  trial 
court  cannot  direct  a  verdict  against  the  defendant,  they  have 
held  so  either  by  reason  of  provisions  of  state  constitutions, 
which  find  no  counterpart  in  the  constitution  of  the  United 
States,  or  the  acts  of  Congress,  which  comprise  the  funda- 
mental law  of  this  territory,  or  through  failure  to  observe 
the  difference  in  status  between  pleas  of  former  jeopardy 
and  pleas  of  not  guilty  under  the  provisions  of  such  constitu- 
tions, and  also  under  the  common  law.  If  such  verdict  may 
lawfully  be  directed,  it  is  a  necessary  inference  that  where 
the  record  aflSrmatively  shows  that  the  jury,  with  legal 
propriety,  could  not  have  found  for  the  defendant  upon  the 
plea  of  former  jeopardy  and  the  trial  court  formally  so  ad- 
judicated and  so  instructed  the  jury,  the  defendant  has  been 
deprived  of  no  fundamental  right  hy  the  absence  of  the  jury's 
finding  upon  the  plea  and  is  uninjured  thereby. 

The  law  throws  ample  safeguards  around  the.  defendant  in 
his  trial  upon  the  merits  of  his  case — so  ample,  indeed,  as  to 
leave  room  for  question  whether  the  extreme  technical  nicety 
with  which  all  defendants  are  safeguarded  does  not  to  an  un- 
reasonable degree  pave  the  way  for  acquittals  of  the  guilty.  It 
would  be  unfortunate,  indeed,  if  the  appellant  must  be  given 
another  trial  six  years  after  his  offense  has  been  committed, 
when  the  evidence  against  him  is  becoming,  by  sheer  lapse  of 
time,  more  difficult  to  marshal.  There  has  been  disclosed  in 
this  case  no  foundation  for  even  a  formal  attack  upon  the  fair- 
ness of  appellant's  trial  upon  the  merits  or  upon  the  soundness 
of  the  verdict  of  guilty.  No  suggestion  is  made  by  appellant 
either  that  the  trial  was  unfair  or  that  the  verdict  of  guilty  is 
unjust.  The  record  shows  his  guilt  beyond  even  a  captious 
doubt.  This  practical  consideration  could  not  weigh  as 
as  against  the  want  of  some  step  which  by  law  is  made  essen- 
tial to  a  valid  judgment,  even  though,  viewed  apart  from  the 
requirement  of  the  law,  it  were  evident  that  no  substantial  in- 
jury has  been  wrought  the  one  convicted.  Appellant  lays 
great  stress  upon  certain  cases  illustrating  this.  They  are 
Crain  v.  United  States,  162  U.  S.  625,  16  Sup.  Ct.  952, 
40  L.  Ed.  1097,  Territory  v.  Blevins,  4  Ariz.  68,  77  Pac. 
616,  and  Territory  v.  Brash,  3  Ariz.  141,  32  Pac.  260,  in 
which  judgments  of  conviction  were  reversed  because  the 
accused  had  entered  no  pleas,  wherefore  there  had  been  no 
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issues  before  the  juries.  That  the  judgments  of  reversal  in 
these  cases  have  gone  to  the  extreme  limit  is  sufficiently  indi- 
cated by  the  dissenting  opinion  concurred  in  by  three  of  the 
justices  in  the  first^ited  case.  They  are  easily  distinguish- 
able in  pi:inciple  from  the  present  case,  because  the  omitted 
step  in  those  cases  was  fundamental  to  the  essential  inquiry. 
In  this  case  the  error  of  the  court  did  not  occur  in  the  proce- 
dure prescribed  for  the  essential  inquiry,  to  wit,  the  inquiry 
into  the  defendant's  guilt,  but  in  an  inquiry  collateral,  and  at 
common  law,  preliminary  thereto.  Being  unprejudieial  in 
fact,  a  reversal  may  not  be  had  on  account  of  it. 

While  several  decisions  are  cited  to  us  as  adverse  to  ours,  it 
is  significant  that  in  the  latest  decision  upon  the  subject  to 
which  our  attention  has  been  directed  the  supreme  court  of 
Washington  unanimously  reaches  the  same  conclusion  which  we 
have  reached  (State  v.  Williams,  43  Wash.  505,  86  Pac.  847), 
and  that  the  latest  decision  cited  as  opposed  was  a  decision 
wherein  the  supreme  court  of  Utah  divided  by  two  to  one, 
Mr.  Justice  McCarty  dissenting  upon  the  same  line  of  reason- 
ing which  we  have  adopted  and  supporting  his  dissent  by  a 
strong  marshaling  of  authorities.  State  v.  CreecUey,  27 
Utah,  142,  75  Pac.  385.  Furthermore,  an  examination  of  the 
majority  opinion  reveals  stress  laid  upon  an  important  dis- 
tinction between  that  case  and  this,  in  that  ^'no  disposition 
was  made  of"  the  plea  of  former  acquittal  "either  by  the 
court  or  jury.**  The  fact  that  in  this  case  the  court  actually 
adjudicated  the  issue  and  instructed  the  jury  that  the  pleas  of 
former  acquittal  and  former  jeopardy  are  not  sustained  dis- 
tinguishes this  case  from  all  of  the  California  cases,  and  from 
nearly  all  of  the  other  cases  cited  to  us  in  opposition  to  this 
feature  of  our  decision. 

The  motion  for  rehearing  is  denied. 

KENT,  C.  J.,  and  BOAN  and  CAMPBELL,  JJ.,  concur. 
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[Criminal  No.  264.    illed  JaniiEiy  20,  1909.] 

[99  Pac  476.] ' 

BILLT  WILLIAMS,  Defendant  and  AppeUant,  v.  TERRI- 
TORY OF  ARIZONA,  Respondent. 

1.  CaiMiNAL  Law — ^Appeal — ^Disposition  of  Gauss — ^AiriBifANOB — 
Failube  to  Assign  Ebbob. — ^Where  no  enon  were  assigned,  and  no 
appearance  was  made  for  aeonsed  on  appeal,  the  judgment  of  eon- 
Tietion  will  b&  affirmed,  no  errors  appearing  on  the  face  of  the 
record,  and  the  verdict  being  sapported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second]  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

(3eo.  H.  Neale,  for  Appellant. 

PER  CURIAM. — The  appellant  was  convicted  and  sen- 
tenced for  the  crime  of  robbery.  No  assignment  of  errors 
has  been  made,  nor  is  there  an  appearance  on  behalf  of  the 
appendant.  No  error  appears  upon  the  face  of  the  record. 
The  verdict  is  supported  by  the  evidence. 

The  judgment  of  the  district  court  is  affirmed. 


[Civil  No.  1005.    Filed  January  26,  1909.] 
[99  Pftc  476.] 

R.  N.  LEATHERWOOD,  Plaintiff  and  Appellant,  v.  R.  R. 
RICHARDSON  and  DAVID  ALLEN,  Defendants  and 
Appellees. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge. 

On  rehearing.  Former  opinion  adhered  to  and  judgment 
below  affirmed. 

The  facts  are  stated  in  the  opinion. 

ZnAria.- 
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Former  opinions,  see  11  Ariz.  163,  89  Pac.  503;  11  Ariz. 
278,  94  Pac.  1110. 

Frank  H.  Hereford,  for  Appellant. 

One  eotenant  or  partner  in  a  mining  claim  cannot  have 
the  claims  relocated  by  a  third  party  in  such  a  manner  as  to 
preclude  the  interests  of  his  partners  or  cotenants.  Lockart 
V.  Leeds,  10  N.  M.  568,  63  Pac.  48. 

The  possession  of  one  cotenant  is  the  possession  of  all,  and 
the  statute  of  limitations  cannot  be  set  up  to  oust  a  cotenant 
of  his  interest  by  another  cotenant.  Union  Consolidaied 
Silver  Min.  Co,  v.  ToA^lor,  100  IT.  S.  37,  25  L.  Ed.  541 ;  5  Morr. 
Min.  Rep.  323 ;  Crowder  v.  McDonald,  21  Mont.  367,  54  Pac. 
43 ;  Mo88  V.  Rose.  27  Or.  595,  50  Am.  St.  Rep.  743,  41  Pae. 
668. 

S.  M.  Franklin,  for  Appellees. 

The  finding  of  the  court  that  the  plaintiff  had  no  title  or 
interest  in  the  property  in  dispute,  in  an  action  to  quiet  title, 
completely  disposes  of  the  case  and  warrants  a  judgment 
against  plaintiff,  denying  him  any  relief.  Curtis  v.  BoqwUlas 
etc,  Co,,  9  Ariz.  62,  76  Pac.  613;  Daly  v.  Sorocco,  80  Cal.  367, 
22  Pac.  211;  Murphy  v.  Bennett,  68  Cal.  528,  9  Pac.  738; 
Gavin  v.  Swain,  113  Cal.  324,  45  Pac.  677. 

PER  CURIAM. — This  matter  is  before  us  on  rehearing 
granted.  Our  former  opinion  in  the  case  is  to  be  found  in 
11  Ariz.,  pages  163  and  278,  89  Pac.  503,  and  94  Pac.  1110. 
We  find  no  reason  to  change  the  views  there  expressed,  or  the 
result  reached. 

The  judgment  of  the  district  court  is  affirmed. 

DOAN,  J. — ^I  adhere  to  my  disseut  herein. 
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[Gziminal  No.  250.    Filed  Januarj  25,  1909.] 

[99  Pac.  476.] 

C.  C.  CRAFT,  Defendant  ^nd  Appellant,  v.  TEBRITOET 

OF  ARIZONA,  Respondent. 

X.  Criminal  Law — Appeal — Disposition  of  Cause — ^Affibmancs — 
Failxtbe  to  Assign  Error. — Where  no  errors  were  assigned  and  no 
appearance  was  made  for  accused  on  appeal,  the  judgment  of  con- 
viction will  be  affirmed,  no  errors  appearing  on  the  face  of  the 
record,  and  the  verdict  being  supported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  District  Court,  Second 
Judicial  District,  in  and  for  the  County  of  Cochise.  Fletcher 
M.  Doan,  Judge.     Affirmed. 

J.  T.  Kingsbury,  for  Appellant. 

PER  CURIAM. — The  appellant  was  convicted  and  sen- 
tenced for  an  assault  with  intent  to  commit  murder.  No  as- 
signment of  errors  has  been  made,  nor  is  there  an  appear- 
ance on  behalf  of  the  appellant.  No  error  appears  upon  the 
face  of  the  record.     The  verdict  is  supported  by  the  evidence. 

The  judgment  of  the  district  court  is  affirmed. 


[Criminal  No.  260.    Filed  January  25,  1909.] 

[99  Pac.  1134.] 

MARTINE  PALMA,  Defendant  and  Appellant,  v.  TERRI- 

TORT  OF  ARIZONA,  Respondent. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Graham. 
Frederick  S.  Nave,  Judge.    Affirmed. 

E.  S.  Clark,  Attorney  General,  for  Territory. 

PER  CURIAM. — Tl\e  appellant  was  convicted  in  the  court 
below  of  murder  in  the  second  degree.  There  being  no  ap- 
pearance in  his  behalf  in  this  court,  and  no  brief  filed,  the 
case  is  submitted  upon  the  record.  We  find  no  reversible 
error  therein,  and  the  judgment  is  affirmed. 
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[Criminal  No.  269.    Filed  Januarj  26,  1909.] 

[99  Pac  1134.] 

WILLIAM  CRAWFORD,  Defendant  and  Appellant,  v.  TER- 
RITORY  OP  ARIZONA,  Respondent. 

^PPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  £.  Sloan,  Judge.    AfBrmed:. 

E.  S.  Clark,  Attorney  General,  for  Territory. 

No  appearance  for  Defendant. 

PER  CURIAM. — ^The  appellant  was  convicted  and  sen- 
tenced for  rape.  There  is  no  assignment  of  errors,  nor  is  the 
reporter's  transcript  certified  by  the  trial  judge.  No  error 
appears  upon  the  face  of  the  record.  The  judgment  of  the 
district  court  is  afSrmed. 


[CivU  No.  1098.  FUed  January  25,  1909.] 
[99  Pac.  1134.] 

TIP  TOP  COPPER  COMPANY,  a  Corporation,  Defendant 
and  Appellant,  v.  OSCAR  BUCKALEW,  Plaintiff  and 
Appellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  Counly  of  Pima. 
John  H.  Campbell,  Judge.    Affirmed. 

Lovell  &  Richey,  for  Appellant. 

Eugene  S.  Ives,  for  Appellee. 

PER  CURIAM. — ^No  abstract  of  the  record;  or  brief,  has 
been  filed  by  the  appellant,  and  no  fundamental  error  appears 
on  the  face  of  the  record.  The  judgment  of  the  district  court 
is  affirmed. 
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[Ciyil  No.  1032.    Filed  March  20,  1909.] 
[100  Pac.  438.] 

!J.  E.  TREAT,  as  Treasurer  and  Ex  Officio  Tax  Collector  of 
the  County  of  Coconino,  Territory  of  Arizona,  and  the 
COUNTY  OP  COCONINO,  TERRITORY  OP  ARI- 
ZONA, Defendants  and  Appellants,  v.  GRAND  CAN- 
YON RAILWAY  COMPANY,  a  Corporation,  Plaintiff 
and  Appellee. 

X.  Afpbai.  and  Ebbob— Law  or  Case-— Revkbsal — ^PaocEEDmos  in 
Iiowxa  GouKT. — ^A  d«e]sioii  of  the  supreme  court  on  appeal  ia  the 
law  of  the  ease  on  reversal  and  sabsequent  triaL 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Coconino. 
Richard  E.  Sloan,  Judge.    Affirmed. 

For  prior  report,  see  ante,  p.  69,  95  Pac.  187. 

The  facts  are  stated  in  the  opinion. 

DOAN,  J. — ^The  Grand  Canyon  Railway  Company,  the  ap- 
pellee in  this  case,  brought  an  action  in  the  district  court  of 
Coconino  county  in  1906  against  the  treasurer  and  tax  col- 
lector of  that  county,  praying  for  an  injunction  against  the 
oollection  of  taxes  that  had  been  assessed  against  tho  property 
owned  by  that  corporation  for  the  year  1906,  upon  the  ground 
that  under  the  laws  of  this  territory  the  property  of  the  said 
corporation  was  exempt  from  taxation.  A  general  demurrer 
to  the  complaint  was  sustained,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  case  was  appealed  to  this  court.  We  held  the  com- 
plaint to  be  sufficient.  Ante,  p.  69,  95  Pac.  187.  Under  the 
mandate  from  this  court,  the  case  was  again  tried  in  the  lower 
court,  and  is  now  again  before  us  on  appeal. 

No  briefs  have  been  filed  in  this  court  by  counsel,  and  the 
only  assignments  of  error  were  filed  in  the  lower  court  and 
appear  in  the  abstract  of  the  record.  The  first  of  these  as- 
signments is  as  to  the  sufficiency  of  the  complaint.  This  was 
determined  by  our  decision  on  the  former  appeal.     The  other 
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two  assigmnents  are  too  indefinite  to  enable  us  to  consider 
them. 

As  the  only  question  presented  to  us  on  this  appeal  is  the 
identical  question  that  was  determined  by  us  (ante,  p.  69, 
95  Pac.  187),  we  aflSbrm  the  judgment  of  the  lower  court  in 
this  case  on  the  authority  of  that  decision. 

KENT,  C.  J.,  and  CAMPBELL  and  NAVE,  JJ.,  concur. 


[Civil  No.  1050.    Filed  March  20,  1909.] 
[100  Pae.  439.] 

IVAN  L.  NEAL,  Plaintiff  and  Appellant,  v.  WILLL^M  L. 
KAYSER,  Defendant  and  Appellee. 

1.  Public  Lands — ^Unsurveyed  Lands — Posskssoet  Bights — Cokvet- 
ANCE. — The  eonveyance  of  a  possessory  right  to  unsnrveyed  public 
lands  is  not  equivalent  to  an  abandonment  thereof. 

2.  PuBuo  Lands — Unsubveyed  Lands — ^Possessobt  Bights — ^Pa-bt- 
NEBSHIPS. — Though  not  qualified  to  enter  public  land  under  the 
federal  laws  when  surveyed,  a  partnership  can  hold  unsurveyed 
public  land  under  a  claim  of  possessory  right  and  transfer  it, 
one's  capacity  to  initiate  such  right  being  subject  to  question  only 
by  the  govemment. 

3.  Public  Lands — ^Unsubveyed  Lands — ^Possessory  Bights — Part- 
nerships.— ^Possession  of  unsurveyed  public  land  can  be  held  by 
a  tenant  or  agent  for  a  partnership  holding  under  a  possessory  ri^ht. 

4.  Publio  Lands — ^Unsubveyed  Lands — Possessoby  Bights — ^Txm • 
POBABY  Absence — ^Eppect. — ^Unsurveyed  public  land  was  not  open 
to  location,  though  no  one  was  actually  in  possession,  where  the 
absence  of  an  agent  ef  the  partnership  holding  a  possessory  right 
was  temporary  only. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Mohave. 
Richard  E.  Sloan,  Judge.    AfSrmed* 

The  facts  are  stated  in  the  opinion. 

E.  M.  Sanford,  for  Appellant 

''The  right  of  a  settler  on  the  public  landi  must  rest  upon 
his  personal  and  aetual  settlement  alone,  and  neither  the 
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ownership  of  the  improvements,  nor  possession  by  means  of 
the  improvement  of  the  land  by  an  agent,  constitute  him  a 
bona  fide  settler."  Kelso  v.  Hickman,  26  L.  D.  617;  Culver 
V.  McMilUm,  17  L.  D.  501;  Espertmce  v.  Ferry,  13  L.  D.  142; 
WiUis  V.  Parker,  8  L.  D.  623 ;  Knight  v.  Haucke,  2  L.  D.  188 ; 
Howden  v.  Piper,  3  L.  D.  163-294 ;  Elmer  v.  Bowen,  4  L.  D. 
337 ;  Hunter  v.  Blodgett,  20  L.  D.  452 ;  In  re  Frank,  2  L.  D. 
628 ;  FuUer  v.  Clibon,  15  L.  D.  231.  The  intent  honestly  to 
appropriate  the  land  and  the  facts  necessary  to  constitute 
a  settlement  must  harmonize.  Howden  v.  Piper,  3  L.  D.  163. 
Settlement  rights  under  the  public  land  laws  cannot  be  ac- 
quired by  the  mere  purchase  of  improvements  and  possession 
of  another.  Such  rights  are  only  acquired  through  acts  of 
settlement  in  person  by  the  party  seeking  to  secure  the  benefit 
thereof.  Esperance  v.  Ferry,  13  L.  D.  142 ;  WiUs  v.  Parker, 
8  L.  D.  626. 

Possession  of  an  occupant  cannot  be  tacked  to  the  possession 
of  a  previous  occupant  of  public  lands.  Pacific  Live  Stock 
Co.  V.  Gentry,  38  Or.  275,  61  Pac.  425;  Hindman  v.  Bizon, 
21  Or.  112,  27  Pac.  13 ;  Oriseza  v.  Terwilliger,  144  Cal.  456, 
77  Pac.  1036.  Settlement  is  allowed  on  public  land  to  those 
who  in  good  faith  intend  to  purchase.  Buxton  v.  Traver,  130 
U.  S.  232,  9  Sup.  Ct.  509,  32  L.  Ed.  920.  If  one  abandons 
the  land  another  settler  occupies,  the  former  lost  his  right 
to  the  possession.  Missionary  Soc,  v.  Dalles  City,  107  U.  S. 
336,  2  Sup.  Ct.  672,  27  L.  Ed.  545;  Daubenhiss  v.  White 
<CaL),31Pac.  362. 

Norris  &  Ross,  for  Appellee. 

The  disqualifications  of  a  copartnership  to  hold  a  possessory 
right  on  the  unsurveyed  public  domain  cannot  be  questioned 
by  the  appellant  here.  **The  weight  of  authority  has  always 
been  and  the  settled  policy  of  our  courts  may  now,  in  the  light 
of  the  more  recent  decisions  on  that  point,  be  said  to  be  that- 
while  only  a  qualified  citizen  can  by  location  or  filing  initiate 
a  right  to  a  tract  of  the  public  land  from  which  there  can, 
by  compliance  with  the  requirements  of  the  law  and  proper 
proof,  be  perfected  a  complete  and  valid  title  in  fee,  the  rights 
thus  initiated  by  the  qualified  citizen  become  and  are  recog- 
nized as  properly  susceptible  of  sale  and  transfer;  and  that 
such  sale  and  transfer  may  be  made  to  aliens,  corporations 


120  Neal  v.  Kayser.  [12  Ariz. 

or  other  persons  not  possessing  the  qnalifieations  that  wonld 
enable  them  to  initiate  such  rights  and  property  interests.'' 
Tidwell  v.  Chiricahua  Cattle  Co.,  5  Ariz.  352,  53  Pac.  192. 
.  The  decision  in  the  Tidwell  case  gives  full  evidence  of  its 
harmony  with  tho  authorities.  Other  decisions  supporting 
it  are:  Waring  v.  Loomis,  35  Wash.  85,  76  Pac.  510;  Brown 
V.  Killabrew,  21  Nev.  437,  33  Pac.  865 ;  Thdllman  v.  Thomas, 
111  Fed.  277,  49  C.  C.  A.  317;  KendaU  v.  Waters,  68  CaL  26, 
8  Pac.  510;  Hambleton  v.  Duhain,  71  Gal.  136,  11  Pac  865. 

KENT,  C.  J. — This  is  a  statutory  action,  brought  by  Neal 
in  the  district  court  to  determine  the  right  of  possession 
claimed  by  Neal  to  a  tract  of  land,  being  a  portion  of  the 
unsurveyed  public  agricultural  lands  of  the  United  States  in 
Mohave  county.  The  answer  contained  a  general  denial,  and 
set  up  the  af&rmative  defense  of  right  of  possession  in  the 
defendant,  Eayser,  by  virtue  of  the  occupancy  of  the  land 
by  Eayser  and  his  predecessors  in  interest  for  the  period  of 
ten  years  and  more.  Judgment  was  entered  that  the  plaintiff 
take  nothing  by  his  action,  and  from  this  judgment,  and  the 
denial  of  a  motion  for  a  new  trial,  the  plaintiff  has  appealed. 

The  evidence  showed  that  at  the  time  of  the  commencement 
of  the  action  Eayser  was  in  possession,  claiming  under  a  series 
of  conveyances  of  the  land  and  its  improvements  from  his 
predecessors  in  interest  and  possession,  covering  a  period  of 
twenty  years ;  that  at  the  time  of  the  attempted  taking  pos- 
session of  the  premises  by  the  plaintiff,  Neal,  the  possession 
and  ownership  of  the  land  was  claimed  by  the  predecessor 
of  Etayser  in  interest,  a  certain  copartnership,  by  conveyance 
to  it,  and  that  such  copartnership  through  its  lessee,  and 
through  its  agent,  was  exercising  rights  of  ownership  and  pos- 
session, which  facts  were  known  to  Neal;  that  at  the  precise 
time  of  Neal's  attempted  taking  possession  no  one  was  ac- 
tually on  the  property,  the  agent  being  temporarily  absent, 
and  the  house  on  the  property  did  not  show  signs  of  recent 
habitation. 

The  appellant  has  assigned  numerous  errors,  only  a  few 
of  which  are  argued  in  his  brief.  All  the  errors  assigned, 
and  the  argument  of  the  appellant,  are  based  upon  these 
propositions:  (1)  That  the  conveyance  of  a  possessory  right 
to  the  unsurveyed  public  domain  is  equivalent  to  an  abandon- 
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znent  thereof;  (2)  that  a  copartnership,  not  being  qualified 
as  such  to  enter  the  land  under  the  laws  of  the  United  States, 
when  surveyed,  could  not  hold  such  land  under  claim  of  pos- 
sessory right,  or  transfer  it  to  the  defendant;  (3)  that  pos- 
session could  not  be  held  for  such  partnership  by  a  tenant 
or  agent;  (4)  that  since,  at  the  time  the  plaintiff  attempted 
to  take  possession,  there  was  no  one  actually  on, the  premises, 
and  since  the  premises  had  the  appearance  of  being  abaur 
doned,  they  were  in  fact  unoccupied  and  open  to  location. 
All  these  contentions  of  the  appellant  have  already  been  de- 
cided by  this  court  adversely  to  him  in  the  case  of  Tidwell  v. 
Chiricahua  Cattle  Co.,  5  Ariz,  352,  53  Pac.  192.  We  see 
no  reason  to  question  the  correctness  of  the  conclusions  there 
reached.  We  there  held  with  respect  to  unsurveyed  public 
land  that,  while  only  a  qualified  citizen  can  by  location,  or 
filing,  initiate  a  right  to  a  tract  of  the  public  land,  from  which 
there  can,  by  compliance  with  the  requirements  of  law,  be 
perfected  a  complete  and  valid  title  in  fee,  the  rights  thus 
initiated  by  the  qualified  citizen  become  and  are  recognized 
as  properly  susceptible  of  sale  and  transfer,  and  that  such 
sale  and  transfer  may  be  made  to  persons  not  possessing  the 
qualifications  that  would  enable  them  to  initiate  such  prop- 
erty rights  and  interests ;  that  the  incapacity  of  such  persons 
to  initiate  such  right,  or  subsequently  to  perfect  such  title, 
can  be  called  in  question  only  by  the  sovereign,  and  cannot  be 
invoked  to  attack  their  right  to  be  protected  in  the  possession 
and  enjoyment  of  their  property,  or  to  attack  the  validity  of 
their  conveyance  of  the  same  to  subsequent  grantees.  We, 
therefore,  there  held  that  a  corporation  might  maintain  its 
action  of  ejectment  to  a  tract  of  unsurveyed  public  land  to 
which  it  had  deraigned  title  by  a  series  of  deeds  from  its 
predecessors  in  interest.  We  further  held  in  the  case  cited 
that,  the  evidence  showing  the  corporation  to  be  in  possession 
of  the  premises  through  its  agent  and  tenant,  and  there  being 
a  change  of  tenants  effected,  an  attempted  taking  possession 
of  the  premises  by  the  defendant  during  the  interval  between 
the  departure  of  the  one  tenant  and  the  arrival  of  the  other, 
when  temporarily  no  one  was  in  actual  physical  occupancy, 
was  not  tiie  taking  possession  of  unoccupied  vacant  public 
domain,  and  that  the  physical  presence  of  the  owner  at  all 
times  upon  the  premises  was  not  necessary  to  constitute  legal 
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possession.  This  common-seDse  doctrine  we  affirm,  if  affirmar 
tion  is  necessary.  These  principles  which  we  then  held,  and 
now  affirm  are  in  accord  with  the  following  authorities :  Thdll- 
man  v.  Thomas,  111  Fed.  277,  49  C.  C.  A.  317;  Waring  v. 
Loomis,  35  Wash.  85,  76  Pac.  510;  Brown  v.  Killdbrew,  21 
Nev.  437,  33  Pac.  865. 

The  judgment  of  the  district  court  is  affirmed. 

DOAN,  CAIilPBBLL,  and  NAVE,  JJ.,  concur. 


[Civil  No.  1053.    FUed  March  20,  1909.] 
[100  Pae.  440.] 

PETEB  L.  EASTNEB,  Appellant,  y.  B.  L.  ADAMS  and 

JAMES  ADAMS,  Appellees. 

1.  Appeal  and  Erbo&— Want  or  Pbosscution — ^Dismissal. — -Where 
an  appellant  fails  for  more  than  one  year  to  present  his  case  or  file 
a  brief  or  assignment  of  error,  the  court  maj  on  its  own  motion 
diftinJHS  his  appeal  for  want  of  prosecution. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  YavapaL 
Bichard  E.  Sloan,  Judge.    Dismissed. 

E.  M.  Sonford,  for  Appellant 

Clark  &  Tillinghast,  for  Appellees. 

PEB  CUBIAM. — The  record  in  this  case  was  filed  in  this 
court  one  year  ago.  No  brief  or  argument  or  assignment  of 
errors  has  been  filed  by  the  appellant ;  nor  has  appellant  orally 
presented  his  case. 

Upon  our  own  motion,  the  appeal  is  dismissed  for  want  of 
prosecution. 

SLOAN,  J.,  not  sitting. 
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[Criminal  No.  266.    Filed  March  20,  1909.] 

[100  Pac.  440.] 

V.  C.  MUSGEAVE,  Defendant  and  Appellant,  v.  TERRI- 
TORY OF  ARIZONA,  Respondent. 

1.  Cbihinal  Law — ^Appeal — Tbansceifp— Certification. — ^Where  the 
reporter's  transcript  of  the  eridence  in  a  criminal  case  was  not  filed 
in  the  trial  court,  or  certified  bj  the  trial  judge,  error  eonld  not  be 
assigned  thereon. 

2.  Cbiminal  Law — Rape — ^Assault — ^Instructions. — ^Where,  in  a 
prosecution  for  assault  to  rape,  the  indictment  was  so  drawn  that 
defendant  might  properlj  have  been  found  guilty  of  simple  assault, 
if  the  evidenoe  warranted  it,  the  court  did  not  err  in  charging  that, 
if  the  jury  were  satisfied  beyond  a  reasonable  doubt  that  defendant 
assaulted  prosecutrix,  but  they  were  not  satisfied  beyond  a  reason- 
able doubt  of  his  felonious  intent  to  have  sexual  intercourse  with 
her,  they  should  convict  him  of  simple  assault. 

8.  Criminal  Law — Appeal — ^Prbjudios. — ^Where  accused  was  convicted 
of  assault  with  intent  to  rape,  he  jna  not  prejudiced  by  an  instruc- 
tion authorizing  his  conviction  under  certain  eireumstanees  of  sim- 
ple assault. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Santa  Cruz. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

William  G.  Qilmore,  for  Appellant. 

E.  S.  Clark,  Attorney  General,  for  Territory. 

PER  CURIAM. — The  appellant  was  convicted  of  the  crime 
of  an  assault  with  intent  to  commit  rape.  All  the  errors  but 
one  assigned  in  the  brief  of  appellant  relate  to  rulings  of  the 
court  on  testimony  offered  upon  the  trial.  None  of  the  assign- 
ments in  this  regard  appear  to  be  well  founded.  Further- 
more, the  reporter's  transcript  of  the  evidence  was  not  filed  in 
the  court  below,  or  certified  to  by  the  trial  judge  as  correct, 
and,  as  we  have  repeatedly  held,  cannot,  therefore,  be  made 
the  basis  of  a  reversal  of  .the  judgment,  if  the  errors  assigned 
had  foundation. 

It  18  urged  that  the  trial  court  erred  in  charging  the  jury 
that  if  they  were  satisfied  beyond  a  reasonable  doubt  that  the 
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appellant  made  an  assault  upon  the  prosecuting  witness,  but 
were  not  satisfied  beyond  a  reasonable  doubt  of  his  felonious 
intent  to  commit  an  act  of  sexual  intercourse  with  her  in  such 
manner  as  would  constitute  rape,  the  jury  might  find  the  ap- 
pellant guilty  of  simple  assault ;  the  contention  of  the  appel- 
lant being  that  the  trial  court  should  have  instructed  the  jury 
that  the  appellant  was  guilty  either  of  an  assault  with  intent 
to  commit  rape  or  of  an  aggravated  assault,  but  that  he  could 
not  properly  be  convicted  of  a  simple  assault  Under  the  in- 
dictment as  drawn,  the  appellant  might  prox)erly  have  been 
found  guilty  of  the  crime  of  simple  assault,  if  the  evidence 
warranted  it;  and  the  contention  of  the  appellant  is  without 
merit.  Furthermore,  the  conviction  being  one  of  an  assault 
with  intent  to  commit  rape,  the  charge  of  the  trial  court  was 
manifestly  in  the  appellant's  favor,  and  he  cannot  be  heard 
to  complain. 

We  find  no  reversible  error  on  the  face  of  the  record,  and 
the  judgment  of  the  district  court  is  affirmed. 

DOAN,  J.f  not  sitting. 


[CIyU  No.  1073.    FUed  March  20,  1909.] 
[100  Pae.  441.] 

IRA  B.  SALIjADAY,  as  Father  of  KATIE  SALLADAT,  an 
Infant,  Deceased,  for  the  Use  and  Benefit  of  the  Estate 
of  Said  Deceased  Infant,  PlaintiflF  and  Appellant,  v.  OLD 
DOMINION  COPPER  MINING  COMPANY,  a  Corpora- 
tion, Defendant  and  Appellee. 

1.  NieuQENCE — ^Dangerous  Preihsss — ^Places  Attbaotivb  to  Chil- 
DBEN. — ^An  unprotected  open  flume  maintained  by  defendant  on  its 
own  land  was  not  such  a  dangerous  appliance  attractive  to  cMldren 
as  to  render  defendant  liable  for  the  death  of  plaintiff's  infant 
child,  three  years  and  nine  months  of  age,  by  being  carried  down 
the  flume  while  playing  near  the  same  as  a  trespasser. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila.  Fred- 
erick S.  Nave,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion. 
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Allred  &  Whitcher,  for  Appellant. 

The  amended  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action  under  our  statutes.  The  general  demurrer 
of  the  appellee  admits  all  matters  of  fact  alleged  and  all 
deductions  and  conclusions  which  by  reasonable  intendment 
naturally  arise  from  the  facts  admitted.  Phoenix  Nat  Bank 
V.  A.  B.  Cleveland  Co,,  34  N.  Y.  St.  Rep.  498,  11  N.  Y.  Supp. 
873;  Marie  v.  Garrison,  83  N.  Y.  14;  MiUiken  v.  W.  U.  Tel. 
Co.,  110  N.  Y.  403,  18  N.  B.  251,  1  L.  B.  A.  281;  Hyde  v. 
Moffaii,  16  Vt.  271. 

It  is  negligence  to  maintain  on  open,  uninclosed  and  acces- 
sible premises,  where  the  presence  of  young  children  may  be 
reasonably  anticipated,  any  machine  or  instrumentality  which 
is  attractive  and  alluring  to  such  children  and  at  the  same 
time  dangerous  to  them,  without  taking  reasonable  precautions 
to  guard  or  render  harmless  such  machine  or  instrumentality, 
or  to  guard  the  premises  on  which  same  is  situated  so  as  rea- 
sonably to  prevent  the  intrusion  of  such  children  thereon ;  and 
for  an  injury  to  a  young  child  attracted  by  and  to  such 
a  machine  or  instrumentality,  located  and  situated  as  above 
set  forth,  and  inflicted  upon  such  child  by  such  machine  or 
instrumentality  in  the  absence  of  such  precautions  on  the  part 
of  its  proprietor,  an  action  for  damages  lies.  Sioux  City  di  P. 
B.  Co.  V.  Stout,  17  Wall.  657,  21  L.  Ed.  745 ;  Ferguson  v.  BcriU 
way  Co.,  77  6a.  102 ;  Kansas  Cent.  By.  Co.  v.  Fitzsimmons,  22 
Kan.  686,  31  Am.  Rep.  203 ;  Keffe  v.  Bailway  Co.,  21  Minn. 
207,  18  Am.  Rep.  393,  cited  and  approved  in  Union  Pac.  By. 
Co.  V.  McDonald,  152  U.  S.  262,  14  Sup.  Ct.  619,  38  L.  Ed. 
434,  440;  Walsh  v.  Fitchburg  B.  Co.,  78  Hun,  1,  28  N.  Y.  Supp. 
1097 ;  Gulf  etc.  By.  Co.  v.  Styron,  66  Tex.  421,  1  S.  W.  161 ; 
Price  V.  Atchison  Water  Co.,  58  Kan.  551,  62  Am.  St.  Rep. 
625,  50  Pac.  450;  Franks  v.  Southern  Cotton  Oil  Co.,  78  S.  C. 
10,  58  S.  E.  960, 12  L.  R.  A.,  N.  S.,  468. 

Herring,  Sorin  &  Ellinwood,  for  Appellee. 

The  question  presented  by  this  appeal  is  whether  the 
amended  complaint  states  facts  sufficient  to  constitute  a  cause 
of  action.  A  demurrer  does  not  admit  a  conclusion  of  law 
stated  in  the  pleading  demurred  to,  unless  it  follows  from 
material  facts  well  pleaded.    Abbott's  Brief  on  Pleadings,  61, 
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and  cases  cited.  An  allegation  of  defendant's  duty  is  of  no 
avail  unless  from  the  rest  of  the  complaint  the  facts  necessary 
to  raise  the  duty  can  be  collected.  City  of  Buffalo  v.  HcXUh 
way,  7  N.  Y.  493,  498,  57  Am.  Dec.  560 ;  12  Bncy.  of  PL  & 
Pr.  1040;  LeadvUle  Water  Co.  v.  City  of  Leadville,  22  Colo. 
297,  45  Pac.  362,  and  cases  cited. 

It  will  be  presumed  upon  demurrer  that  the  plaintiff  has 
stated  his  case  as  strongly  as  it  can  be  stated.  Smith  v.  Secur- 
ity L.  &  T.  Co.,  8  N.  D.  451,  79  N.  W.  981.  Pacts  not  alleged 
are,  on  demurrer  to  the  complaint,  assumed  not  to  exist. 
Supply  Ditch  Co.  v.  Elliott,  10  Colo.  327,  3  Am.  St.  Rep.  586, 
15  Pac.  691,  693.  Nothing  is  assumed'  in  favor  of  plaintiff 
"wthich  he  has  not  averred,  for  the  law  does  not  presume  that  the 
plaintiff's  pleadings  are  less  strong  than  the  facts  of  the  case 
will  warrant.  Cruger  v.  Hudson  River  R.  R.  Co.,  12  N.  Y. 
190,  201 ;  Smith  v.  Buttner,  90  Oal.  95,  100,  27  Pac.  29. 

There  is  no  allegation  that  the  flume  was  defective  in  itrf 
construction  or  out  of  repair.  There  is  no  allegation  in  the 
complaint  which  charges  that  the  defendant  made  any  other 
use  of  this  flume  than  others  ordinarily  do  throughout  the 
country.  No  implied  invitation  exists,  as  a  matter  of  law, 
where  the  owner  merely  makes  such  use  of  his  property  as 
others  ordinarily  do  throughout  the  country.  DriscoU  ▼. 
Clark,  32  Mont.  172,  80  Pac.  1,  373,  and  cases  cited ;  Dobbins 
V.  Railway  Co.,  91  Tex.  60,  66  Am.  St.  Rep.  856,  41  S.  W.  62, 
88  L.  R.  A.  573 ;  Williamson  v.  Gulf  etc.  Ry.  Co.,  40  Tex.  Civ. 
App.  18,  88  S.  W.  279. 

KENT,  C.  J. — This  is  an  action  to  recover  damages  for  in- 
juries causing  the  death  of  an  infant  of  the  age  of  three  years. 
The  complaint  alleges,  in  substance:  That  near  the  house 
where  the  child  resided  with  her  parents  there  was  an  unin- 
closed  lot,  where  the  child-and  other  children  were  permitted 
to  go,  and  did  go  with  the  knowledge  of  the  defendant,  and 
that  such  uninclosed  lot  was  a  safe  place.  That  thereafter  the 
defendant  company  negligently  erected  thereon  a  certain  open 
flume  about  two  feet  across  the  top,  U-shaped,  and  about  six 
hundred  feet  long,  which  was  partly  constructed  and  built 
upon  high  trestles,  and  was  open,  uninclosed,  uncovered,  ex- 
posed, and  in  a  dangerous  condition  and  position,  all  of  which 
was  known  to  the  defendant.    That  the  flxune  had  a  rapid  fall. 
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and  that  the  defendant  negligently  conveyed  and  caused  to 
be  nm  therein  a  rapid  stream  of  water,  which  was  negligently 
flowed  and  mn  by  the  defendant  in  the  flume,  at  the  end 
thereof  falling  therefrom  a  distance  of  fifteen  feet  or  more. 
That  the  children  of  the  neighborhood  were  accustomed  and 
permitted  to  play  without  obstruction  of  any  kind  from  the 
defendant  upon  all  the  open  and  uninclosed  ground  wherein 
said  flume  was  situated,  both  before  and  after  the  erection  of 
the  flume,  and  that  such  flume  was  located  along,  over,  and 
adjoining  said  ground  in  immediate  proximity  to  the  residence 
of  the  said  child.  That  by  reason  of  the  rapid  stream  of  water 
run  therein  and  the  rapid  fall  of  the  flume  and  the  height 
of  the  flume  at  the  end  thereof,  and  by  reason  of  the  uncovered 
and  unguarded  condition  thereof,  said  flume  was  an  instru- 
mentality extremely  dangerous  to  young  children  engaged  in 
play  upon  said  open  and  uninclosed  ground  near  the  flume, 
and  was  calculated  and  capable  of  inflicting  upon  such  chil- 
dren grievous  bodily  harm.  That  by  reason  of  the  rapidly 
moving  stream  of  water  constantly  flowing  in  said  open  flume, 
said  flume  was  an  object  attractive  and  enticing  to  children, 
and  constituted  an  allurement,  inducement,  and  invitation  to 
children  to  frequent  said  flume  and  the  open  ground  and 
banfas  along  the  same  for  the  purpose  of  amusement  and  play, 
and  that  the  children  of  the  vicinity  were  in  the  habit  of  fre- 
quenting the  said  flume  and  the  banks  and  open  ground  along 
the  same  for  the  purpose  of  amusement  and  play.  That  said 
flume,  by  reason  of  the  stream  of  water  flowing  therein  and 
the  uninclosed  and  exposed  condition  of  the  flume  and  its  loca- 
tion, was  then  and  there  a  dangerous  instrumentality  likely 
•  to  inflict  injury  or  death  on  young  children  attracted  thereto 
or  falling  therein,  all  of  which  the  defendant  knew.  That  it 
was  the  duty  of  the  defendant  to  maintain  about  and  hpon 
said  flume  a  proper  indosure,  covering,  or  other  safeguard  to 
prevent  children  playing  in  such  open  ground  and  along  the 
banks  of  such  gulch  or  flume  from  falling  or  being  drawn  into 
the  water  flowed  therein,  and  to  keep  them  from  danger  of 
injury  or  death  by  falling  into  said  open  and  unguarded 
flume ;  but  that  the  defendant,  wholly  neglecting  its  duty,  neg- 
lected and  carelessly  failed  to  provide  such  indosure,  cover,  or 
guard,  and  permitted  said  flume  to  remain  and  be  uninclosed, 
xmguarded,  and  open,  so  that  children  could  pass  freely  onto 
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and  across  said  open  and  uninclosed  ^ound  to  said  flume  as 
they  had  theretofore  been  accustomed  to  do,  and  that  children, 
allured,  enticed,  and  invited  to  said  flume  by  reason  of  the 
attraction  of  said  running  stream  of  water,  might  come  at  said 
flume  without  obstruction  or  hindrance  of  any  kind.  That 
upon  a  certain  specified  day  the  infant  Katie  Salladay,  being 
then  of  the  age  of  three  years  and  nine  months,  being  then 
and  there  lawfully  upon  said  open  and  uninclosed  ground 
near  said  open  and  uncovered  flume  engaged  in  play,  and 
being  then  and  there  enticed,  drawn,  and  invited  to  said  open 
and  uncovered  flume  by  the  allurement  of  said  rapid  running 
stream  of  water  flowed  therein  by  defendant,  fell  into  said 
open  flume  and  was  then  and  there,  by  the  force  of  the  stream 
then  and  there  being  negligently  run  and  conveyed  therein 
by  the  defendant,  carried,  borne  along  and  through  said  flume 
to  the  end  thereof,  and  there,  by  the  force  of  the  stream,  vio- 
lently thrown  and  hurled  from  the  flume  upon  the  rocks  below, 
and  thereby  received  wounds  from  which  she  died,  to  the  dam- 
age of  the  plaintiff  as  father  of  the  child  in  the  sum  of  $5,000. 
To  this  complaint  a  general  demurrer  was  interposed,  which 
was  sustained  by  the  court,*  and  from  the  judgment  entered 
thereon  the  plaintiff  has  appealed. 

The  question  for  our  determination  is  whether,  as  claimed 
by  the  appellant,  the  facts  set  forth  in  the  complaint  bring 
this  case  within  the  decision  of  the  so-called  ''Turntable  Case" 
{Sioux  City  etc.  By.  Co.  v.  Stout,  84  U.  S.  657,  21  L.  Ed.  745), 
or  the  subsequent  case  of  Union  Pac.  By.  Co.  v.  McDonald,  152 
U.  S.  262,  14  Sup.  Ct.  619,  38  L.  Ed.  434.  If  so,  these  de- 
cisions being  binding  upon  this  court,  the  demurrer  should 
not  have  been  sustained,  and  we  should  reverse  th^  judgment 
of  the  court  below.  The  so-called  ** turntable  decision,"  as 
announced  in  the  Stout  case,  is  to  the  effect  that  where  a  child, 
so  young  as  not  to  realize  the  danger,  and  a  technical  tres- 
passer, is  injured  while  playing  upon  a  turntable  upon  the 
railroad  company's  premises,  which  the  railroad  comx)any, 
knowing  its  attraction  to  children,  has  negligently  left  un- 
locked, the  company  is  liable  in  damages  for  such  injuries, 
where  by  reasonable  care  the  danger  might  have  been  obviated. 
In  the  McDonald  case  the  railroad  company  had  failed,  as  re- 
quired by  statute,  to  fence  in  a  burning  slack  pit  which  on  its 
surface  presented  no  sign  of  danger,  and  the  company  was 
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held  liable  for  the  injuries  received  by  a  child  who  fell  therein. 
It  is  readily  distinguishable  from  the  case  at  bar.  There  are 
many  more  than  a  hundxed  cases  where  the  doctrine  of  the 
turntable  case  has  been  followed,  repudiated,  or  distinguished. 
Over  fifty  of  them  are  cited  in  the  case  of  WheeUng  etc.  By. 
Co.  V.  Harvey,  77  Ohio  St.  235, 122  Am.  St.  Rep.  503,  83  N.  E. 
66.  Many  others  may  be  found  collated  and  commented  upon 
in  various  valuable  notes  in  the  American  and  English  Anno- 
tated Cases  (vol.  5,  p.  377;  vol.  7,  p.  200;  vol.  11,  pp.  901, 
990).  It  w-ould  be  profitless  to  attempt  to  review  these  de- 
cisions here.  Broadly  speaking,  they  may  be  divided  into  four 
classes:  (1)  Where  the  turntable  doctrine  is  entirely  repudi- 
ated; (2)  Where  the  doctrine  is  accepted,  but  confined  to 
turntables  or  to  attractive  dangerous  machinery;  (3)  Where 
it  is  held  to  cover  various  latent  and  Ridden  dangers;  (4) 
Where  it  is  held  to  cover,  or  is  extended  to,  cases  of  patent  and 
visible  alluring  dangers  other  than  those  arising  from  mechan- 
ical appliances,  defective  or  otherwise.    The  case  at  bar  is  one 

ft 

where  the  facts  are  such  as  are  found  in  the  fourth  of  the 
above  classifications,  and  the  question  for  our  determination  is 
whether  the  turntable  decision  should  be  held  to  cover  such  a 
case,  or,  if  not,  whether  we  should  extend  the  doctrine  to  cover 
such  a  case. 

As  to  the  latter  question,  we  are  clearly  of  the  opinion  that 
it  should  not  be  extended.  It  is  a  matter  of  common  knowl- 
edge that  alluring  and  attractive  flumes,  such  as  the  one  in 
question  in  this  case,  carrying  running  water,  are  extensively 
used  in  this  territory,  not  only  by  miners  in  the  necessary  and 
proper  conduct  of  their  business,  but  by  farmers  in  the  neces- 
sary diversion  and  application  of  the  public  streams  to  a  bene- 
ficial use  upon  their  lands  in  the  cultivation  of  their  crops. 
Not  only  flumes,  but  irrigation  ditches,  large  and  small,  similar 
in  purpose,  construction,  and  use,  and  equally  dangerous  and 
alluring  to  the  child,  are  to  be  found  throughout  the  territory 
wherever  cultivation  of  the  land  is  carried  on,  and  such  con- 
duits, practically  impossible  to  render  harmless,  are  indis- 
pensable for  the  maintenance  of  life  and  prosperity.  There 
is  no  distinction  that  properly  can  be  drawn  for  liability  for 
injuries  received  by  a  child  from  any  of  such  various  means 
of  diversion  or  use  of  water.  Both  as  a  matter  of  law  and  as 
a  matter  of  public  policy  we  feel  that  the  so-called  ^'turntable 

ZII  Arix.— » 
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doctrine"  should  not  be  extended  to  cover  such  a  case  as  is 
here  presented. 

The  question  whether  or  not  such  a  case  as  this  is  within 
the  holding  in  the  Stout  case,  without  any  extension  of  the 
law  there  declared,  is  more  difficult  of  solution.  Logically 
there  would  seem  to  be  no  distinction  to  be  drawn  between  lia- 
bility for  injuries  received  by  a  young  child  by  means  of  an 
alluring,  dangerous  turntable  maintained  by  a  railroad  com- 
pany, and  injuries  received  by  such  a  child  from  any  alluring 
and  dangerous  mechanism  or  object  maintained  by  any  person 
on  his  land* — and  practically  nearly  every  dangerous  mech- 
anism or  object  is  alluring  to  the  child.  If  the  Stout  case  is 
to  be  considered  as  the  annunciation  of  a  doctrine  of  the  lia- 
bility of  persons  for  such  injuries  to  young  children,  the  logical 
result  of  such  doctrine  would  seem  to  be  that  every  land  owner 
must,  at  his  peril,  render  his  premises,  as  has  been  said,  ''child 
proof";  but  the  decision  in  the  Stout  case  was  not  a  decision 
announcing  a  new  rule  of  law,  but  it  was  an  innovation  upon 
the  theretofore  accepted  rule  that  a  land  owner  is  not  liable 
for  the  visible  condition  of  his  premises  to  one  who  enters 
upon  them  without  permission.  It  is  therefore  an  exception 
to  a  well-known  rule  of  law,  rather  than  in  itself  a  rule  of 
law.  Whatever  may  seem  to  be  the  logical  deduction  that  can 
be  drawn  from  such  exception  to  the  rule,  when  applied  to 
other  conditions  and  circumstances,  we  do  not  believe  it  was 
the  intention  of  the  supreme  court  of  the  United  States  by  its 
decision  to  include  in  such  exception  to  the  rule  all  cases  of 
such  injuries,  however  occasioned.  The  Stout  case  being  an 
exception  to  the  rule,  we  are  inclined  to  confine  the  extent  of 
the  decision  therein  to  conditions  where  the  land  owner  has 
neglected  some  usual  or  customary  precaution,  or  where  the 
danger  to  be  guarded  against  was  temporary  or  unexpected,  or 
not  entirely  open  to  observation — such  conditions  as  the  su- 
preme court  had  before  it  and  has  passed  upon  in  the  two  cases 
cited — and  to  hold  that  the  decision  does  not  reach  cases  where 
the  danger  is  not  only  obvious,  but  where  the  object  itself 
from  which  the  danger  arises  is  of  such  a  character  that,  as 
has  been  said,  ''from  the  reason  of  the  thing  and  the  customs 
of  the  community  the  defendant  was  entitled  to  assume  that 
the  plaintiff's  natural  guardians  would  protect  him  from  any 
dangers  attached  thereto  as  they  easily  could  and  ought  to 
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have  done.'*  "We  hold  that  upon  the  facts  set  up  in  the  com- 
plaint this  was  not  a  case  covered  by  the  turntable  decision, 
but  one  rather  which  comes  within  the  general  rule  of  liability 
and  within  the  construction  adhered  to  in  the  following  cases 
somewhat  similar  in  their  facts:  Sullivan  v.  Huidekoper,  27 
App.  D.  C.  154,  5  L.  R.  A,,  N.  S.,  263;  McCdbe  v.  American 
Wooden  Co,  (C.  C),  124  Fed.  283,  affirmed,  132  Fed.  1006,  65 
C.  C.  A.  59 ;  S warts  v.  Akron  Co,  (reported  with  Wheeling  Co, 
V.  Harvey) ,  77  Ohio  St.  255,  122  Am.  St.  Rep.  503,  83  N.  E. 
66 ;  Siendal  v.  Boyd,  73  Minn.  53,  72  Am.  St.  Rep.  597,  75 
N.  B.  735,  42  L.  R.  A.  288. 

The  judgment  of  the  district  court  is  affirmed. 

SLOAN,  DOAN,  and  CAMPBELL,  JJ.,  concur. 

NOTE. — Ab  to  attractive  nuisances,  see  note  to  CahUl  y.  E,  B.  f  A.  L. 
8Ume  t.  Co.  (Cal.),  19  L.  B.  A.,  N.  8.,  1094. 
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LOUIS  V.  EYTINGE,  Defendant  and  Appellant,  v.  TERRI- 
TORY OF  ARIZONA,  Respondent. 

1.  Gbiional  Law — ^Affeal — ^Bsitjsal  of  Gontintjancs — ^Disgbjgtion — 

Bevisw. — The  granting  or  withholding  of  a  continuance  rests  in 
the  sound  discretion  of  the  trial  court,  and  its  action  thereon  will 
not  be  reversed  on  appeal  unless  it  is  manifest  that  the  discretion 
has  been  abused. 

2.  Cbimikal    Law  —  Ck)NTiNUANCK  —  Application  —  Veripication    o» 

Facts — ^Inpormatiok — Beldsp. — It  is  not  an  abuse  of  discretion 
to  deny  accused  a  continuance,  where  all  the  material  facts  on  the 
basis  of  which  the  continuance  is  sought  are  averred  on  informa- 
tion and  belief  without  setting  forth  the  sources  of  the  informa- 
tion. 

3.  Appidavits — SUPPIGIENCT  OF  AvEBMENTS. — To  demand  consideration 

in  any  judicial  proceeding,  an  affidavit  must  be  traversable,  and 
lay  the  foundation  for  a  cbarge  of  perjury  if  false. 

4.  JuBT — Examination  op  Jueobs. — ^While  the  trial  court  must  allow 

reasonable  latitude  in  the  examination  of  jurors  beyond  those  ques- 
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tions  Tvhlch  tend  to  lay  a  foundation  for  challenge  for  eaoae,  to 
enable  accused  to  intelligentlj  exercise  his  peremptory  challenges, 
the  court  has  discretion  to  restrict  the  extent  of  such  inquiry  to 
prevent  delay. 

5.  Gbiminal  JjAw — ^Appeal — ^Examination  of  Jubobs — ^DiscBEnoN.— 
In  the  absence  of  an  abuse  of  discretion,  the  refusal  of  the  trial 
court  to  permit  certain  questions  to  be  asked  of  jurors  on  their 
voir  dire  is  not  ground  for  reversal,  though  the  questions  are  per- 
tinent. 

6.  Criminal  Law — ^Appsal — ^Pbejtjdice. — ^In  a  prosecution   for  homi- 

cide, defendant  was  not  permitted  to  ask  six  jurors  on  their  voir 
dire  vrhether  each  one  had  a  belief  ea  to  whether  decedent  was 
killed  or  not.  Two  of  the  six  were  excused  for  cause,  and  the 
remaining  four  were  examined  by  accused  with  sufELcient  elabora- 
tion to  exclude  any  basis  for  reasonable  contention  that  failure  to 
have  such  specific  question  answered  was  prejudicial  to  him.  Held, 
that  the  exclusion  of  the  question  vras  not  ground  for  reversal 

7.  HoMiciDs — "MuBDZft** — ^Degrees — Statutes — "Other" — ^Mueder,    by 

Poison — ^"Implied  Maugb" — "Exfbsss  Mauce." — ^Penal  Code  of 
1901,  .section  172,  declares  that  "murder"  is  the  unlawful  killing 
of  a  human  being  with  malice  aforethought.  Such  malice  is  express 
or  implied.  It  is  express  when  there  is  manifested  a  deliberate 
intention  unlawfully  to  take  away  the  life  of  a  fellow  creature,  and 
is  implied  where  no  considerable  provocation  appears,  or  where  the 
circumstances  attending  the  killing  show  an  abandoned  and  malig- 
nant heart.  Section  173  dechires  that  all  murder  perpetrated  bj 
poison  or  by  any  other  kind  of  willful,  deliberate  and  premeditated 
killing,  or  which  is  committed  in  the  perpetration  of,  or  attempt 
to  perpetrate,  arson,  rape,  robbery,  burglary,  or  mayhem,  is  murder 
in  the  first  degree,  and  all  other  kinds  of  murder  are  in  the 
second  degree.  Held,  that  the  word  "other"  in  section  173  was 
used  to  supply  the  sense  of  addition  to\the  enumeration;  and  hence 
an  instruction  that  it  was  not  essential  to  a  verdict  of  murder  in 
the  first  degree  by  poison  that  there  should  be  proof  that  defend- 
ant administered  the  poison  to  decedent  with  a  specific  intent  to 
kill  him  was  proper,  malice  being  implied. 

8.  Homicide— Statutes — "Murder." — Penal  Code  of  1901,  section  173, 

provides  that  all  "murder"  which  is  perpetrated  by  means  of  poison 
or  lying  in  wait  or  by  any  other  kind  of  willful,  deliberate,  or 
premeditated  killing,  or  which  is  committed  in  the  perpetration  of 
certain  offenses,  shall  be  murder  in  the  first  degree,  and  all  other 
kinds  of  murder  are  in  the  second  degree.  Held,  that  such  section 
does  not  prescribe  that  all  "killing"  perpetrated  by  means  of  poison 
is  murder  in  the  first  degree,  but  that  all. "murder"  so  perpetrated 
is  so;  the  word  "murder"  being  there  used  to  denote  all  that  la 
covered  in  the  definition  of  that  word  in  section  172,  defining 
murder  as  the  unlawful  killing  of  a  human  being  with  maliee 
aforethought,  etc 
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9.  Hoiacms — Instructions — ^Elsmxnts  oy  Oitenss. — Where  an  in- 
Btraetion  directed  that  a  convietion  could  be  had  OX1I7  on  proof  of 
malice,  it  ma  not  obnozioiis  to  the  saggestion  that  it  failed  to 
authorize  an  acquittal  if  the  killing  was  excusable,  or  as  author- 
izing a  conviction  of  murder  on  OTidence  which  would  support  a 
eouTiction  of  manslaughter  onlj. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  Gounly  of  Maricopa. 
Edward  Kent,  Judge.    Affirmed. 

• 

STATEMENT  OF  THE  CASE. 

The  appellant  was  indicted  by  the  grand'  jury  of  Maricopa 
County  on  the  twenty-third  day  of  April,  1907.  This  indict- 
ment charges  him  with  murder  in  the  first  degree  and  is  in 
two  counts,  each  of  which  charges  the  appellant  with  the 
murder  of  John  Leitch  on  or  about  the  seventeenth  day  of 
March,  1907.  The  first  count  charges  that  the  appellant  un- 
lawfully, feloniously  and  with  malice  aforethought  gave  and 
administered  chloroform  and  certain  other  poison,  to  the 
grand  jury  unknown,  to  John  Leitch  with  the  unlawful  intent 
to  kill  him.  The  second  count  charges  that  appellant  unlaw- 
fully, feloniously  and  with  premeditated  and  deliberate  malice 
aforethought  killed  and  murdered  John  Leitch  by  some  way 
and  manner  and  by  some  instrument  and  weapon  and  by  some 
poison  to  the  grand  jury  unknown.  The  indictment  is  sub- 
stantially the  formula  adopted  in  Westmoreland  v.  United 
States,  155  U.  S.  545,  15  Sup.  Ct.  243,  39  L.  Ed.  255,  and 
Edmonds  v.  State,  34  Ark.  720.  The  questions  involved  are 
as  follows:  The  denial  of  an  application  for  a  continuance 
made  on  behalf  of  defendant ;  errors  in  the  selection  of  jurors ; 
errors  in  the  admission  and  rejection  of  testimony ;  errors  in 
giving  and  refusing  instructions  to  the  jury  and  failure  of  the 
evidence  to  establish  the  corpus  delicti. 

A.  C.  Baker,  and  Alfred  Franklin,  for  Appellant. 

The  denial  of  the  application  for  a  continuance  and  forcing 
the  applicant  to  trial  under  the  circumstances  in  this  case 
set  out  deprived  him  of  a  great  right.  Claxton  v.  Common- 
we<dth  (Ky.),  30  S.  W.  998;  Ryder  v.  States,  100  Ga.  528,  62 
Am.  St.  Rep.  334,  28  S.  B.  246,  38  L.  B.  A.  721.  The  court 
erred  in  the  selectioin  of  jurors.    It  was  incumbent  upon  the 
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prosecution  to  prove  that  the  death  of  the  deceased  was  caused 
by  poison  administered  by  the  appellant.  It  is  not  necessary 
to  disqualify  a  juror  that  he  should  have  «  judgment  or 
opinion  upon  a  consideration  of  all  the  circumstances  involved 
in  the  case.  It  is  sufficient  for  his  disqualification  that  his 
obnoxious  opinion  attaches  to  any  one  material  fact  involved. 
Thompson  and  Merriman  on  Juries,  sec.  217;  Stewart  v. 
State,  13  Ark.  720;  Davis  v.  Walker,  60  111.  452;  Watson 
V.  Whitner,  23  Cal.  376 ;  People  v.  Carsay,  57  Cal.  102 ;  State 
V.  Mann,  83  Mo.  589 ;  Donovan  v.  People,  139  111.  418 ;  Bayse 
V.  State,  45  Neb.  261,  63  N.  W.  811. 

Experiments  before  a  jury  are  often  allowed  in  both  civil 
and  criminal  cases,  but  on  account  of  the  misconception  and 
error  liable  to  occur  from  their  use,  it  is  essential  that  the  cir- 
cumstances and  conditions  be  similar  as  those  which  the 
experiment  is  designed  to  illustrate.  Chicago  etc.  B.  B.  Co. 
V.  Champion,  9  Ind.  App.  510 ,  53  Am.  St.  Rep.  357,  36  N.  E. 
221,  37  N.  E.  21;  12  Am.  &  Eng.  Ency.  of  Law,  406.  If  the 
conditions  are  dissimilar,  evidence  of  experiments  are  inad- 
missible. Tesney  v.  State,  77  Ala.  33 ;  Commonwealth  v.  Piper, 
120  Mass.  185. 

In  all  those  cases  where  they  are  admissible,  the  experi- 
ments must  be  made  with  the  same  means.  State  v.  Jtistus, 
11  Or.  178,  50  Am.  Rep.  470,  8  Pac.  337 ;  Petteway  v.  State, 
36  Tex.  Cr.  97,  35  S.  W.  646.  Where  deceased's  skull  was 
broken  with  a  poker,  experiment  with  a  similar  poker  but 
a  different  skull,  to  show  facility,  etc.,  was  rejected.  Com- 
monwealth V.  Twitchell,  1  Brewst.  566. 

"All  murder,  which  is  perpetrated  by  means  of  poison  or 
lying  in  wait  or  by  any  other  kind  of  willful,  deliberate  and 
premeditated'  killing  or  which  is  committed  in  the  perpe- 
tration of  or  an  attempt  to  perpetrate  arson,  rape,  robbery, 
burglary  or  mayhem  is  murder  of  the  first  degree  and  all 
other  kinds  of  murder  are  murder  of  the  second  degree." 
Pen.  Code,  sec.  173.  The  point  of  the  matter  is  this,  whether 
or  not  there  was  malice  aforethought  or  premeditation  and 
deliberation  in  either  one  of  the  instances  becomes  a  question 
of  fact  and  not  a  presumption  of  law.  In  State  v.  Phinney, 
13  Idaho,  307,  89  Pac.  634,  the  court  also  added:  *'The  jury 
might  conclude  that  the  death  was  caused  by  means  of  poison 
and  yet  be  satisfied  that  it  was  without  malice  aforethought." 
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People  V.  Milton,  145  Cal.  169,  78  Pac.  549 ;  21  Ency.  of  Law, 
167 ;  State  v.  Phinney,  13  Idaho,  307,  89  Pac.  634,  12  L.  R.  A., 
N.  S.,  935 ;  McClain  on  Criminal  Law,  sec.  359 ;  State  v.  King, 
24  Utah,  482,  91  Am.  St.  Rep.  808,  68  Pac.  418 ;  State  v.  Daly, 
210  Mo.  664, 109  S.  W.  53. 

It  is  unquestionably  true  that  proof  of  the  prisoner's  gwlt 
of  cuiother  crime  than  that  for  which  he  is  being  tried  cannot 
be  put  in  evidence  unless  it  be  in  exceptional  oases,  to  show 
scienter  or  animo,  or  a  connected  plan  or  scheme.  1  Qreen- 
leaf  on  Evidence,  4th  ed.,  sec.  52;  Kerr  on  Homicide,  sec. 
469 ;  Hawes  v.  People,  129  111.  521,  16  Am.  St.  Rep.  283,  21  N. 
E.  777,  4  L.  R.  A,  582 ;  12  Cyc.  405 ;  People  v.  Molinea/ux,  168 
N.  Y.  264;  61  N.  E.  286,  62  L.  R.  A.  193. 

The  jury  are  the  judges  of  the  facts  and  must  be  left  to 
weigh  the  evidence  without  any  rules  from  the  court,  which 
will  compel  them  to  indulge  a  presumption  of  fact  whether 
under  all  the  eircumstances  they  think  they  ought  to  indtdge 
it  or  not,  Allison  v.  State,  42  Ind.  354;  Stone  v.  Oeyser 
Quicksilver  Min.  Co.,  52  Gal.  315,  1  Morr.  Min.  Rep.  59. 

E.  S.  Clark,  Attorney  Gteneral,  for  the  Territory. 

The  matter  of  granting  or  denying  a  motion  for  continu- 
ance is  wholly  discretionary.  Haiderman  v.  Territory,  7 
Ariz.  120,  60  Am.  ^t.  Rep.  876,  and  cases  cited. 

The  court  was  right  in  sustaining  an  objection  to  the  ques- 
tion "Have  you  now  any  belief  or  opinion  as  to  whether  John 
Leicht  was  killed.''  The  opinion  of  the  juror  in  order  to 
disqualify  him  must  be  upon  the  merits,  that  is,  whether  the 
prisoner  is  guilty  or  not  guilty  of  the  offense  charged,  and 
not  upon  some  one  particular  fact  or  feature  of  the  case;  thus, 
in  cases  of  homicide,  it  has  been  held  that  a  juror  who  has 
formed  the  opinion  that  the  defendant  did  the  killing  is  not 
incompetent  if  he  has  not  formed  an  opinion  as  to  whether 
the  defendant  was  guilty  or  innocent  of  crime  in  the  act  of 
kilUng.  State  v.  Thompson,  9  Iowa,  190;  Lowenberg  v. 
People,  27  N.  Y.  342 ;  State  v.  SoHer,  52  Kan.  531,  34  Pac. 
1036;  Ca^gen  v.  People,  39  Mich.  549;  State  v.  Weems,  96 
Iowa,  426,  65  N.  W.  387. 

"If  the  crime  is  perpetrated  by  means  of  poison,  knowingly 
and  feloniously  administered,  it  will  be  murder  in  the  first 
dJegree,  and  premeditation  and  deliberation  will  be  presumed, 
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and  these  elements  of  the  crime  of  murder  need  not  be 
proved;  and  it  is  the  established  law  that  to  commit  murder 
by  means  of  poison  is  a  deliberate  act,  necessarily  implying 
malice."  State  v.  Wells,  61  Iowa,  629,  47  Am.  Hep.  822,  17 
N.  W.  90;  State  v.  Thomas,  135  Iowa,  717,  109  N.  W.  900; 
State  V.  Va^  Tassell,  103  Iowa,  6,  72  N.  W.  497 ;  State  v.  Ber- 
toch,  112  Iowa,  195,  83  N.  W.  967. 

NAVE,  J. — ^The  appellant  was  convicted  of  murder  in  the 
first  de^ee,  and  has  appealed  from  the  judgment  and  sen- 
tence upon  such  conviction.  Of  the  several  assignments  of 
error  but  three  require  our  consideration. 

1.  Prior  to  his  trial  appellant  applied  for  a  continuance; 
his  application  being  supported  by  the  affideivit  of  his  two 
attorneys  '*that  they  have  been  informed  and  verily  believe" 
several  different  facts  which  would  have  a  tendency  to  prove 
the  defendant  to  be  insane;  likewise,  'Hhat  they  have  been 
informed  and  verily  believe"  that  several  physicians  in  Ohio, 
giving  their  names  and  addresses,  will  testify  to  these  facts, 
and  testify  that  appellant  is  insane  and  has  been  insane  for 
several  years,  and  that  a  continuance  is  necessary  for  the  pur- 
pose of  obtaining  the  testimony  of  these  witnesses.  A  con- 
tinuance was  refused.  The  granting  or  withholding  of  a  con^ 
tinuance  rests  in  the  sound  discretion  of  the  trial  court.  Its 
action  in  refusing  it  will  not  be  the  basis  for  a  reversal  of 
the  judgment  unless  it  is  manifest  that  the  discretion  has 
been  abused.  Elias  v.  Territory,  9  Ariz.  1,  76  Pac.  605; 
Halderman  v.  Territory,  7  Ariz.  126,  60  Pac.  876 ;  Territory 
V.  Dooley,  3  Ariz.  60,  78  Pac.  138;  Territory  v.  Earth,  2  Ariz. 
322,  15  Pac.  673.  It  cannot  with  propriety  be  held  to  be  an 
abuse  of  discretion  to  deny  a  continuance  where  all  of  the 
material  facts  upon  the  basis  of  which  the  continuance  is 
sought  are  averred  upon  information  and  belief  without  set- 
ting forth  the  source  of  the  information.  To  demand  con- 
sideration in  any  judicial  proceeding,  an  affidavit  must  be 
traversable,  and  thereby  must  lay  the  foundation  for  a  char^ 
of  perjury  if  false.  The  affidavit  in  this  case  was  deficient 
in  this  essential.  Comstock  v.  Nebraska,  14  Neb.  205,  15  N. 
W.  355;  People  v.  Francis,  38  Cal.  183;  State  v.  Wilson,  9 
Wash.  218,  37  Pac.  424;  State  v.  Carroll,  13  N.  D.  383,  101 
N.  W.  317;  Turner  v.   Commonwealth,  25  Ky.   Law   Bep. 
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2161,  80  S.  W.  197 ;  State  v.  Crane,  202  Mo.  54, 100  S.  W.  422 ; 
Bradley  v.  State,  128  Gte.  120,  57  S.  B.  237;  Brown  v.  State, 
23  Tex.  195. 

2.  Upon  the  examinetion  of  the  jurors  upon  their  voir  dire, 
the  court  sustained  objections  made  by  the  territory  to  the 
following  question  asked  of  several  of  them:  *'Have  you  any 
belief  now  as  to  whether  John  Leitch  [with  whose  murder 
appellant  was  charged]  was  killed  or  not?"  This  question, 
directed  to  elicit  the  jurors'  opinion  as  to  an  isolated  feature 
of  the  case,  not  being  aimed  directly  at  the  state  of  their 
mindis  with  reference  to  the  defendant's  guilt,  would  tend 
only  remotely  to  lay  a  foundation  for  challenges  for  cause. 
"Wherefore  the  refusal  to  permit  the  question  to  be  answered 
could  not  operate  to  deprive  the  appellant  of  his  privilege  of 
laying  a  foundation  for  a  challenge  for  cause  by  questions, 
more  closely  directed.  24  Cye.  291.  On  the  other  hand,  it 
is  clear  that  the  answers  to  this  question  might  have  value 
to  appellant  in  the  exercise  of  his  peremptory  challenges. 
The  trial  court  must  allow  reasonable  latitude  in  the  exam- 
ination of  jurors  beyond  those  questions  which  tend  to  lay  a 
foundation  for  chaUenge  for  cause  to  enable  the  defendant 
to  acquaint  himself  with  facts  upon  which  he  may  base  per- 
emptory challenges.  Yet  discretion  must  be  lodged  with  the 
trial  court  to  restrict  the  extent  of  such  inquiry;  otherwise 
the  time  of  the  court  may  be  occupied  to  the  unjust  delay  of 
a  crowded  calendar,  as  in  fact  it  notoriously  often  is,  by 
much  extended  examinations  of  jurors  which  in  the  end  prove 
fruitless,  and  at  the  time  do  not  promise  serviceable  disclos- 
ures. In  the  absence  of  an  abuse  of  this  discretion,  the 
refusal  of  the  trial  court  to  i>ermit  certain  questions  to  be 
asked  of  jurors  on  their  voir  dire  should  not  be  the  basis  for 
a  reversal,  even  though  the  questions  are  pertinent.  An  ex- 
amination of  the  record  discloses  that  of  the  six  jurors  of 
whom  the  appellant  was  not  allowed  to  ask  this  question  two 
were  excused  for  cause,  while  the  remaining  four  were  ex- 
amined by  the  appellant  with  sufficient  elaboration  to  exclude 
any  basis  for  a  reasonable  contention  that  failure  to  have  this 
specific  question  answered  was  prejudicial  to  him.  Under 
these  circumstances,  the  discretion  of  the  trial  court  to  re- 
strict the  extent  of  the  examination  was  not  abused. 
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3.  The  other  point  Which  we  shall  consider  has  to  do  with 
the  instructions  to  the  jury.  The  contention  as  to  these  in- 
structions hinges  upon  the  interpretation  to  be  given  to  our 
statutes  defining  the  different  degrees  of  homicide.  These 
statutes  (Pen.  Code  1901)  are  as  follows: 

*'Sec.  172.  Murder  is  the  unlawful  killing  of  human  being 
with  malice  aforethought.  Such  malice  is  expressed  or  im- 
plied. It  is  expressed  when  there  is  manifested  a  deliberate 
intention  unlawfully  to  take  away  the  life  of  a  fellow  crea- 
ture. It  is  implied  where  no  considerable  provocation  ap- 
pearS)  or  when  the  circumstances  attending  the  killing  show 
an  abandoned  and  malignant  heart. 

**Sec.  173.  All  murder  which  is  perpetrated  by  means  of 
poison  or  lying  in  wait,  or  by  any  other  kind  of  willful,  de- 
liberate and  premeditated  killing,  or  which  is  committed  in 
the  perpetration  of,  or  attempt  to  i)erpetrate,  arson,  rape, 
robbery,  burglary,  or  mayhem,  is  murder  of  the  first  degree, 
and  all  other  kinds  of  murder  are  of  the  second  degree." 

'*Sec.  176.  Manslaughter  is  the  unlawful  killing  of  a  hu- 
man being  without  malice.    It  is  of  two  kinds : 

'*  (1)  Voluntary — ^upon  a  sudden  quarrel  or  heat  of  pas- 
sion. 

**(2)  Involuntary — ^in  the  commission  of  an  xmlawful  act 
not  amounting  to  felony;  or  in  the  commission  of  a  lawful 
act  which  might  produce  death  in  an  unlawful  manner,  or 
without  due  caution  and  circumspection." 

The  appellant  was  convicted  of  the  murder  of  the  decedent 
by  administering  poison  to  hiuL 

The  court  instructed  the  jury:  ''I  €un  asked  by  the  de- 
fendant to  instruct  you  that,  before  you  can  convict,  you 
must  be  satisfied  beyond  all  reasonable  doubt  that  the  defend- 
ant administered  chloroform  or  chloral  hydrate  to  John 
Leicht  with  the  specific  intent  to  kill  him.  I  do  not  so  charge 
you.  It  is  not  necessary,  in  order  that  you  should  find  a 
conviction  in  this  case,  that  you  should  find  he  administered 
the  poison  with  the  specific  intent  to  kill  him.  As  I  have 
told  you,  all  murder  which  is  perpetrated  by  means  of  poison 
is  murder  in  the  first  degree.  Now,  the  code  does  not  say 
all  killing  which  is  perpetrated  by  means  of  poison,  but  it 
says  'all  murder,'  «md  murder  is  the  unlawful  killing  of  a 
human  being  with  malice  aforethovight.    Now,  malice  is  of 
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two  kinds.  It  is  expressed  or  implied.  It  is  expressed  where 
there  is  manifested  a  deliberate  intention  unlawfully  to  take 
away  the  life  of  a  fellow  creature.  So  that,  before  you  can 
find  that  this  defendant  murdered  this  man  Lieicht  with  mal- 
ioe  aforethought  and  that  that  malice  was  expressed,  you 
would  have  to  find  that  he  had  the  specific  intent  to  kill  him, 
because  malice  is  expressed  when  there  is  manifested  a  de- 
liberate intention  unlawfully  to  take  away  the  life  of  a  fel- 
low creature.  So  to  that  extent  you  would  have  to  find  he 
had  the  specific  intent  to  kill  him  before  you  could  find  that 
he  killed  him  with  expressed  malice.  But  malice  is  also  im- 
plied. It  is  implied  where  no  considerable  provocation  ap- 
pears, or  where  the  circumstances  attending  the  killing  show 
an  abandoned  and  malignant  heart.  So  that,  under  this 
indictment,  you  can  find  him  guilty  of  murder  in  the  first 
degree  without  finding  that  he  had  the  specific  intent  to  kill 
him,  if  you  find  that  he  had  that  implied  malice — ^that  is, 
where  no  consid-erable  provocation  appeared,  or  where  the 
circumstances  attending  the  killing  show  an  abandoned  and 
malignant  heart."  The  argument  of  the  appellant  is  some- 
what confusing,  but  no  more  so  than  are  decisions  of  the 
courts  upon  the  point  involved.  In  one  breath  appellant 
concedes  that  the  meaning  of  section  173,  supra,  is  that  mur- 
der which  is  perpetrated  by  means  of  poison  is  murder  of 
the  first  degree,  contending  that  the  instruction  misled  the 
jury  by  failing  to  disclose  that  a  homicide  by  use  of  poison 
might  be  manslaughter  or  entirely  excusable,  while  in  the 
next  breath  he  appears  to  contend,  that  murder  by  means  of 
poison  is  murder  of  the  second  degree,  unless  it  is  shown  to 
be  a  willful,  deliberate,  and  premeditated  killing.  These 
two  features  of  the  argument  fairly  disclose  the  problem  pre- 
sented. In  another  aspect  the  problem  may  be  stated  as 
being  whether  a  killing  by  means  of  poison  is  murder  of  the 
first  or  of  the  second  degree  where  the  malice  is  implied  only ; 
that  is,  where  the  circumstances  attending  the  killing  show 
an  abandoned  or  malignant  heart,  but  where  there  is  not 
manifested  a  deliberate  intention  to  take  life.  Several  of  the 
cases  which  are  cited  by  appellant  and  r^pondent  faU  short 
of  service  in  this  case  by  reason  of  the  absence  from  the  stat- 
utes interpreted  of  the  Word  ** other"  which  appears  in  our 
section  173.    In  a  final  analysis,  it  is  readily  discovered  that 
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the  entire  difficulty  devolves  upon  the  use  of  the  word 
''other."  What  is  its  implication t  Does  it  indicate  the 
legislative  conception  that  a  killing  with  malice  aforethought 
by  means  of  a  poison  or  lying  in  wait  is  essentially  and  as  a 
conclusion  of  fact  a  willful,  deliberate,  and  premeditated 
kiUing  (State  v.  Wells,  61  Iowa,  629,  47  Am.  Rep.  822, 
17  N.  W.  90;  State  v.  Baldwin,  36  Kan.  1, 12  Pac.  318,  328),  or 
does  it  imply  that  a  killing  by  means  of  poison  or  lying  in 
wait  shall  be  murder  of  the  first  degree  only  when  the  killing 
is  shown  to  be  willful,  deliberate,  and  premeditated  (State  v. 
Dowd,  19  Conn.  391;  BechteUieimer  v.  State,  54  Ind.  128), 
or  does  it  imply  neither  of  these,  but  does  it  mean  that  other 
in  the  sense  of  additional  circumstances  under  which  murder 
shall  be  of  the  first  degree  are  when  the  killing  is  willful, 
deliberate,  and  premeditated!  That  is  to  say,  is  the  word 
"other"  here  used  inexactly  to  supply  the  sense  of  addition 
in  the  enumeration  of  the  varieties  of  murder  of  the  first  de- 
gree t  The  difficulties  of  interpretation  imposed  upon  courts 
where  the  legislative  use  of  the  word  *' other"  is  confusing 
are  extensively  shown  in  the  footnote  in  29  Cyc,  page  1533 
et  seq.,  together  with  the  varying  conclusions  which  have  been 
reached  in  the  numerous  instances  of  the  use  of  the  word  there 
collected.  It  would  not  be  profitable  to  enter  into  a  refined 
analysis  of  this  section  of  our  statutes  or  an  extended  state- 
ment of  the  different  reasons  in  favor  of  or  against  the  al- 
ternative interpretations  above  suggested,  or  into  a  review  of 
the  considerations  which  have  prompted  other  courts  in  reach- 
ing their  various  conclusions.  We  reject  the  first  alterna- 
tive because  it  obliterates  the  distinction  made  in  section  172 
between  express  and  implied  malice  in  application  to  a  homi- 
cide by  poison  or  lying  in  wait,  and  would  seem  to  create  in 
such  a  homicide  in  lieu  of  implied  malice  what  must  be  de- 
nominated an  implied  expressed  malice,  where  a  deliberate 
intention  to  take  human  life  is  not  actually  manifested,  yet 
the  circumstances  show  an  abandoned  and  malignant  heart 
fatally  bent  on  mischief.  The  placing  of  deadly  poison  with 
fatal  consequence  in  a  cistern  of  dirinking  water,  done  with 
a  malignant  and  reckless  desire  to  injure,  yet  not  with  a 
specific  intent  to  kill,  is  an  illustration  which  may  be  drawn 
from  the  statutes  of  some  states.  As  to  the  second  alterna- 
tive, we  content  ourselves  with  pointing  out  that  an  impli* 
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cation  that  a  killing  hy  means  of  poison  must  be  shown  to 
have  been  a  willful,  deliberate,  and  premeditated  killing — 
that  is  to  say,  a  killing  with  expressed  malice,  instead  of  with 
implied  malice — renders  the  words  '*by  means  of  poison'* 
both  meaningless  and  purposeless;  for  proof  that  the  murder 
was  willfully,  deliberately,  and  premeditatedly  accomplished 
would  prove  it  to  be  murder  of  the  first  degree,  irrespective 
of  the  means  employed.  Under  such  an  interpretation,  the 
use  of  poison  to  accomplish  murder  is  not  distinguished  from 
tiie  use  of  any  other  means.  We  believe  it  to  have  been  the 
legislative  intent  to  establish  a  difference  between  poison  as 
an  instrument  of  murder  and  other  instruments,  and  to  define 
murder  by  poison  as  murder  of  the  first  degree,  whether  com- 
mitted with  expressed  or  implied  malice.  We  are  relegated 
to  the  adoption  of  the  third  alternative,  to  wit,  that  ** other" 
is  awkwardly  used  to  supply  the  sense  of  addition  to  the 
enumeration.  That  murder  by  means  of  poison  is  always 
murder  of  the  firist  d^ree  is  in  harmony  with  expressions  of 
the  supreme  court  of  California  both  before  and  after  we 
adopted  these  statutes  from  the  statutes  of  that  state,  in  cases, 
however,  wherein  the  precise  point  was  not  called  in  question. 
People  V.  Nichol,  34  Cal.  211 ;  People  v.  Sanchez,  24  Cal.  17 ; 
People  V.  MUton,  145  Cal.  169,  78  Pac.  549. 

It  must  not  be  assumed,  however,  that  we  overlook  the  fact 
that  an  unlawful  homicide  may  be  committed  by  poison  with- 
out malice.  Section  173  has  no  bearing  upon  the  proof  of 
malice,  and  does  not  serve  to  detract  from  the  proof  of  malice 
as  imposed  by  the  provisions  of  section  172.  If  the  homicide 
is  without  malice,  but  is  nevertheless  unjustifiable  and  inex- 
cusable, the  grade  of  the  homicide  is  manslaughter.  It  is  to 
be  observed  that  in  the  statutes  which  we  have  quoted  there 
is  a  discrimination  in  the  use  of  the  words  *' killing'*  and 
** murder."  Section  173  does  not  prescribe  that  all  ** killing" 
which  is  perpetrated  by  means  of  poison  is  murder  of  the 
first  degree,  but  that  all  ** murder"  so  perpetrated  is  such. 
The  word  ''murder"  there  used  denotes  all  that  is  covered 
in  the  definition  of  the  word  in  section  172.  It  leaves  room 
for  the  classification  of  an  inexcusable,  unjustifiable  homi- 
cide without  malice  as  manslaughter,  even  though  committed 
by  poison.  Examining  the  instruction  in  the  light  of  this 
dissertation,  it  becomes  manifest  that  it  is  not  obnoxious  to 
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the  law.  Its  effect  was  to  point  out  to  the  jury  that  it  was 
not  essential  to  the  verdict  of  murder  in  the  first  degree  that 
there  should  be  in  the  record  proof  that  appellant  adminis- 
tered poison  to  Leieht  with  the  specific  intent  to  kill  him. 
That  specific  intent  being  disclosed,  the  malice  would  be  ex- 
pressed; and  to  have  instructed  the  jury  not  to  return  a 
verdict  of  guilty  of  murder  in  the  first  degree  except  upon 
proof  of  the  specific  intent  to  Mil  would  have  been  to  elim- 
inate from  their  consideration,  as  supporting  a  conviction  of 
murder  in  the  first  degree,  those  facts  which  tend  to  prove 
that  the  killing  was  brought  about  by  poison,  administered 
under  circumstances  showing  an  abandoned  and  malignant 
heart,  which  circumstances  imply  malice.  Furthermore,  the 
instruction  directed  that  a  conviction  could  be  had  only  upon 
proof  of  malice.  Hence  it  is  not  obnoxious  to  the  suggestion 
that  it  failed  to  leave  room  for  an  acquittal,  if  the  killing 
were  excusable,  or  that  it  made  it  possible  that  there  should 
be  a  conviction  of  murder  on  evidence  which  would  support 
a  conviction  of  manslaughter  only.  Portions  of  the  instruc- 
tions which  we  have  not  quoted  supplemented  that  which  is 
quoted,  and  adequately  and  fairly  presented  the  case  to  the 
jury. 

The  judgment  of  the  district  court  is  affirmed. 

SLOAN,  DOAN,  and  CAMPBELL,  JJ.,  concur. 


[avU  No.  1087.    Filed  March  20,  1900.] 
[100  Pac.  447.] 

L.  J.  OVERLOOK,  Defendant  and  Appellant,  v.  SETH  E. 

HAZZARD,  Plaintiff  and  Appellee. 

1.  Pabtnership — Dissolution — Succession  op  Corporation — Liabilitt 
OF  Firm  for  Corporate  Debts. — ^Where  a  partnership  is  dissolved, 
and  a  corporation  of  the  same  name  succeeds  it,  reasonable  notice 
must  be  given  to  persons  having  subsequent  dealings  with  the  cor- 
poration, in  order  to  relieve  one  of  the  members  of  the  firm  from 
liability  for  the  corporate  debte  contracted  on  the  belief  that  the 
partnership  still  existed* 
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2.  Pa&tnebshif — ^Liability  ot  Bbtibing  Pabtner  or  Firm — Succession 

BY  CoKPORATioN. — ^WLere  a  firm  is  succeeded  by  a  corporation  of 
the  same  name,  the  liability  of  the  retiring  partner  or  firm  for 
future  debts  of  the  corporation  incurred,  by  reason  of  credit  having 
been  extended  because  of  the  belief  induced  by  the  conduct  of  the 
partners  that  they  were  still  interested  in  or  carrying  on  the  busi- 
ness, rests  on  a  principle  akin  to  that  of  equitable  estoppel,  differ- 
ing only  in  that  no  specific  intent  to  mislead  need  be  shown  to  exist. 

3.  Partnership — ^Dissolution — Succession   by   Corporation — ^Norxoa 

TO  Customers. — A  firm  with  which  plaintiff  had  been  in  the  habit 
of  dealing  was  succeeded  by  a  corporation  of  the  same  name. 
Plaintiff  continued  to  deal  without  actual  knowledge  of  the  change, 
until  after  the  debt  in  question  was  incurred,  plaintiff  believing 
that  he  was  dealing  with  the  firm.  He  testified  that  his  attention 
had  not  been  called  to  letter-headings  in  which  the  letters  "Inc." 
followed  the  corporate  name.  A  corporation  succeeded  to  the  firm's 
business,  which  was  carried  on  in  the  same  place.  Held,  that  plain- 
tiff was  entitled  to  actual  notice  of  the  change  in  order  to  relieve 
the  firm  and  retiring  partners  from  liability  for  plaintiff's  claims 
against  the  corporation. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Neale  &  Sutter,  and  J.  M.  0 'Council,  for  Appellant. 

B.  L.  Alderman,  far  Appellee. 

SLOAN,  J. — The  record  in  this  case  shows  the  following 
facts :  For  a  year  or  more  prior  to  June,  1906,  the  appellant, 
L.  J.  Overlock,  and  one  Harry  Dewey  were  copartners  doing 
a  fire  insurance  and  stock  brokerage  business  in  the  city  of 
Bisbee  under  the  firm  name  of  Dewey  &  Overlock.  On  said 
date  a  corporation  was  organized  by  said  copartners  and  an- 
other under  the  name  of  Dewey  &  Overlock,  which  corporar 
tion  immediately  took  over  the  business  of  the  partnership 
and  continued  the  same  at  the  same  place,  using  the  same 
sign  and  telephoue  nfumber,  and  running  the  same  announce- 
ment and  advertisement  in  the  local  newspapers.  In  1905 
the  appellee,  Hazzard,  obtained  from  the  firm  of  Dewey 
&  Overlock  a  fire  insurance  policy  on  his  personal  prop- 
erly.   This  was  the  only  business  transaction  had  by  him 
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with  the  firm.  In  February,  1906,  Hazzard  received  a 
letter  from  Dewey  &  Overlook  expressing  the  firm's  ap- 
preciation for  his  patronage,  soliciting  his  business  for  the 
future,  and  calling  particular  attention  to  their  brokerage 
business.  No  publicity  was  given  to  the  fact  that  the  busi- 
ness had  been  transferred  to  the  corporation,  except  that 
on  the  letter-heads  used  by  the  latter  the  words,  *' Dewey 
&  Overlook "  were  followed  by  the  letters  **Inc.,"  and  the 
names  of  the  officers  of  the  corporation  were  given  as  such. 
The  articles  of  incorporation  of  the  company  were,  at  the  time 
of  its  organization,  published  in  a  newspaper  printed  in  the 
county,  and  were  also  duly  recorded  in  the  office  of  the  county 
recorder  of  the  county.  After  the  incorporation  of  Dewey 
&  Overlook,  Hazzard  had  a  number  of  transactions  with  the 
company  concerning  the  purchase  and  sale  of  stock.  This 
business  was  conducted  through  letters  and  by  telephonic 
communications.  In  September,  1907,  the  corporation  was 
declared  insolvent.  It  was  indebted  at  the  time  to  Hazzard 
in  the  sum  of  $416.50  on  account  of  these  stock  transactions. 
Hazzard  then  brought  suit  against  Overlook,  as  a  member  of 
the  firm  of  Dewey  &  Overlook,  to  recover  this  sum.  He  ob- 
tained judgment  in  the  court  below,  whereupon  the  defend- 
ant, Overlook,  appealed. 

Upon  the  trial  Hazzard  testified:  That  he  had  had  no 
actual  knowledge,  until  after  the  debt  was  incurred,  that  the 
corporation  of  Dewey  &  Overlook  had  succeeded  to  the  busi- 
ness of  the  firm  of  Dewey  &  Overlook ;  that  he  had  dealt  with 
the  corporation  under  the  belief  that  he  was  dealing  with  the 
firm ;  that  his  attention  had  not  been  called  at  any  time  to  the 
heading  of  the  letters  received  by  him  from  the  corporation, 
but  he  had  assumed,  from  the  name  under  which  the  com- 
pany did  business,  and  the  continuation  of  the  same  business 
at  the  same  place,  that  he  was  dealing  with  the  firm ;  that  he 
knew  Overlook  to  be  responsible  and  had  credited  Dewey  & 
Overlook  on  his  belief  that  he  was  doing  business  with  the 
firm  of  which  Overlook  was  a  member.  Under  these  facts  the 
question  of  law  arises  whether  the  members  of  the  firm  of 
Dewey  &  Overlook  are  liable  for  the  debt  due  Hazzard  from 
the  corporation. 

It  is  well  settled  that,  where  there  has  been  a  change  in 
the  membership  of  a  partnership,  to  relieve  a  retiring  part- 
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ner  from  any  liability  for  the  debts  of  the  partnership  in  the 
future,  reasonable  notice  must  be  given  to  persons  dealing 
with  the  partnership  of  such  change.  Oilhough  y.  Stahl 
Bldg.  Co.,  16  Tex.  Civ.  App.  448,  41  S.  W.  535.  What  will 
be  deemed  suflBcient  notice  will  depend  upon  circumstances. 
There  is  no  difference  in  principle  between  the  case  where  a 
corporation  succeeds  to  the  business  of  a  partnership,  and 
the  case  where  a  change  has  been  made  in  the  membership 
of  a  partnership,  with  regard  to  the  duty  of  imparting  notice 
of  such  change.  Ordinarily,  a  change  from  a  partnership  to 
a  corporation  is  attended  with  such  change  of  name  and  fre- 
quently with  such  other  changes  as  not  to  require  personal 
notice  of  such  change.  Where,  as  in  the  present  case,  there 
is  no  change  of  name  or  place  of  business  or  other  change 
which  might  reasonably  be  presumed  to  impart  notice,  some 
kind  of  notice  reasonably  adapted  for  that  purpose  ought  to 
be  given.  The  question  whether  personal  notice  is  reasonably 
required  must  be  determined  from  the  circumstances  of  each 
case.  Arnold  v.  Hart,  176  111.  422,  52  N.  E.  936.  The  lia- 
bility of  a  retiring  partner  or  firm  for  future  debts  of  the 
partnership,  or  corporation  as  the  case  may  be,  when  such 
debts  were  incurred  by  reason  of  credit  having  been  extended 
because  of  the  belief  induced  by  the  conduct  of  the  partners 
that  they  were  still  interested  in,  or  carrying  on,  the  busi- 
ness, rests  upon  a  principle  akin  to  that  of  equitable  estoppel, 
differing  only  in  this,  that  no  specific  intent  to  mislead  need 
be  shown  to  exist.  McOovxm  v.  Americ<m  Tim  Bark  Co., 
121  U.  S.  575,  7  Sup.  Ct.  1315,  30  L.  R.  A.  1027;  Yemon  v. 
Manhattan  Co.,  17  Wend.  (N.  Y.)  524;  Bank  v.  Weston,  159 
N.  Y.  201,  54  N.  E.  43,  45  L.  R.  A.  547. 

There  were  no  formal  findings,  so  we  presume  that  the  trial 
court  found  that  the  facts  and  circumstances  connected  with 
the  change  of  the  business  of  Dewey  &  Overlock  from  that 
of  a  partnership  to  that  of  a  corporation  made  it  the  duty  of 
the  firm,  in  order  to  relieve  its  members  from  liability  in  thej 
future  for  the  debts  of  Dewey  &  Overlock,  to  have  given  some 
actual  notice  to  Hazzard  of  such  change,  and  that  this  notice 
was  not  given  or  otherwise  obtained  by  him.  There  is  suf- 
ficient in  the  record  to  sustain  such  findings,  and  it  follows 
therefore,  as  a  matter  of  law,  from  such  findings  with  the 
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uncontroverted  facts,  that  the  court  did  not  err  in  entering 
judgment  for  the  plaintiff. 
The  judgment  is  affirmed. 

KENT,  C.  J.,  and  CAMPBELL  and  NAVE,  JJ.,  concur. 


[Criimiial  No.  267.    FUed  Utaeh  20,  1909.] 
[100  Pac.  448.] 

GEORGE    HIGH,   Defendant   and  Appellant,   v.    TEEEI- 

TORY  OF  ARIZONA,  Respondent. 

1.  Bape  —  Assault    to    Baps  —  Indicticent. — Where    an    indictment 

charged  accused  with  the  crime  of  "assault  with  intent  to  commit 
rape/'  committed,  etc,  in  that  accused  did  willfully,  nnlawfullj, 
and  feloniously  on  and  upon  M.,  a  female  under  seventeen,  make  an 
assault  with  the  willful,  unlawful  and  felonious  intent  Ihen  and 
there  to  feloniously  and  carnally  know  her,  it  was  not  defective  for 
failure  to  sufficiently  charge  an  assault,  the  doing  of  an  overt  aet 
being  necessarily  included  in  the  carrying  out  of  an  attempt  to 
commit  a  violent  injury  to  the  person  of  another. 

2.  Rape — Assault  to  Bapb — Actual  Fosge. — An  indictment  for  an 

assault  to  rape,  charging  that  defendant  committed  an  assault  with 
intent  to  commit  rape,  in  that  he  made  a  felonious  assault  on  M., 
a  female  under  seventeen,  with  the  felonious  intent  to  ravish  and 
carnally  know  her,  etc.,  was  not  defective  for  failure  to  charge  that 
actual  force  or  violence  was  done  or  attempted  in  furtherance  of 
defendant's  alleged  intent. 

3.  Eapb — Trial — Misleading  Instructions. — ^In  a  prosecution  for  an 

assault  with  intent  to  rape,  after  giving  the  statutory  definition  of 
assault,  a  charge  that  he  did  not  consider  any  amount  of  violence 
or  force  necessary  for  the  commission  of  an  assault,  which  might  be 
committed  by  a  man  approaching  another  in  a  threatening  attitude 
and  drawing  back  his  fist,  or  by  pointing  a  weapon  at  another,  while 
subject  to  criticism,  was  not  so  misleading  as  to  constitute  reversible 
error. 

4.  Criminal  Law — ^New  Trial — ^Nbwlt  Discovered  Evidence. — ^A  new 

trial  cannot  be  granted  accused  for  newly  discovered  evidence  which 
is  cumulative. 

5.  Criminal  Law — ^New  Trial — ^Newly  Discovered  Evidenge — ^Dili- 

6r.NCE. — ^A  new  trial  will  not  be  granted  for  newly  discovered  evi- 
dence where  there  is  an  entire  absence  of  diligence  in  its  proeore- 
ment. 
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APPEAL  from  a  jud^n^ent  of  the  District  Court  for  the 
Fifth  Judicial  District,  in  and  for  the  Connty  of  Graham. 
Fletcher  M.  Doan,  Jxidge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

L.  KearnQT,  for  Appellant. 

The  phrasing  of  the  indictment  ''make  an  assault  with  the 
willful,  unlawful  and  felonious  intent  then  and  there  to  un- 
lawfully and  feloniously  ravish  and  carnally  know  her,"  etc., 
is  not  the  statement  of  the  acts  as  required  by  section  824, 
Arizona  Statutes,  nor  is  the  particular  circumstances  of  the 
offense  charged  as  required  by  section  826,  Arizona  Statutes, 
nor  is  subdivision  6  of  section  833,  Penal  Code  of  Arizona, 
complied  with.  State  v.  Murran/,  41  Iowa,  580;  People  v. 
Hamilton,  71  Mich.  340,  38  N.  W.  921.  Where  the  statute 
is  general,  the  particular  acts  must  be  stated.  People  v. 
Perals,  141  Cal.  582,  75  Pae.  170;  People  v.  Welher,  138  Cal. 
149,  70  Pac.  1089 ;  Daggs  v.  Territory,  11  Ariz.  446,  94  Pac. 
1106. 

Under  the  Arizona  Statutes  an  assault  may  be  committed 
in  many  ways.  Sees.  211,  212  and  215.  The  pleader  should 
80  particxilarize  as  to  inform  the  defendant  of  the  particular 
acts  constituting  the  assault  with  which  he  is  charged. 
Adell  V.  State,  34  Ind.  544;  People  v.  Jones,  123  Cal.  301, 
55  Pac.  992. 

To  constitute  an  assault,  there  must  be  unlawful  vio- 
lence on  the  person  of  another.  Carter  v.  State,  44  Tex. 
Cr.  312,  70  S.  W.  972;  Eudson  v.  State,  49  Tex.  Cr.  24,  90 
S.  W.  177,  178;  QrayWX  v.  State,  41  Tex.  Cr.  287,  53  S.  W. 
851. 

E.  S.  Clark,  Attorney  General,  for  Territory. 

SLOAN,  J. — The  appellant  was  convicted-  in  the  court 
below  for  the  crime  of  an  assault  with  intent  to  comjnit  rape. 
He  has  appealed  from  the  judgment  and  from  the  order 
overruling  his  motion  for  a  new  trial. 

The  indictment,  omitting  the  caption,  reads  as  follows: 
'* George  High  is  accused  by  the  grand  jury  of  the  county  of 
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Graham,  territory  of  Arizona,  duly  impaneled  and  sworn,  by 
this  indictment,  found  the  twenty-sixth  day  of  April,  A.  D. 
1907,  of  the  crime  of  'assault  with  intent  to  commit  rape,' 
committed  as  follows :  The  said  George  High,  on  or  about  the 
twentieth  day  of  November,  A.  D.  1906,  and  before  the  find- 
ing of  this  indictment,  at  the  county  of  Graham,  territory  of 
Arizona,  did  willfully,  unlawfully,  and  feloniously  on  and 
upon  one  Leona  Marshall,  a  female,  under  the  age  of  seven- 
teen years,  make  an  assault  with  the  willful,  unlawful,  and 
felonious  intent  then  and  there  to  unlawfully  and  feloniously 
ravish  and  carnally  know  her,  the  said  Leona  Marshall,  and 
accomplish  with  her,  the  said  Leona  Marshall,  an  act  of  sex- 
ual intercourse,  the  said  Leona  Marshall  then  and  there  not 
being  the  wife  of  the  said  George  High."  A  demurrer  was 
interposed  to  the  indictment,  which  was  overruled  by  the 
trial  court.  This  ruling  is  assigned  as  error  by  appellant. 
It  is  contended  by  counsel  for  appellant  that  the  indictment 
is  bad,  in  the  first  place,  because  the  assault  is  not  sufficiently 
alleged;  and  in  the  second  place,  because  there  is  no  allega- 
tion that  actual  force  or  violence  was  done  or  attempted,  or 
that  any  overt  act  was  committed  in  furtherance  of  the  al- 
leged intent  of  the  defendant.  There  is  necessarily  included 
within  every  assault,  as  defined  by  our  statute,  the  idea  of 
the  doing  of  some  overt  act  in  the  carrying  out  of  an  attempt 
to  commit  some  violent  injury  to  the  person  of  another.  This 
court  has  held  that  in  an  indictment  charging  an  aggravated 
assault  it  is  not  necessary  to  specifically  set  forth  all  the  ele- 
ments of  the  assault  contained  in  the  statutory  definition. 
Matpula  V.  Territory,  9  Ariz.  199,  80  Pac.  389.  In  this  we 
followed  a  long  line  of  decisions  of  the  supreme  court  of  Cali- 
fornia, some  of  them  antedating  the  adoption  of  our  Penal 
Code.  The  case  of  People  v.  English,  30  Cal.  214,  illustrates 
the  holding  of  that  court.  It  must  be  admitted  that  the  gen- 
eral rule  of  criminal  pleading  does  not  permit  of  such  a  degree 
of  generalization.  The  rule  is,  quoting  the  language  of  the 
supreme  court  of  the  United  States  in  Evans  v.  United  States^ 
153  U.  S.  587,  14  Sup.  Ct.  936,  38  L.  Ed.  830:  *'The  crime 
must  be  charged  with  precision  and  certainty,  and  every  in- 
gredient of  which  it  is  composed  must  be  accurately  and 
clearly  allesred."  The  exception  to  this  rule  is  that  an  of- 
fense may  be  charged  in  the  words  of  a  statute  where  the 
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latter  ''fully,  directly,  and  expressly,  without  any  uncer- 
tainty or  ambiguity,  set  forth  all  the  elements  necessary  to 
constitute  the  offense.'*  United  States  v.  Carll^  105  U.  S.  611, 
26  L.  Ed.  1135.  It  is,  as  we  have  said  in  Mapula  v.  Terri- 
tory, upon  the  theory  that  the  term  ''assault"  has  a  precise 
and  definite  meaning  given  by  statute,  and  also  by  "usual  ac- 
ceptance in  common  language,"  that  its  use  in  this  way 
is  authorized.    Pen.  Code  1901,  sec.  831. 

Although  the  point  has  not  been  decided  by  us  or,  so  far 
as  we  have  been  able  to  discover,  by  the  supreme  court  of 
California,  yet,  following  out  the  logic  of  the  Mapula  case 
and  of  analogous  California  cases,  if  the  specific  acts  consti- 
tuting the  assault  need  not  be  alleged  in  an  indictment 
charging  an  aggravated  assault  or  one  charging  an  assault 
with  a  deadly  weapon  or  one  charging  an  assault  with  intent 
to  murder,  we  see  no  reason  why  the  like  generalization  may 
not  be  made  in  the  case  of  an  indictment  charging  an  assault 
with  intent  to  commit  rape.  As  we  have  said,  one  of  the  es- 
sential elements  of  an  assault  being  some  overt  act  of  at- 
tempted physical  violence,  the  charge  in  the  indictment  that 
the  defendant  committed  an  assault  upon  Leona  Marshall 
includes  by  implication  the  charge  that  such  overt  act  was 
done  by  him.  The  facts  pleaded  in  the  indictment  in  this 
case  show  that  the  crime  of  rape  would  have  been  committed 
if  the  alleged  intent  of  the  defendant  had  been  carried  out; 
and,  as  we  hold  that  the  charge  that  an  assault  had  been  com- 
mitted by  implication  includes  the  charge  that  he  did  some 
overt  act  of  attempted  physical  violence  to  carry  his  intent 
into  effect,  we  hold  the  indictment  to  be  good. 

The  instructions  of  the  court  are  complained  of.  The 
court  in  charging  the  jury  gave  the  statutory  definition  of 
an  assault,  and  in  addition  said:  "I  don't  think  I  can  in- 
struct the  jury  any  more  fully  on  that  subject  than  in  the 
language  of  the  statute  that  I  had  before  used.  I  do  not 
consider  that  any  amount  of  violence  or  force  can  properly 
be  said  to  be  necessary  for  the  commission  of  an  assault.  If 
I  approach  a  man  in  a , threatening  attitude,  and  draw  back 
my  fist,  it  is  an  assault  without  any  force  being  added.  If 
I  point  a  pistol  toward  a  man,  it  is  an  assault  with  a  deadly 
weapon  without  any  more  force  than  the  lifting  of  your  pis- 
tol."   While  the  language  of  the  court  is  open  to  criticism, 
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yet,  taken  as  a  whole,  the  instruction  implies  that  a  demon- 
stration of  violence  or  some  overt  act  done  whioh  amounts  to 
an  attempt  at  violence,  although  no  actual  violence  be  in- 
flicted, is  a  sufficient  display  of  force  to  constitute  an  assault, 
and  such  is  the  law.  We  do  not  think  the  jury  could  have 
been  misled  by  the  instruction,  and  therefore  do  not  find  that 
it  contained  reversible  error.  We  do  not  find  that  the  trial 
court  erred  in  overruling  the  motion  for  a  new  trial  based 
upon  the  alleged  newly  discovered  evidence.  This  evidence 
was  at  best  cumulative,  and  there  is  an  entire  absence  of  any 
showing  of  diligence  in  its  procurement.  The  remarks  of  the 
district  attorney  complained  of,  made  during  the  argument 
to  the  jury,  while  censurable,  were  not,  in  our  judgment,  suf- 
ficiently harmful  to  the  defendant  to  call  for  a  reversal  of 
the  judgment. 

We  think  the  evidence  sustains  the  verdict,  and,  as  we  find 
no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

KENT,  C.  J.,  and  CAMPBELL,  J.,  concur. 

NOTE. — For  cumulative  evidence  as  ground  for  new  trial,  see  note  to 
State  ▼.  Stowe  (Wash.),  14  L.  B.  A.  609. 


[Criminal  No.  273.    Filed  March  20,  1909.] 

[100  Pac.  450.] 

Li  the  Matter  of  the  Application  of  BY-A-LIIj-LE,  POLLY, 
SISCO,  BY-A~LIL-LE-BE-TAH,  Sr.,  AT-CITY,  BIS- 
CLA-B,  THA-EL-CHEE-NAH-KI-BE-GA,  and  CLIZ- 
E-SLON-BE-GA,  for  a  Writ  of  Error. 

1.  Indians  —  Punishment  or  Indians  —  Statutoet  Atjthomtt. — ^Re- 

vised Statutes  of  the  United  States,  section  2149,  authorizing  the 
commissioner  of  Indian  affairs  to  remove  from  anj  tribal  reserva- 
tion any  person  whose  presence  within  the  reservation  may  be  detri- 
mental to  the  peace  and  welfare  of  the  Indians,  etc,  only  authorizes 
the  removal  of  troublesome  persons  from  a  reservation,  and  does  not 
imply  authority  to  detain  them  in  confinement  after  such  remoA-al. 

2.  Indians — "Pbisonees  of  War" — ^Removal  from  Reservation. — Oa 

the  representations  of  the  Secretary  of  the  Interior,  the  Secret^// 
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of  War  sent  troops  into  the  vicinitj  of  an  Indian  reservation  to 
serve  as  a  repressing  influence  on  the  Indians,  a  group  of  whom, 
under  a  leader,  threatened  trouble.  The  officer  in  command  arrested 
the  leader  and  some  ot  his  immediate  followers.  While  the  arrest 
TPas  made,  the  troops  were  fired  on  bj  other  Indians,  and  the  fire 
was  returned.  The  Indians  arrested  were,  on  the  recommendation 
of  the  Secretary  of  the  Interior,  confined  for  an  indefinite  period  at 
hard  labor,  on  condition  that  thej  could  be  released  whenever  it 
might  be  deemed  wise  to.  do  so.  Held,  that  the  Indians  were  not 
'prisoners  of  war,"  and  their  detention  could  not  be  justified  on  the 
ground  that  a  state  of  war  existed. 

3.  Indllns — ^Punishment  of  Indians — ^Begttlations. — ^Though  the  In- 
dians are  the  wards  of  the  United  States,  acting  through  executive 
officers  pursuant  to  regulations  promulgated  under  the  authority  of 
the  President,  pursuant  to  Berised  Statutes  of  the  United  States, 
sections  463,  465  (U.  S.  Gomp.  Stats.  1901,  pp.  262-264),  jet  in 
the  absence  of  such  regulations  defining  what  conduct  of  Indians 
shall  be  deemed  reprehensible  and  subject  them  to  correction,  it 
does  not  rest  in  executive  discretion  to  administer  corrective  punish- 
ment; and  particularly  is  this  true  as  to  members  of  a  tribe  having 
a  treaty  with  the  United  States,  covenanting  that  bad  Indians  shaU 
not  be  punished  by  the  United  States  exeept  pursuant  to  laws  defin- 
ing their  offenses  and  prescribing  the  punishments  therefor. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

0.  Gibson,  for  Petitioners. 

J.  L.  B.  Alexander,  United  States  Attorney,  for  the  United 
States. 

NAVE,  J. — ^A  group  of  Navajo  Indians  under  the  leader- 
ship of  By-a-lil-le  threatened  serious  trouble  upon  the  Navajo 
reservation.  Upon  the  representations  of  the  Secretary  of 
the  Interior  the  Secretary  of  War  sent  two  troops  of  cavalry 
into  the  vicinity  of  the  reservation  to  serve  as  a  repressing 
influence  upon  the  Indians.  After  a  conference  with  the 
Indian  agent,  the  ofScer  in  command  of  the  troops  determined 
it  to  be  wise  to  arrest  By-a-lil4e  and  certain  of  his  compan- 
ions. Accordingly  he  made  a  night  march  to  By-a-lil-le 's 
camp,  and  captured  him  and  his  immediate  followers  about 
daybreak  the  next  morning.    While  this  arrest  was  being 
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made,  the  troops  were  fired  upon  by  other  Indians  in  the 
vicinity.  The  fire  was  returned.  The  casualties  were  two 
Indians  killed  and  one  wounded ;  except  that  a  horse  of  one 
of  the  soldiers  was  killed.  Upon  the  recommendation  of  the 
Secretary  of  the  Interior,  without  a  trial  or  hearing  of  any 
sort,  By-a-lil-le  and  seven  of  his  companions  were  transported 
to  Ft.  Huachuca,  Arizona,  "where,"  to  quote  the  Secretary 
of  the  Interior,  ''they  are  to  be  confined  for  an  indefinite 
period  at  hard  labor.  They  can  be  released  whenever  it  may 
be  deemed  wise  to  do  so,  each  case  to  be  considered  on  its  own 
merits.  The  time  for  the  release  of  these  prisoners  has  been 
left  to  the  judgment  of  the  War  Department."  These  In- 
dians, setting  up  in  detail  the  facts  of  which  the  foregoing 
statement  is  a  brief  abstract,  and  averring  that  their  deten- 
tion is  unlawful,  petitioned'  the  district  court  of  the  second 
judicial  district  for  a  writ  of  habeas  corpus,  directed  to  the 
commanding  ofScer  at  Ft.  Huachuca  to  the.  end  that  they  be 
discharged.  The  writ  was  denied,  and  from  its  denial  pe- 
titioners have  prosecuted  this  appeal.  The  contention  of 
petitioners  is  that  they  are  deprived  of  liberty  without  dne 
process  of  law,  in  contravention  of  article  5  of  the  amend- 
ments to  the  constitution  of  the  United  States. 

The  detention  of  these  Indians  is  supported  by  the  respond- 
ent upon  three  contentions.  One  of  these  contentions  is  that  it 
is  authorized  by  the  provisions  of  section  2149,  Revised  Stat- 
utes of  the  United  States,  which  reads  as  follows:  ''The  com- 
missioner of  Indian  affairs  is  authorized  and  required,  with 
the  approval  of  the  Secretary  of  the  Interior,  to  remove  from 
any  tribal  reservation  any  person  being  therein  without  au- 
thority of  law,  or  whose  presence  within  the  limits  of  the 
reservation  may,  in  the  judgment  of  the  commissioner,  be 
detrimental  to  the  peace  and  welfare  of  the  Indians ;  and  may 
employ  for  the  purpose  such  force  as  may  be  necessary  to 
enable  the  agent  to  effect  the  removal  of  such  person."  The 
inadequacy  of  this  contention  is  self-evident.  Authority  to 
remove  troublesome  persons  from  a  reservation  does  not  im- 
ply authority  to  detain  them  in  confinement  after  such 
removal.  Hence  the  detention  of  these  Indians  is  not  main- 
tainable by  reason  of  the  provisions  of  this  section  or  of  any 
of  its  implications. 
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The  second  costention  is  that  the  facts  disclose  the  peti- 
tioners to  be  prisoners  of  war^  and  hence  lawfully  to  be  held 
in  military  custody.  We  do  not  infer  from  the  facts  that  a 
state  of  war  existed  at  the  time  of  the  apprehension  of  the 
petitioners,  nor  does  it  appear  that  it  was  or  is  the  view  of 
the  Secretary  of  the  Interior  or  of  the  Secretary  of  War  that 
a  state  of  war  existed  then,  or  exists  now,  between  the  In- 
dians and  the  United  States.  It  affirmatively  appears  that 
though  in  the  custody  of  the  War  Department,  these  Indians 
are  maintained  at  the  expense  of  the  Interior  Department, 
and  are  to  be  confined  at  hard  labor  for  an  indefinite  period 
as  a  punishment  to  them  and  an  object  lesson  to  the  rest  of 
their  tribe,  in  the  langfuage  of  the  Secretary  of  the  Interior, 
because  they  ''have  defied  the  government  and  its  authorities; 
they  have  impeded  the  progress  of  the  other  Indians  in  their 
efforts  to  improve  and  better  their  condition;  they  armed 
themselves,  .  .  .  threatened  to  kill  any  person  or  persons 
who  molested  them,  and  fired  first  upon  United  States  troops 
in  the  discharge  of  their  duty."  Confinement  at  hard  labor 
is  a  characteristic  of  the  punishment  of  criminals,  and  not, 
under  the  code  of  modem  civilized  warfare,  an  incident  of  the 
detention  of  prisoners  of  war.  We  do  not  assume  that  we 
have  jurisdiction  to  interfere  with  the  treatment  accorded 
them,  were  they,  in  fact,  prisoners  of  war;  but  we  point  to 
the  fact  of  their  confinement  at  hard  labor  as  inconsistent 
with  a  theory  that  they  are  regarded  by  the  executive  depart- 
ments as  prisoners  of  war.  The  consideration  and  freedom 
from  unnecessary  restraint  which,  within  our  judicial  knowl- 
edge, marked  the  detention  of  Spanish  prisoners  during  our 
recent  war,  and  has  marked  the  detention,  as  prisoners  of 
war,  of  Oeronimo  and  his  band  of  Apaches,  warrant,  as  fully 
as  our  patriotic  pride  also  demands,  that  we  attribute  to  the 
executive  departments  the  most  enlightened  chivalry  in  their 
attitude  toward  prisoners  of  war.  It  is  manifest  that  peti- 
tioners are  not  prisoners  of  war. 

As  a  third  contention  it  is  urged  with  great  earnestness 
that  the  Indians  are  but  wards  of  the  government,  and  there- 
fore are  subject  to  administrative  correction  of  their  conduct 
as  are  other  wards  to  the  correction  of  their  guardians ;  that 
the  disposition  which  has  been  made  of  these  Indians  is  pur- 
suant to  a  long-followed  policy  of  the  Departments  of  the 
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Interior  and  of  War,  and  that  it  is  highly  salutary  in  safe- 
guarding the  relations  of  the  Indians  to  the  government  and 
to  their  white  neighbors  and,  indeed,  among  themselves. 
However  salutary  in  its  results  and  desirable  such  a  method 
of  dealing  with  recalcitrant  Indians  may  be,  and  however 
long  such  a  system  may  have  prevailed,  it  cannot  be  sanc- 
tioned, unless  there  is  authority  for  it  in  the  acts  of  Con- 
gress.  Indians  are  not  wards  of  the  executive  officers,  but 
wards  of  the  United  States,  acting  through  executive  officers, 
it  is  true,  but  expressing  its  fostering  will  by  legislation. 
We  may  pass,  as  unnecessary  to  determine,  the  question 
whether  Congress  may  constitutionally  vest  in  executive  of- 
ficers such  summary  authority  as  is  here  sought  to  be  exer- 
cised. Our  attention  has  not  been  directed  to  legislation 
expressly  authorizing  such  summary  methods.  Comprehen- 
sive authority  is  conferred  upon  the  President  by  sections 
463,  465  of  the  Revised  Statutes  of  the  United  States  (U. 
S.  Comp.  Stats.  1901,  pp.  262-264) ,  to  control  the  conduct  of 
Indian  affairs  by  his  regulations ;  but  we  do  not  find  a  gen- 
eral rule  or  regulation  promulgated  by  or  under  the  authority 
of  the  President  applicable  in  this  case. 

The  supreme  court  of  the  United  States  in  Bad  Elk  v. 
United  Stoftes,  177  U.  S.  529,  20  Sup.  Ct.  729,  44  L.  Ed.  874, 
has  held  that  an  executive  officer  in  the  Indian  service  has 
no  authority  to  direct  arrests  in  the  absence  of  law,  rule,  of 
regulation  authorizing  such  direction,  and  that  the  conduct 
of  an  Indian  is  not  to  be  held  misbehavior  in  the  absence  of 
a  law,  rule,  or  regulation  so  defining  it.  Among  the  neces- 
sary implications  of  that  decision  is  that,  there  being  no  law, 
rule,  or  regulation  defining  what  conduct  of  Indians  shall  be 
deemed  reprehensible  and  subject  them  to  correction,  it  does 
not  rest  in  executive  discretion  to  administer  corrective  pun- 
ishment. We  deem  this  conclusion  inevitable,  and  determina- 
tive of  this  case  irrespective  of  the  question  whether  such 
summary  discipline  might  be  sustained  if  puirsuant  to  a  rule 
or  regulation. 

The  position  of  these  particular  petitioners,  members  of  the 
Navajo  Tribe,  is  fortified  by  one  of  the  stipulations  of  the 
treaty  between  the  United  States  and  the  Nava^oes,  which  is 
as  follows:  '^If  bad  men  among  the  Indians  shall  commit  a 
wrong  or  depredation  upon  the  person  or  property  of  anyone, 
white,  black  or  Indian,  subject  to  the  authority  of  the  United 
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States  and  at  peace  therewith,  the  Navajo  Tribe  agree  that 
they  will,  on  proof  made  to  their  agent,  and  on  notice  by  him, 
deliver  up  the  wrongdoer  to  the  United  States,  to  be  tried  and 
punished  according  to  its  laws."  Article  1,  Treaty  of  June 
1,  1868;  15  Stat.  667.  This  stipulation  amounts  to  a  cove- 
nant that  bad  Indians  shall  not  be  punished-  by  the  United 
States,  except  pursuant  to  laws  defining  their  offenses  and 
prescribing  the  punishments  therefor.  While  Congress  by  its 
legislation,  may  disregard  treaties,  the  executive  branch  of  the 
government  may  not  do  so.  The  district  court  was  in  error 
in  denying  the  writ  of  habeas  corpus. 

The  proceedings  in  the  court  below  were  solely  upon  the 
petition.  The  United  States  attorney  appeared  on  behalf  of 
the  United  States,  and  argued  against  the  granting  of  the 
writ  without  filing  a  demurrer  or  other  formal  pleading. 
The  trial  judge  rendered  an  opinion  in  writing,  which  appears 
as  part  of  the  record,  in.  which  we  find:  **It  has  been  sug- 
gested by  the  court,  and  agreed  to  by  counsel,  that,  in  effect, 
the  ruling  may  be  as  though  the  writ  had  been  granted  and 
the  applicants  were  here  in  person  before  the  court.  .  .  . 
If  the  writ  should  be  granted  by  the  court,  the  granting  of 
the  writ  would  be  equivalent  to  the  release  of  the  applicants 
for  the  writ,  and  the  writ  will  not  be  denied  unless  the  court 
is  satisfied  from  the  hearing  that  the  applicants  would  be 
remanded  to  the  custody  of  those  now  having  them  in 
charge."  The  petition  contains  at  full  length  what  purport 
to  be  all  of  the  proceedings  of  the  Departments  of  the  In- 
terior and  of  War,  resulting  in  the  detention  of  petitioners. 
In  view  of  that  fact,  we  construe  the  expression  of  the  trial 
court  as  disclosing  the  stipulation  that,  if  the  facts  upon  the 
petition  disclose  that  petitioners  are  entitled  to  be  discharged, 
the  judgment  of  the  court  should  be  to  discharge  them. 

Therefore  it  will  be  adjudged  that  the  judgment  of  the 
trial  court  be  reversed  and  that  the  petitioners  be  discharged, 
with  leave  to  the  respondent,  however,  to  present,  within 
fifteen  days,  reasons,  if  any  there  be,  why  instead  of  dis- 
charging the  petitioners  we  should  remand  the  cause,  with 
direction  to  the  trial  court  to  grant  the  writ. 

KENT,  C.  J.,  and  SLOAN  and  CAMPBELL,  JJ.,  concur. 

NOTE. — ^As  to  jurisdiction  to  punish  crimes  committed  by  or  against 
Indtans,  see  note  to  State  v.  Campbell  (Minn.),  21  L.  B.  A.  169. 
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[Civil  No.  1084.    Filed  March  20,  1909.] 
[100  Pac.  452.] 

THE  BANK  OF  BISBEE,  a  Corporation,  Defendant  and 
Appellant,  v.  PRANK  J.  GRAF,  Plaintiff  and  AppeUee. 

1.  Bbokebs — Breach  of  Contract  bt  PRiNciPAii — ^Measube  ot  Dam- 

ages.— On  a  customer's  refusal  to  deliver  stock  to  a  broker  which 
the  customer  had  ordered  the  broker  to  sell,  it  is  the  right  and  dn^ 
of  the  broker  within  a  reasonable  time  to  purchase  the  stock  in  the 
market;  and  the  measure  of  his  damages  against  his  customer  iB  the 
increased  price  which  the  broker  is  compelled  to  paj. 

2.  Appeal  and  Ebbos — ^Findings — Confuctino  £vn>KNCB — ^Bbview. — 

The  trial  court's  finding  on  conflicting  evidence  will  not  be  reviewed 
on  appeal. 

A.  New  Tbial — ^Newlt  Discovebed  Evidence. — It  was  not  error  to  re- 
fuse a  new  trial  for  newly  discovered  evidence  where  the  witness 
filed  a  counter-affidavit  in  which  he  denied  the  statements  in  the 
affidavits  of  the  moving  party. 

APPEAL  from  a  judgment  of  the  District  Conrt  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

F.  W.  Goodbody,  and  J.  E.  Morrison,  for  the  Appellant. 

Neale  &  Sutter,  for  Appellee. 

CAMPBELL,  J. — ^Appellee  is  a  stockbroker,  at  Bisbee, 
Arizona.  On  June  11,  1906,  appellant  ordered  him  to  sell 
for  its  account  thirty  shares  of  the  capital  stock  of  the  Denn- 
Arizona  Development  Company  at  $30  per  share,  the  order  to 
stand  until  countermanded.  On  December  13,  1906,  the  stock 
was  sold  as  ordered,  and  appellant  notified  of  the  sale.  It 
appears  that  the  stock  ordered  sold  belonged  to  a  customer 
of  the  bank,  and  that  between  the  time  the  order  of  sale  was 
given  and  the  sale  made  the  customer  had  withdrawn  the 
stock  from  the  bank,  which  had  failed  to  notify  the  broker. 
Appellant  refused  to  deliver  the  stock  or  other  equivalent 
shares,  and  on  February  2,  1907,  appellee  purchased  thirty 
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shares  in  the  open  market,  to  cover  the  sale,  at  the  market  price 
of  $96  per  share.  This  action  was  brought  to  recover  from 
appellant  the  difference  between  the  $30  per  share,  at  which 
the  shares  of  stock  were  sold,  and  $95  per  share,  at  which  the 
purchase  to  cover  the  sale  was  made  on  February  2,  1907. 
From  a  judgment  in  favor  of  the  plaintiff,  the  defendant  has 
appealed. 

Counsel  for  the  parties  are  agreed  that  the  law  is  that,  upon 
the  refusal  or  failure  of  the  customer  upon  demand  to  deliver 
to  the  broker  stock  which  the  customer  has  ordered  the  broker 
to  sell,  it  is  the  right  and  duty  of  the  broker  within  a  reason- 
able time  to  go  into  the  market  and  purchase  the  stock,  and 
the  measure  of  damages  for  the  failure  or  refusal  of  a  cus- 
tomer to  deliver  is  the  increased  price  which  the  broker  is 
compelled  to  pay,  and  the  only  question  presented  in  this 
connection  is  at  what  date  the  appellant  notified  the  appellee 
that  it  would  not  deliver  the  stock.  Upon  the  one  hand,  ap- 
pellant's cashier  testifies  that  on  December  18,  1906,  he  noti- 
fied the  appellee  that  the  bank  was  unable  to  deliver  the  stock 
and  would  not  do  so,  while  the  appellee  testified  that  appel- 
lant's cashier  notified  him  that  he  could  not  deliver  the  stock 
at  that  time,  but  would  see  the  bank's  client  who  had  ordered 
the  bank  to  cause  the  stock  to  be  sold,  and  that  not  until  Feb- 
ruary 1,  1907,  did  the  bank  notiJfy  him  that  it  would  not 
deliver  the  stock.  There  is  a  substantial  conflict  of  testimony 
between  the  parties  upon  the  point,  and  under  such  circum- 
stances we  will  not  undertake  to  weigh  the  testimony  and 
decide  upon  its  preponderance.  The  trial  court  found  in 
favor  of  the  appellee,  and  we  will  not  disturb  its  finding. 

The  appellant  assigns  as  error  the  refusal  of  the  court  to 
grant  a  new  trial  on  the  ground  of  newly  discovered  evidence. 
The  substance  of  the  affidavit  filed  in  support  of  the  motion 
is  that  on  the  same  day  upon  which  appellee  sold  the  thirty 
shares  of  stock  he  resold  them  for  the  purchaser  for  the  sum 
of  $38  per  share,  securing  and  delivering  other  stock  to  cover 
the  sale,  at  not  to  exceed  the  sum  of  $38  per  share,  and  that 
the  purchaser  would  so  testify.  We  do  not  find  it  necessary 
to  examine  the  question  of  the  materiality  of  such  testimony, 
for  the  reason  that  there  was  a  counter-affidavit  by  the  pur- 
chaser denying  the  statements  contained  in  the  affidavit  sub- 
mitted on  behalf  of  the  appellant;  and,  if  it  were  conceded 
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that  such  testimony  would  be  material,  we  do  not  perceive 
that  the  court  abused  its  discretion  in  refusing  the  new  trial 
The  judgment  of  the  district  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur.  - 


[Civil  No.  1071.    Filed  March  20,  1909.] 
[100  Pac.  453.] 

THE  GIBSON  ABSTRACT  COMPANY,  a  Corporation, 
Plaintiff  and  Appellant,  v.  COCHISE  COUNTY,  a 
Corporation,  Defendant  and  Appellee. 

1.  Taxation — Taxes  PAnv— Bbcoveby. — ^Where  plaintiff  paid  taxes  on 

personal  property  without  protest  at  the  rate  of  a  previous  year 
before  the  rate  for  the  current  year  had  been  ascertained,  instead 
of  giving  bond  to  save  its  property  from  seizure  as  authorized  by 
statute,  the  payment  was  voluntary,  and  plaintiff  could  not  recover 
the  difference  between  l^e  taxes  paid  and  the  amount  chargeable  to 
it  at  the  current  rate  as  subsequently  fixed. 

2.  Taxation — Collection  of  Taxes — Effect. — Civil  Code  1901,  para- 

graph 3859,  provides  that  the  county  assessor  when  he  assesses  the 
property  of  any  person  or  company  or  corporation  who  does  not  own 
real  estate  within  the  county  of  sufficient  value  in  the  assessor's 
judgment  to  pay  taxes  on  both  real  and  personal  property  shall 
proceed  immediately  to  collect  taxes  on  the  personal  property  so 
assessed  at  the  rate  of  the  previous  year.  Held,  that,  where  an  as- 
sessor collects  taxes  on  personal  property  as  authorized  by  such  sec- 
tion, the  county  has  no  further  claim  against  the  owner,  and  cannot 
collect  any  additional  amount  in  case  the  current  rate  is  higher. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Frederick  S.  Nave,  Judge.    Afltoned. 

The  facts  are  stated  in  the  opinion* 

0.  Gibson,  for  Appellant 

Cunningham^  Ellerbe  &  BiggB,  for  AppeOeei 
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DOAN,  J. — The  appellant  brought  an  action  in  the  district 
court  of  Cochise  county.  The  complaint  alleged  that  the 
plaintiff  and  its  assignors  paid  to  the  assessor  of  Cochise 
county  the  taxes  due  upon  their  several  properties  calculated 
on  the  valuation  placed  upon  such  property  in  the  year  1907 
at  the  tax  rate  of  1906,  which  was  $2.65  on  each  $100  of 
valuation ;  that  they  were  induced  so  to  do  by  the  demand  of 
immediate  payment  made  by  the  aissessor  and  the  information 
from  such  assessor  that,  unless  such  taxes  were  paid  im- 
mediately, he  would  proceed  to  collect  the  same  by  seizure  and 
sale  of  sufScient  property  to  pay  such  taxes ;  that  the  tax  rate 
afterward  fixed  for  1907  was  $2  for  each  $100  of  valuation; 
that  the  plaintiff  and  its  assignors  duly  presented  to  the  board 
of  supervisors  their  claims  for  the  difference,  and  their  de- 
mands were  disallowed.  Judgment  was  rendered  for  the 
defendant  on  the  order  of  the  lower  court  sustaining  a  general 
demurrer  to  the  complaint.  Therefore  the  only  question  pre- 
sented in  this  appeal  is  the  sufficiency  of  the  complaint. 

The  payments  alleged  in  the  complaint  were  made  in  each 
instance  without  protest,  and  would  for  that  reason  not  con- 
stitute a  claim  against  the  county  that  would  sustain  the 
demand.  Cooley  on  Taxation,  p.  1495.  The  complaint,  there- 
fore,  fails  to  state  a  cause  of  action,  and  was  obnoxious  to  a 
general  demurrer.  The  theory  upon  which  the  appellant 
prosecutes  this  appeal  is  that  the  transaction  is  not  closed  by 
the  payment  of  the  taxes,  and  the  receipt  thereof  by  the 
assessor,  but  remains  open  to  be  adjusted  after  the  tax  levy 
for  the  current  year  has  been  made.  That  theory  is  neither 
tenable  nor  contemplated  by  the  statute.  Part  of  paragraph 
3859,  Civil  Code  of  1901,  that  refers  to  this  transaction,  reads 
as  follows:  ''The  county  assessor  of  the  several  counties  of 
this  territory,  when  he  assesses  the  property  of  any  person  or 
persons,  company  or  corporation  liable  for  taxation  who  do 
not  own  real  estate  within  the  county  of  sufficient  value  in  the 
assessor's  judgment  to  pay  taxes  on  both  his,  her  or  their  real 
and  personal  property  .  .  .  shall  proceed  immediately  to  col- 
lect the  taxes  on  the  personal  property  so  assessed.  The  as- 
sessor shall  be  governed  as  to  the  amount  of  taxes  to  be  by 
him  collected  on  the  aforesaid  personal  property  by  the  terri- 
torial and  county  rate  of  the  previous  year."  This  makes  a 
special  provision  for  the  collection  of  the  taxes  on  personal 
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property  under  those  circumstances,  and  when  the  assessor 
collects  the  taxes  on  personal  property  as  authorized  by  stat- 
ute, and  the  taxes  are  governed  by  the  tax  rate  of  the  pre- 
vious year,  the  county  has  no  further  claim  against  the  owner 
of  that  personal  property,  and  cannot  collect  any  additional 
amount  in  case  the  levy  for  the  current  year  should  be  at  a 
higher  rate. 

There  is  a  further  provision  relative  to  the  seizure  and  sale 
of  property  that  contains  a  proviso  reading:  '^ Provided  that 
if  the  owner  of  the  property  seized  shall  give  bond  with  suffi- 
cient security,  to  be  approved  by  the  assessor,  and  in  an 
amount  sufScient  to  cover  the  amount  of  the  taxes  due,  and 
the  costs  incident  to  the  seizure,  the  said  property  shall  be  re- 
leased to  him,  and  for  these  services  the  assessor  shall  be  al- 
lowed a  fee  of  six  dollars  and  the  same  mileage  as  allowed  by 
law  to  the  sheriff  of  the  county."  Under  this  latter  proviso 
the  case  of  Curry  et  al.  v.  OUa  County,  6  Ariz.  48,  53  Pac.  4, 
came  before  this  court.  In  that  case,  instead  of  paying  the 
taxes,  Curry,  with  certain  sureties,  gave  to  the  collector  a 
bond  conditioned  as  follows:  ''The  said  M.  K  Curry  shall 
well  and  truly  pay  all  sums  due  for  taxes  or  to  become  due 
on  said  personal  property  so  listed  and  assessed  for  the  year 
1895  to  the  tax  collector  of  Qila  county,  Territory  of  Arizona, 
when  the  same  shall  be  payable  as  prescribed  by  law,  and  be- 
fore they  become  delinquent  ...  or,  failing  to  pay  the  same, 
action  may  be  immediately  conmienced  upon  this  bond  for  the 
collection  of  said  taxes."  The  rate  of  taxation  for  the  year 
1895  was  higher  than  the  rate  for  1894,  and,  after  the  fixing 
of  the  rate  for  1895,  Curry  tendered  to  the  tax  collector  the 
amount  of  taxes  that  would  be  due  on  his  property  calculated 
at  the  rate  of  the  previous  year.  This  tender  was  refused, 
and,  on  failure  of  Curry  to  pay  the  taxes,  suit  was  brought 
on  the  bond,  and  this  court  held  that  the  statute  saying,  ''the 
assessor  shall  be  governed  as  to  the  amount  of  taxes  to  be  by 
him  collected  on  the  aforesaid  personal  property  by  the  terri- 
torial and  county  rate  of  the  previous  year,"  meant  only  what 
it  said.  In  other  words,  that,  when  the  assessor  made  a  collec- 
tion, he  should  be  governed  as  to  the  amount  of  taxes  to  be 
by  him  collected  by  the  rate  of  the  previous  year.  This 
seemed  to  the  legislators  to  be  necessary,  for  the  reason  that 
the  time  when  such  collection  could  be  made  by  the  assessor 
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mujst  of  necessity  be  before  the  rate  for  the  current  year 
would  be  known,  but  the  only  instances  in  which  the  rate  of 
the  previous  year  is  a  basis  of  calculation  are  those  in  which 
the  asse9sor  collects  the  taxes.  The  bond  sued  on  in  the  Curry 
case,  as  above  quoted,  shows  the  direct  obligation  on  the  part 
of  the  principal  and  sureties  to  pay  all  sums  due  for  taxes, 
or  to  become  due,  on  said  personal  property  for  the  year  1895 
and  the  collection  was,  therefore,  enforced  for  that  amount. 
If,  in  the  case  at  bar,  the  appellant  and  its  assignors  had 
given  bond,  they  could  have  had  the  benefit  of  the  rate  for  the 
current  year,  instead  of  paying  on  the  rate  of  the  previous 
year.  The  cost  and  additional  emoluments  going  to  the  as- 
sessor are  given  as  a  reason  why  they  did  not  do  so;  but,  if 
that  law  is  valid,  it  is  a  hardship  imposed  upon  them  by  that 
law,  and,  our  duties  not  being  those  of  legislation,  they  can- 
not be  relieved  in  this  court  from  the  compliance  with  a  valid 
law,  however  drastic.  If  the  enforcement  of  that  law  would 
be  in  violation  of  their  rights  as  accorded  them  by  the  consti- 
tution, and  it  was  therefore  null  and  void,  they  cannot  expect 
relief  from  a  payment  made  by  them  without  protest,  even  if 
induced  by  a  threat  to  inflict  upon  them  the  penalties  of  a 
void  law,  because  the  party  threatening  would,  by  reason  of 
the  invalidity  of  the  law,  be  powerless  to  execute  such  threat. 
The  constitutionality  of  the  statute,  even  if  it  were  not  con- 
ceded by  the  appellant,  is  not  before  us  for  determination 
upon  the  record,  and  we  may  not  therefore  here  hold  it  uncon- 
stitutional. 

The  order  of  the  court  sustaining  the  general  demurrer  to 
the  complaint  being  the  only  error  assigned,  the  judgment  of 
the  lower  court  is  affirmed. 

^ENT,  C.  J.,  and  SLOAN,  J.,  concur.  CAMPBELL,  J., 
concurs  in  the  result. 

XII  Arix.~ll 
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[Civil  No.  1057.    Filed  March  20,  1909.] 
[100  Pfte.  454.] 

LONDON-GLASGOW  DEVELOPMENT  COMPANY,  a 
Corporation,  and  J.  W.  BOOTH,  T.  A.  STEWABT, 
JOSEPH  LANDON  and  W.  P.  WEBBER,  Defendants 
and  Appellants,  v.  PRANK  POWERS  and  JOSEPH- 
INE POWERS,  Plaintiffs  and  Appellees. 

L  Appeal  and  Ebboe — ^Dectision  Beyixwable — ^Ajtecting  SuBSTAMfiAi* 
Bights — Ovibbuling  Plea  to  Jxjbisdiction. — Civil  Code  1901,  see- 
tion  1493,  limits  the  jurisdiction  of  the  supreme  court  upon  appeal 
to  the  review  of  final  judgments  and  such  orders  as  are  specified  in 
paiagraph  1214,  which  provides  that  certain  orders,  including  orders 
affecting  a  substantial  right  which  in  effect  dispose  of  the  case, 
may  be  appealed  from.  Paragraph  1213  provides  that,  upon  ap- 
peal, the  supreme  court  may  review  any  intermediate  order  involv- 
ing the  merits  and  necessarily  affecting  the  judgment.  HeM,  that 
an  order  overruling  a  plea  to  the  jurisdiction  of  the  court  over  the 
persons  of  defendants  is  not  an  appealable  order. 

APPEAL  from  a  judgment  of  the  District  Cdurt  of  the 
First  Judicial  District,  in  and  for  the  Connly  of  Pima.  John 
H.  Campbell,  Judge.    Appeal  dismissed* 

The  facts  are  stated  in  the  opinion. 

Frank  H.  Hereford,  for  Appellants. 

The  allegations  of  appellants'  plea  to  the  jurisdiction  of  the 
court  below  have  not  been  denied  and  therefore  stand  con- 
fessed. 

A  resident  of  another  state  who  has  in  good  faith  come  into 
this  territory  to  give  evidence  as  a  witness  in  a  case  here  is 
exempt  from  service  of  a  summons  in  a  civil  action  against 
him  while  he  is  thus  in  attendance  as  a  witness,  and  for  a 
reasonable  time  thereafter  in  which  to  return  home.  Brooks 
V.  Farwell,  4  Fed.  166,  2  McCrary,  220;  Kauffman  v.  Keiv- 
nedy,  25  Fed.  785 ;  Bolgiano  v.  OUbert-Locke  Co,,  73  Md.  132, 
25  Am.  St.  Rep.  582,  20  Atl.  788 ;  Shervnn  v.  Gundlach,  37 
Minn.  118,  33  N.  W.  549 ;  Christian  v.  Williams,  35  Mo.  App. 
297;  Malloy  v.  Brewer,  7  S.  D.  587,  58  Am.  St.  Rep.  856,  64 
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N.  W.  1120;  Atchison  v.  Morris,  11  Fed.  582,  11  Biss.  191; 
Smdl  V.  Montgomery,  23  Fed.  707. 

It  will  doubtless  be  oontended  by  appellees,  as  it  was  in  the 
court  below,  that  appellants  have  waived  their  plea  of  juris- 
diction because  they  filed  with  it  a  general  demurrer  and  an 
answer  to  the  merits. 

This  question  was  passed  upon  by  the  supreme  court  of 
the  United  States  in  the  case  of  Roberts  v.  Lems,  144  U.  S. 
653, 12  Sup.  Ct.  781,  36  L.  Ed.  579,  in  construing  the  statutes 
of  the  state  of  Nebraska,  which  are  shown  by  the  opinion  of 
the  court  to  have  been  identical  with  those  set  out  in  para- 
graphs 1353,  page  440,  and  1342,  page  437  of  our  statutes. 
The  case  of  Linton  et  (d.  v.  Heye,  69  Neb.  450,  111  Am.  St. 
Rep.  556,  95  N.  W.  1040,  and  Hurlburt  v.  Palmer,  39  Neb.  158, 
57  N.  W.  1019,  are  even  more  explicit  in  setting  out  these  stat- 
utes. 

The  statutes  of  the  territory  of  Arizona  expressly  authorize 
the  setting  up  of  the  plea  to  jurisdiction  in  the  answer  as  de- 
fined in  paragraph  1350.  Appellee  was  required  by  the  stat- 
utes of  Arizona  to  make  his  plea  to  the  jurisdiction  ''of  the 
person''  in  his  answer  in  abatement  or  in  bar  of  the  action 
or  by  demurrer.  It  was  this  answer  defined  by  paragraph 
1350  which  appellant  filed  in  the  lower  court. 

A  plea  to  the  merits  which  expressly  avers  that  it  is  filed 
subject  to  the  plea  to  the  jurisdiction  and  the  traverse  of  the 
return  of  service  already  filed  does  not  admit  jurisdiction  or 
waive  the  traverse.  Kahn  v.  Southern  Bldg.  &  Inv.  Assn.,  115 
Ga.  459,  41  S.  E.  648. 

Eugene  S.  Ives,  and  S.  L.  Pattee,  for  Appellees. 

If  the  answer  of  the  defendants  amounts  to  a  general  ap- 
pearance, they  have  waived  the  claimed  exemption  from 
service  of  process,  notwithstanding  they  protest  in  their  an- 
swer that  they  are  appearing  specially.  Crawford  v.  Foster, 
84  Fed.  939,  at  page  941,  28  C.  C.  A.  576. 

The  order  sustaining  the  plea  to  the  jurisdiction  is  ap- 
pealable. 

SLOAN,  J. — ^An  examination  of  the  record  discloses  that  no 
final  judgment  in  this  case  was  entered  in  the  court  below.  A 
plea  to  the  jurisdiction  of  the  court  over  the  persons  of  the 
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defendants  was  overruled  by  the  trial  court,  and  it  is  from 
this  order  that  the  defendants  have  attempted  to  appeal  with- 
out waiting  for  any  further  disposition  of  the  case  to  be  made. 
By  paragraph  1493,  Civil  Code  of  1901,  our  jurisdiction  is 
limited  upon  appeal  to  the  review  of  final  judgments  ren- 
dered by  the  district  courts  in  civil  cases  and  such  orders  as 
are  specified  in  paragraph  1214,  Civil  Code  of  1901.  By  the 
latter  paragraph  it  is  provided  that  any  order  refusing  a  'new 
trial  or  granting  a  motion  in  arrest  of  judgment,  any  order 
affecting  a  substantial  right  which  in  effect  disposes  of  the 
case,  any  order  affecting  a  substantial,  right  made  after  judg- 
ment in  some  special  proceeding  or  upon  some  summary  ap- 
plication, and  any  order  or  judgment  in  a  habeas  corpus 
proceeding  may  be  appealed  from  and  reviewed  by  this  court. 
It  is  provided  in  paragraph  1213  that  upon  appeal  this  court 
may  review  "any  intermediate  order  involving  the  merits  and 
necessarily  affecting  the  judgment."  The  latter  provision  of 
the  statute  would,  of  course,  permit  this  court  to  review  such 
an  order  as  was  entered  in  this  case  upon  an  appeal  from  the 
final  judgment  entered  in  the  case  in  which  it  was  made,  for 
it  would  be  one  which  of  necessity  would  affect  such  judg- 
ment. Had  the  court  sustained  the  plea,  it  would  have  been 
in  effect  a  final  disposition  of  the  case,  and  hence  an  appeal- 
able order  under  said  paragraph  1214.  In  this  instance  the 
overruling  of  the  plea  did  not  necessarily  dispose  of  the  case, 
for  under  it  the  plaintiffs  might  have  proceeded  to  judgment, 
in  which  event,  if  the  judgment  had  been  rendered  in  favor 
of  the  defendants,  the  latter  would  have  had  no  groimd  for 
appeal. 

However  desirable  a  ruling  by  this  court  upon  the  question 
argued  by  counsel  for  both  sides  and  sought  to  be  raised  upon 
this  appeal  may  be,  as  we  have  no  jurisdiction  to  review  the 
ruling  of  the  trial  court  until  final  judgment  has  been  en- 
tered, the  appeal  must  be  dismissed ;  and  it  is  so  ordered. 

KENT,  C.  J.,  and  DOAN  and  NAVE,  JJ.,  concur. 
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[Criminal  No.  268.    Filed  March  20,  1909.] 
[100  Pac.  455.] 

J.  H.  BRYANT,  Defendant  and  Appellant,  v.  TERRITORY 

OF  ARIZONA,  Respondent. 

1.  Cbimikal  Law  —  Instructions  —  Buedbn  of  Proof. — ^Where,  in  a 

prosecution  for  homicide,  the  conrt  charged  that  accused  could  not 
be  convicted  unless  the  evidence  excluded  everj  reasonable  hypothe- 
sis but  that  of  guilt;  that,  no  matter  how  strong  the  circumstancee 
were,  thej  did  not  constitute  proof  required  by  law  if  they  could 
be  reasonably  reconciled  with  the  theory  that  defendant  acted  in 
self-defense;  that  defendant  was  presumed  innocent;  and  that  such 
presumption  remained  until  overcome  by  evidence  satisfying  the 
jury  beyond  reasonable  doubt  of  his  guilt — an  instruction  in  the 
language  of  Penal  Code  of  1901,  section  933,  that,  the  commission 
of  homicide  by  defendant  being  proved,  the  burden  of  proving 
mitigating  circumstances  justifying  or  excusing  it  was  on  defend- 
ant, unless  the  proof  on  the  part  of  the  prosecution  tended  to  show 
that  the  crime  committed  amounted  only  to  manslaughter,  or  that 
defendant  was  justifiable  or  excusable,  was  proper. 

2.  Homicide — Self-defense — Instructions. — An  instruction  in  the  lan- 

guage of  Penal  Code  of  1901,  sections  181,  182,  that  belief  by  ac- 
cused of  great  bodily  injury  or  loss  of  life,  in  order  to  constitute 
self-defense,  must  have  been  such  as  would  have  been  sufficient  to 
excite  the  fears  of  a  reasonable  person,  and  that  a  bare  fear  of  the 
commission  of  the  violence  to  prevent  which  a  homicide  may  be  law- 
folly  committed  is  not  sufficient  to  justify  it,  but  the  circumstances 
must  be  sufficient  to  excite  the  fears  of  a  reasonable  person,  and 
the  party  killing  must  have  acted  under  the  influence  of  such  fears 
alone,  was  proper. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

Geo.  E.  Tralles,  for  Appellant. 

The  courts  have  time  and  again  held  that  an  instruction 
requiring  the  defendant  to  establish  the  facts  by  a  prepon- 
derance of  the  evidence,  or  to  the  satisfaction  of  the  jury,  is 
erroneous.    Anderson  v.  Territory ,  9  Ariz.  50,  76  Pac.  636; 
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People  V.  West,  49  Cal.  610 ;  People  v.  Elliott,  80  Cal.  296,  22 
Pac.  207. 

When  a  person  is  assaulted  and  kills  his  assailant  in 
alleged  self-defense,  the  question  to  be  determined  is  whether 
the  slayer,  under  all  the  circumstances  as  they  appeared  to 
him,  honestly  believed  that  he  was  in  imminent  danger  of 
losing  his  life  or  of  suffering  great  bodily  harm,  and  that  it 
was  necessary  to  do  what  he  did  in  order  to  save  himself  from 
such  apparent  threatened  danger;  and  not  whether  a  reason- 
able man,  or  a  man  of  reasonable  courage,  would  have  so 
believed ;  nor  whether  the  jury  would  so  believe.  And  if  the 
slayer  acted  in  honest  fear  of  his  life  or  great  bodily  harm, 
there  is  no  question  of  reasonableness  or  unreasonableness,  or 
of  courage  or  cowardice ;  and  it  is  immaterial  whether  he  was 
a  bold,  strong  man  used  to  affrays  and  personal  encounters, 
or  a  weak,  timid  one  unacquainted  therewith,  and  liable  to 
imagine  danger  which  did  not  actually  exist.  Wharton  on 
Homicide,  3d  ed.,  sec.  286 ;  Allen  v.  United  States,  150  U.  S. 
551,  14  Sup.  Ct.  196,  37  L.  Ed.  1179;  Hickory  v.  United 
States,  151  U.  S.  303,  14  Sup.  Ct.  334,  38  L.  Ed.  170;  Stacy 
V.  State,  48  Tex.  Cr.  95,  86  S.  W.  327 ;  AdkiTis  v.  Common- 
wealth (Ky.),  82  S.  W.  242;  People  v.  Lennon,  71  Mich.  298, 
15  Am.  St.  Eep.  259,  38  N.  W.  871. 

B.  S.  Clark,  Attorney  General,  for  Territory. 

DOAN,  J. — The  appellant,  Bryant,  was  convicted  of  murder 
in  the  district  court  of  Pima  county,  a  motion  for  a  new  trial 
was  denied,  and  he  was  sentenced  to  a  term  of  imprisonment. 
From  the  judgment  of  conviction,  and  the  denial  of  a  motion 
for  a  new  trial,  he  appeals. 

The  assignments  of  errors  are  based  entirely  upon  the  in- 
structions of  the  court.  Two  instructions,  to  which  the 
counsel  for  the  defendant  excepted,  are  presented  to  us  for 
our  consideration.  The  appellant  claims  that  the  court  erred 
in  instructing  the  jury  that  **upon  a  trial  for  murder,  the 
commission  of  the  homicide  by  the  defendant  being  proved, 
the  burden  of  proving  circumstances  of  mitigation  or  that 
justify  or  excuse  it  devolves  upon  him,  unless  the  proof  on 
the  part  of  the  prosecution  tends  to  show  that  the  crime  com- 
mitted only  amounts  to  manslaughter,  or  that  the  defendant 
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was  justifiable  or  excusable."  This  instruction  is  in  the  exact 
words  of  the  statute.  Pen.  Code  1901,  sec.  933.  The  appel- 
lant conceded  the  constitutionality  of  the  statute,  but  urges  the 
duty  of  the  court  to  accompany  such  charge  with  a  further 
instruction  that  the  guilt  of  the  defendant  must  be  proved 
beyond  a  reasonable  doubt  on  the  whole  case,  and  that  the 
evidence  necessary  from  the  defendant  to  mitigate,  justify, 
or  excuse  the  act  need  only  be  sufScient  to  create  in  the  mind 
of  the  jury  a  reasonable  doubt  of  his  guilt.  The  instructions 
of  the  court  as  set  forth  in  the  record  show  that  the  court 
in  this  instance  did  just  what  the  appellant  claims  was  incum- 
bent upon  it.  The  charge  of  the  court,  after  defining  the 
offense,  says:  ''The  jury  is  instructed  that  the  defendant 
should  not  be  convicted  unless  the  evidence  excludes  every 
reasonable  hypothesis  but  that  of  the  defendant's  guilt.  No 
matter  how  strong  the  circumstances  are,  they  do  not  come 
up  to  the  full  measure  of  proof  that  the  law  requires  if  they 
can  be  reasonably  reconciled  with  the  theory  that  the  defend- 
ant acted  in  self-defense.  You  are  instructed  that  the 
defendant  is  presumed  to  be  innocent,  and  this  presumption 
remains  and  abides  with  him  at  every  stage  of  the  trial,  and 
must  prevail,  unless  overcome  by  evidence  which  satisfies  your 
minds  beyond  a  reasonable  doubt  of  his  guilt.  The  presump- 
tion of  innocence  is  a  fact  in  the  case  established  by  law,  and 
you  will  consider  it  as  you  will  any  other  fact  in  the  case. 
This  fact  of  the  presumption  of  innocence  is  one  established 
by  law  for  the  protection  of  the  defendant,  and  you  will 
consider  the  same  in  determining  his  guilt  or  innocence." 
The  court  then  designated  the  different  degrees  of  the  offense 
of  which  the  jury  might,  under  the  indictment,  find  the  de- 
fendant guilty  if  the  evidence  should  warrant,  and  then 
after  thus  instructing  upon  the  degrees,  being  the  different 
minor  offenses  of  which  the  defendant  might,  under  the 
indictment,  if  the  evidence  should  warrant,  be  convicted  in- 
stead of  murder  in  the  first  degree,  the  court  followed  with 
the  instruction  assigned  as  error:  ''Upon  a  trial  for  murder, 
the  commission  of  the  homicide  by  the  defendant  being  proved, 
the  burden  of  proving  circumstances  of  mitigation  or  that 
justify  or  excuse  it  devolves  upon  him,  unless  the  proof  on 
the  part  of  the  prosecution  tends  to  show  that  the  crime  com- 
mitted only  amounts  to  manslaughter,  or  that  the  defendant 
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was  justifiable  or  excusable."  This  instruction  as  thus  placed 
in  the  charge  of  the  court  was  advisory  to  the  jury,  and  was 
properly  based  upon  and  applied  to  the  instructions  that  pre- 
ceded it,  and  the  jury  were,  as  the  appellant  claims  they 
should  have  been  therein,  fully  instructed  that  the  defendant 
should  not  be  convicted  unless  the  evidence  should  exclude 
every  reasonable  hypothesis  but  that  of  his  guilt.  They  were 
likewise  advised  in  strong  language  that  the  defendant  was 
presumed  to  be  innocent,  that  this  presumption  was  a  fact  in 
the  case  established  by  law,  and  that  this  fact  was  for  the 
protection  of  the  defendant,  and  the  jury  should  consider  the 
same  in  determining  his  guilt  or  innocence.  The  instruction 
relative  to  the  offense  and  the  different  degrees  of  the  offense 
were  all  predicated  upon  the  jury  believing  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  killed  the  de- 
ceased unlawfully,  feloniously,  and  unjustifiably,  and  that  the 
killing  was  the  result  of  malice.  The  instruction,  when  care- 
fully read,  qualifies  itself.  The  burden  of  proving  circum- 
stances of  mitigation,  or  that  justify  or  excuse  the  killing,  and 
of  which  the  appellant  complains,  does  not,  in  the  language 
of  the  instruction,  devolve  upon  the  defendant  until  after  the 
commission  of  the  homicide  has  been  proved,  and  according 
to  the  instruction  theretofore  given  in  this  case,  proved  beyond 
a  reasonable  doubt,  and  does  not  then  devolve  upon  the  de- 
fendant, if  the  proof  of  the  homicide,  that  has  been  made 
beyond  a  reasonable  doubt  to  the  satisfaction  of  the  jury, 
tends  to  show  that  the  crime  committed  only  amounts  to 
manslaughter,  or  that  the  killing  of  the  deceased  by  the  de- 
fendant was  justifiable  or  excusable.  In  other  words,  it  is 
equivalent  to  saying  that  not  until  after  the  commission  of 
the  homicide  has  been  proved  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt,  and  by  evidence  that  neither  shows 
nor  even  tends  to  show  that  the  killing  was  justifiable  or 
excusable,  or  without  malice,  does  it  become  incumbent  upon 
the  defendant  to  prove  mitigation,  justification,  or  excuse,  and 
it  certainly  cannot  be  said  to  be  prejudicial  to  a  defendant 
to  charge  that  when  the  prosecution  has  made  a  prima  fade 
case,  and  established  it  beyond  a  reasonable  doubt,  if  it  is 
desired  by  the  defendant  to  have  the  jury  take  into  consid- 
eration circumstances  to  mitigate  the  crime,  if  such  homicide 
be  a  crime  as  proven,  or  to  overcome  the  proof  made  and 
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justify  or  excuse  the  homicide  that  on  the  evidence  already 
presented  has  been  proved  to  be  a  crime,  the  burden  of  prov- 
ing such  circumstances  devolves  upon  the  defendant. 

The  entire  charge  of  the  court  presented  to  the  jury  the 
theory  that  the  guilt  of  the  defendant  must  be  established  by 
the  evidence  to  their  satisfaction  beyond  a  reasonable  doubt, 
and  is  equivalent  to  saying  to  them  that,  in  order  to  mitigate, 
justify,  or  excuse  the  act  of  the  defendant,  it  was  only  incum- 
bent upon  the  defense  to  produce  such  proof  as  would  raise 
a  reasonable  doubt  in  the  mind  of  the  jury  as  to  the  defend- 
ant's guilt.  In  other  words,  there  is  nothing  in  the  entire 
charge  of  the  court  that  either  tells  the  jury  or  would  lead 
them  to  infer  that  it  was  incumbent  upon  the  defendant  to 
prove  justifiable  or  excusable  homicide  beyond  a  reasonable 
doubt,  or  by  the  preponderance  of  the  evidence,  but  the  entire 
tenor  of  the  instruction  is  equivalent  to  saying  to  them  that, 
if  such  proof  should  raise  in  their  minds  a  reasonable  doubt 
of  the  guilt  of  the  defendant  they  should  acquit  him.  We 
have  presented  this  matter  upon  the  reasoning  as  appears  to 
us  in  the  case,  but  the  question  is  not  an  open  one  in  this 
jurisdiction.  This  court  in  the  case  of  Anderson  v.  Territory, 
9  Ariz.  50,  76  Pac.  636,  cited  in  appellant's  brief,  following  its 
former  rulings  in  Halderman  v.  Territory,  7  Ariz.  120,  60  Pac. 
876,  and  Foster  v.  Territory,  6  Ariz.  240,  56  Pac.  738,  held 
that  this  instruction  was  not  erroneous. 

The  appellant  urges  that  the  court  also  erred  in  instructing 
the  jury  "that  the  belief  of  great  bodily  injury  or  loss  of  life 
must  have  been  such  as  would  have  been  sufficient  to  excite 
the  fears  of  a  reasonable  person."  This  is  again  &n  instruc- 
tion given  in  the  exact  language  of  the  statute.  We  find  the 
iostruction  in  full  on  the  seventh  page  of  the  abstract  of  the 
record  as  referred  to  by  the  appellant.  After  the  instruction 
first  complained  of,  the  court  said:  ''In  this  case  the  defend- 
ant claims  that  he  fired  the  shot  in  self-defense.  The  right  of 
self-defense  is  a  right  recognized  by  statute,  and  the  conditions 
under  which  it  may  be  asserted  to  make  the  homicide  justi- 
fiable are  well  settled.  They  are,  first,  that  the  slayer  was  not 
himself  the  assailant  or  aggressor,  or  that,  if  he  was  the 
aggressor,  that  he  had  in  good  faith  sought  to  decline  any 
further  struggle  or  trouble,"  and  then  follows  the  language 
of  the  statute  as  given  in  section  181,  Penal  Code  of  1901, 


170  Beyant  v.  Tbbbitoby.  [12  Ariz. 

followed  by  section  182,  Penal  Code  of  1901.  "A  bare  fear 
of  the  commission  of  the  violence  to  prevent  which  homicide 
may  be  lawfully  committed  is  not  suflficient  to  justify  it,  but 
the  circumstances  must  be  sufficient  to  excite  the  fears  of  a 
reasonable  person,  and  the  party  killing  must  have  acted 
under  the  influence  of  such  fears  alone."  This  instruction, 
besides  being  in  the  exact  words  of  the  statute,  has  received 
the  sanction  of  this  court  in  Morgan  v.  Territory,  7  Ariz.  224, 
64  Pac.  421.  That  case  was  reversed  because  of  the  refusal 
of  the  trial  court  to  give  this  instruction  when  requested  by 
the  defendant.  The  instruction  there  requested  used  the  lan- 
guage of  the  statute,  as  did  the  instruction  here  complained 
of.  The  language  objected  to  was  immediately  followed  by 
the  instruction :  *'If  you  believe  from  the  evidence  in  this  case 
that  without  any  hostile  demonstration  on  the  part  of  the  de- 
ceased sufficient  to  warrant  the  defendant,  as  a  reasonable 
man,  in  believing  that  he  was  in  great  bodily  danger,  the 
defendant  fired  the  shot  which  killed  the  deceased,  such  kill- 
ing under  such  circumstances  was  not  justifiable.  On  the 
other  hand,  if  you  believe  from  the  evidence  that  the  deceased 
made  the  first  hostile  demonstration  against  the  defendant 
under  such  circumstances  as  would  have  justified  a  reasonable 
man  in  the  defendant's  situation  in  believing  that  the  deceased 
was  about  to  inflict  upon. him  great  bodily  injury,  then  the 
defendant  was  justifiable  in  acting  upon  those  appearances 
and  that  belief,  and  if  necessary  to  prevent  great  bodily  injury 
to  himself  and  acting  under  the  influence  of  those  fears  alone, 
he  fired  the  fatal  shot  that  killed  the  deceased,  he  was  justified 
in  so  doing.  In  determining  whether  the  defendant  acted  in 
necessary  self-defense,  or  in  what  reasonably  appeared  to  be . 
necessary  self-defense,  it  is  your  duty  to  look  at  the  transac- 
tion from  what  you  believe  from  the  evidence  was  the  stand- 
point of  the  defendant  at  the  time,  and  consider  the  same  in 
the  light  of  the  facts  and  circumstances,  as  you  believe  they  ap- 
peared to  the  defendant  at  the  time,  and  not  from  any  other 
standpoint ;  and  it  is  for  you  to  determine  from  the  evidence 
what  were  the  appearances  to  the  defendant,  and  what  his 
standpoint  was,  and  in  what  light  he  did,  in  fact,  view  the  facts 
and  circumstances  at  the  time."  We  think  this  language  not 
only  fully  meets  the  requirements  of  the  law,  but  was  as 


March,  1909.]  McDonald  v.  Cox.  171 

favorable  to  the  defendant  as  could  be  reasonably  asked  or 
expected. 
The  judgment  of  the  lower  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur. 


[CivU  No.  1072.    Filed  March  20,  1909.] 
[100  Pac.  457.] 

E.  D.  McDonald,  Defendant  and  Plaintiff  in  Error,  v.  H. 
N.  COX,  Plaintiff  and  Defendant  in  Error. 

L  Appeal  and  Eaaaa— Becobd — ^Motion  pob  New  Tkiait— Bevikw. — 
Civil  Code  of  1901,  paragraph  1476,  authorizes  a  new  trial  on  the 
ground  that  the  evidence  does  not  sustain  the  judgment  or  verdict, 
and  Laws  1907,  chapter  74,  amended  the  paragraph  by  adding 
thereto  "that,  when  findings  of  fact  have  been  made,  the  insuffi- 
ciency of  the  evidence  to  sustain  any  finding  of  fact  material  to  the 
ease  shaU  be  alleged  in  the  motion  as  a  ground  for  a  new  trial." 
Held,  that  where  the  abstract  on  a  writ  of  error  failed  to  show  that 
any  motion  for  a  new  trial  had  been  made,  on  the  ground  either 
that  the  evidence  did  not  sustain  the  judgment,  or  findings  of  fact, 
such  objections  were  waived,  and  could  not  be  reviewed. 

S»  Appeal  and  Ebbos — Scope  or  Review. — In  the  absence  of  a  motion 
for  a  new  trial,  the  supreme  court  can  only  review  the  question 
whether  the  complaint  and  facts  found  were  sufficient  to  sustain  the 
judgment. 

EBBOB  to  the  District  Conrt  of  the  Third  Judicial  Dis- 
trict, in  and  for  the  County  of  Maricopa.  Edward  Kent, 
Jadge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

I.  J.  Lipsohn,  for  Plaintiff  in  Error;  C.  F.  Ainsworth,  of 
Counsel. 

J.  M.  Jamison,  and  W.  H.  Stilwell,  for  Defendant  in 
Error. 

Alleged  errors,  not  having  been  assigned  as  grounds  for 
new  trial,  are  not  properly  before  the  supreme  court.    Chicago 
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B.  &  Q.  R.  R.  Co.  V.  Pollock,  16  Wyo.  321,  93  Pac.  847-^53. 
Errors  ocearring  at  the  trial  wiU  not  be  reviewed  unless  pre- 
sented to  the  trial  court  in  a  motion  for  new  trial.  OUiser  v. 
Qlaser,  13  Okl.  389,  74  Pac.  944;  Bradford  v.  Brennan,  15 
Okl.  47,  78  Pac.  387 ;  Insurance.  Co,  v.  Evans,  64  Kan.  770,  68 
Pac.  623 ;  Pringle  v.  King,  9  Ariz.  76,  78  Pac.  367. 

On  appeal  no  alleged  error  will  be  reviewed  which  might 
have  been  good  ground  for  a  new  trial  in  the  court  below  un- 
less the  same  shall  have  been  presented  to  such  court  by  a 
motion  for  a  new  trial  and  the  motion  overruled.  Svea  Ins. 
Co,  V.  McFarland,  7  Ariz.  131,  60  Pac.  936 ;  Putnam  v.  Put- 
nam, 3  Ariz.  182,  24  Pac.  320 ;  Oreer  v.  Richards,  3  Ariz.  227, 
32  Pac.  266. 

On  appeal  from  a  judgment  on  the  judgment-roll  alone  the 
only  question  reviewable  is  whether  the  findings  support  the 
judgment.  Ivancovich  v.  Weilenman,  144  Cal.  757,  78  Pac. 
268.  Where  an  appeal  is  from  the  judgment  and  not  from 
an  order  overruling  the  motion  for  new  trial,  the  court  will 
not  determine  the  sufficiency  of  the  evidence,  but  only  de- 
termine whether  there  is  any  evidence  to  support  the  judg- 
ment.   Dawes  v.  City  of  Oreat  FaUs,  31  Mont.  9,  77  Pac.  309. 

DOAN,  J. — This  action  was  brought  by  H.  N.  Cox  against 
the  Garcia  Gold  Company  and  R.  D.  McDonald  in  the  district 
court  of  Maricopa  county  in  the  April  term,  1906.  It  was 
tried  before  the  court  without  a  jury,  and  a  judgment  with 
decree  for  foreclosure  of  the  Uen  was  rendered  against  the  de- 
fendant R.  D.  McDonald,  who  is  the  plaintiff  in  error  in  this 
court,  and  the  action  was  dismissed  as  against  the  codefend- 
ant,  the  Garcia  Gold  Company.  A  notice  of  appeal  was  given, 
but  such  appeal  was  not  perfected,  and,  after  the  time  for  ap- 
peal had  lapsed,  the  case  was  brought  for  review  before  this 
court  on  writ  of  error. 

The  complaint  in  the  lower  court  set  forth  that  one  John 
G.  Schermer,  at  the  special  instance  and  request  of  the  de- 
fendants, rendered  services  as  watchman  of  certain  mining 
property  owned  by  the  defendants,  between  the  twenty-fifth 
day  of  January,  1904,  and  the  fifth  day  of  February,  1906, 
for  a  total  period  of  seven  hundred  and  forty-three  days,  at 
the  agreed  price  of  $2.50  per  day,  for  which  service  the  de- 
fendants on  the  sixth  day  of  February,  1906,  were  indebted 
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to  said  Schermer  in  the  sum  of  $1,356.50,  after  having  de- 
dncted  the  payment  of  $500  theretofore  paid  to  him;  that  the 
said  Schermer  on  the  eighth  day  of  February,  1906,  for  a 
valuable  consideration,  assigned  this  claim  to  the  plaintiff; 
that  on  the  tenth  day  of  February,  1906,  the  plaintiff  filed  his 
statement  of  lien  against  the  mining  property  with  the  county 
recorder  of  Maricopa  county  for  the  amount  due;  that  the 
whole  amount  ($1,356.50)  remains  and  is  due  and  unpaid.  The 
answer  of  the  defendants  admitted  the  residence  of  the  parties,| 
and  the  ownership  of  the  mining  property,  but  denied  each 
and  every  other  material  allegation.  The  plaintiff  in  error 
has  presented  to  this  court  eight  different  assignments  of 
error,  three  of  which  are  based  upon  the  insufficiency  pf  the 
evidence  to  sustain  the  judgment  for  the  plaintiff.  The  other 
five  are  based  upon  the  insufficiency  of  the  evidence  to  sustain 
certain  findings  of  fact  made  by  the  trial  court,  two  of  which 
are  directed  to  the  conclusions  of  law,  but  the  objections 
therein  made  to  the  conclusions  of  law  are  urged  because  of 
the  insufficiency  of  the  evidence  to  sustain  the  findings  of  fact, 
from  which  the  legal  conclusions  were  drawn,  and  are  there- 
fore substantially  the  same  as  the  errors  directly  assigned  be- 
cause of  the  insufficiency  of  the  evidence  to  sustain  the  said 
findings.  The  defendant  in  error  moves  this  court  to  strike 
the  abstract  of  the  record,  and  affirm  the  judgment  of  the 
lower  court,  for  the  reason  that  the  abstract  of  record  does  not 
contain  the  motion  for  a  new  trial  in  the  case,  but,  on  the  con- 
trary, discloses  that  no  motion  for  a  new  trial  was  made  in 
the  lower  court.  All  the  errors  assigned  in  this  court  are  by 
our  statute  pertaining  to  new  trials  made  grounds  for  a 
motion  for  a  new  trial  in  the  lower  court,  and  they,  not  having 
been  by  motion  for  a  new  trial  presented  to  the  lower  court, 
cannot  be  raised  for  the  first  time  in  this  court. 

One  of  the  grounds  on  which  a  motion  for  a  new  trial  may 
be  based  under  our  statute  is,  as  provided  in  paragraph  1476, 
Civil  Code  of  1901,  ''that  the  evidence  does  not  sustain  the 
judgment  or  the  verdict."  Chapter  74,  Laws  of  1907, 
amended  that  paragraph  by  adding  thereto  ''that,  when  find- 
ings of  fact  have  been  madie,  the  insufficiency  of  the  evidence 
to  sustain  any  finding  of  fact  material  to  the  case  may  be  al- 
leged in  the  motion  as  a  ground  for  a  new  trial.''  We  may 
not^  therefore,  examine  into  the  sufficiency  of  the  evidence  to 
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support  either  the  judgment,  or  the  findings  of  fact  on  which 
such  judgment  has  been  based,  because  of  the  general  rule 
that  these  errors  have  been  waived  by  the  failure  of  the  de- 
fendant in  the  lower  court  to  present  them  to  the  trial  court 
in  a  motion  for  a  new  trial.  This  is  only  a  reiteration  of  the 
general  rule  that  a  party  will  not  be  heard  in  the  appellate 
court  unless  he  has  exhausted  his  remedies  in  the  lower  court 
The  object  of  a  motion  for  a  new  trial  is  to  enable  the  trial 
court  to  look  into  the  evidence,  and  see  if  it  be  sufficient  to 
support  the  findings.  The  appellate  court  for  these  reasons 
refuses  to  consider  any  error  which  would  be  good  cause 
for  a  new  trial,  unless  a  motion  for  a  new  trial  upon  that 
ground  had  been  made  to  the  court  below,  the  motion  over- 
ruled, the  ruling  excepted  to,  and  assigned  as  error  in  this 
court.  Putnam  v.  Putnam,  3  Ariz.  182,  24  Pac.  320.  The 
plaintiff  in  error  in  his  reply  brief,  while  admitting  this 
to  be  the  rule  in  case  of  appeal,  has  stated  that  ''there  is 
no  provision  in  our  statute  which  calls  for  a  motion  for  a 
new  trial  in  the  trial  court  to  enable  the  appellate  court 
to  review  the  record  on  writ  of  error,"  and  states  that  aU 
the  cases  cited  by  the  defendant  in  error  in  support  of  the 
motion  are  cases  that  were  taken  to  the  appellate  court  by 
appeal,  and  not  on  writ  of  error.  The  plaintiff  in  error 
must  have  made  that  statement  without  an  examination  of 
the  cases.  We  find  that  of  the  first  six  cases  cited  by  de- 
fendant in  error  five  were  cases  that  liad  been  carried  to 
the  appellate  court  by  writ  of  error  and  one  by  appeaL 
The  rule  above  cited  was  first  enunciated  in  this  court  in 
the  appealed  case  of  Putnam  v.  Putnam,  but  in  8vea  Ins,  Co. 
V.  McFarland,  7  Ariz.  135,  60  Pac.  936,  which  was  brought 
to  this  court  on  writ  of  error,  we  cited  the  rule  announced 
in  the  Putnam  case,  and  refused  to  review  any  alleged  error 
presented  in  the  assignment  that  would  have  been  good  cause 
for  a  new  trial  in  the  lower  court.  Likewise  in  the  case  of 
McLean  v.  Territory,  8  Ariz.  195,  71  Pac.  926,  brought  to 
this  court  on  writ  of  error,  while  we  did  not  exactly  de- 
termine the  point  here  presented  yet  in  determining  a  legal 
proposition  that  involved  substantially  the  same  question  of 
practice  our  reasoning  was  on  the  same  lines. 

We  find  that  other  jurisdictions,  under  similar  statutes, 
have  followed  the  same  rule.    The  supreme  court  of  Wyom- 
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ing  in  Chicago,  B.  dk  Q.  By.  Co.  v.  Pollock,  16  Wyo.  321, 
93  Pac.  847,  which  was  brought  to  that  court  by  writ  of 
error,  held  that  "alleged  errors,  not  having  been  assigned 
as  grounds  for  a  new  trial  in  the  lower  court  are  not  prop- 
erly before  the  supreme  court."  The  supreme  court  of 
Oklahoma  said  in  Bradford  v.  Brennan  et  al.,  15  Okl.  47, 
78  Pac.  387,  a  case  that  was  tried  to  the  lower  court  without 
a  jury,  and  taken  up  on  writ  of  error:  '*It  is  a  settled  rule 
of  practice  in  this  court  that  errors  of  law  occurring  at  the 
trial  can  only  be  brought  to  the  supreme  court  after  the 
district  court  has  had  an  opportunity  to  re-examine  them 
upon  a  motion  for  a  new  trial.'*  In  Closer  v.  Olaser,  13 
Okl.  389,  74  Pac.  944,  presented  on  writ  of  error,  the  same 
court  said:  "But  this  court  will  not  reverse  a  case  for  errors 
of  the  trial  court  not  presented  to  and  passed  upon  by  such 
court.  Any  cause  for  which  a  new  trial  may  be  granted  is 
deemed  waived  by  the  failure  of  the  objecting  party  to 
move  for  a  new  trial  upon  such  ground.  Nesbit  v.  Hines, 
17  Kan.  316 ;  Atchison  v.  Byrnes,  22  Kan.  65 ;  Lucas  v.  Sturr, 
21  Kan.  480.  A  motion  for  a  new  trial  is  essential  in  order 
to  give  the  trial  court  an  opportunity  to  review  its  rulings, 
and,  if  need  be,  to  correct  errors  which  it  may  have  com- 
mitted; and  a  failure  to  present  alleged  errors  to  the  trial 
court  by  a  motion  for  a  new  trial  will  be  deemed  a  waiver, 
and  the  supreme  court  will  not  review  such  alleged  error 
unless  presented  by  motion  for  a  new  trial."  The  supreme 
court  of  Kansas,  in  Insurance  Co.  v.  Evans,  64  Kan.  770, 
68  Pac.  623,  brought  by  writ  of  error,  said:  "We  have 
frequently  held  that  all  matters  which  arose  during  the 
trial,  including  supposed  erroneous  findings  of  the  court  or 
jury,  are  waived,  and  cannot  be  considered  by  this  court, 
unless  a  motion  for  a  new  trial,  founded  upon  and  includ- 
ing such  supposed  errors,  has  been  made  and  overruled  in 
the  district  court.  Decker  v.  House,  30  Kan.  614,  1  Pac.  584; 
BmUinger  v.  Hurley,  34  Kan.  585,  9  Pac.  197.  The  com- 
pany did  not  ask  for  a  new  trial,  .  .  .  and  hence  some 
of  the  questions  strongly  urged  are  not  open  for  our  con- 
sideration at  this  time." 

We  will,  however,  take  up  such  questions  as  can  be  exam- 
ined into  without  the  aid  of  the  motion  for  a  new  trial.  From 
the  record  as  presented  to  us  we  can  only  determine  whether 
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the  complaint  states  a  cause  of  action,  and  is  therefore  sn£&- 
cient  to  sustain  a  judgment,  and  whether  the  facts  as  found 
are  sufficient  to  sustain  such  judgment.  The  complaint  al- 
leges facts  sufficient  to  constitute  a  cause  of  action,  and 
therefore  to  support  a  judgment.  The  facts  as  found  by 
the  court  are  sufficient  to  sustain  the  judgment.  These  are 
the  only  questions  that  we  may  take  into  consideration  con- 
sistently with  our  views  as  expressed  above. 
The  judgment  of  the  lower  court  is  affirmed. 

SLOAN,  CAMPBELL,  and  NAVE,  JJ.,  concur. 


[Criminal  No.  271.    Filed  March  20,  1909.  j 
[100  Pac  459.] 

TERRITORY  OP  ARIZONA,  Appellant,  v.  THOMAS  G. 

NORRIS,  Defendant  and  Appellee. 

1.  Criminal  Law  —  Appeal  bt  Pbosbcution  —  Bight  or  Review.— A 

judgment  sustaining  a  demurrer  to  the  indictment  and  dismissiiig 
the  case  is  a  bar  to  a  further  prosecution  for  the  offense,  and  will 
not  be  reversed  on  appeal  under  Penal  Code  of  1901,  section  1038, 
authorizing  the  territory  to  appeal  on  matters  of  law  alone. 

2.  Criminal  Law — ^Appeal — Review. — ^Under  Penal  Code  of  1901,  sec- 

tion 1038,  authorizing  the  territory  to  appeal  in  criminal  actions  on 
matters  of  law,  and  providing  that  the  attorney  general  shall  file 
the  appeal  on  his  being  of  the  opinion  that  a  question  has  been 
erroneously  decided,  and  that  it  is  important  for  the  supreme  court 
to  decide  the  same,  an  appeal  from  a  judgment  sustaining  a  de- 
murrer to  the  indictment  and  dismissing  the  case  will  be  dismissed 
on  the  failure  of  the  attorney  general  to  indicate  on  what  point  he 
desires  the  decision  of  the  supreme  court. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Appeal  dismissed. 

Motion  to  dismiss  appeal  granted  January  11,  1909. 

E.  S.  Clark,  Attorney  General,  for  Territory. 

Reese  M.  Ling,  J.  M.  Ross,  and  LeRoy  Anderson,  for  Ap- 
pellee. 
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NAYE,  J. — ^This  is  an  appeal  filed  in  this  court  on  behalf 
of  the  territory,  by  the  attorney  general,  under  the  provisions 
of  section  1038  of  the  Penal  Code  of  1901,  providing  that  in 
all  criminal  actions  the  territory  may  appeal  on  matters  of 
law  alone,  and  that  the  attorney  general  shall  file  the  appeal, 
if,  after  inspecting  the  record,  he  is  of  the  opinion  that  error 
has  been  committed  to  the  prejudice  of  the  territory,  which  it 
is  important  to  a  correct  and  uniform  administration  of  the 
criminal  law  that  the  supreme  court  should  decide. 

The  district  court  sustained  a  demurrer  to  the  indictment  in 
this  case,  and  rendered  judgment  thereon  dismissing  the  case. 
This  judgment,  being  a  bar  to  further  prosecution  for  the 
offense,  may  not  be  reversed.  Territory  v.  Monroe,  10  Ariz. 
53,  85  Pac.  651.  Therefore  the  review  of  those  matters  which 
the  attorney  general  deems  it  important  to  a  correct  and 
uniform  administration  of  the  criminal  law  that  we  should 
decide  is  not  only  the  sole  purpose  of  the  appeal,  as  prescribed 
by  statute,  but  in  this  case  it  is  its  sole  possible  result.  The 
attorney  general  has  not  indicated  to  us,  either  by  brief  or 
oral  argument,  upon  what  point  or  points  he  desires  our  de- 
cision. Therefore,  nothing  being  presented  to  us  for  our 
review,  the  appeal  is  dismissed. 

EENT,  C.  J.,  and  DOAN  and  CAMPBELL,  JJ.,  concur. 


[Criminal  No.  262.    Filed  March  20,  1909.] 

[100  Pae.  459.] 

TERRITORY   OP   ARIZONA,  Appellant,  v.  THOMAS  Q. 

NORRIS,  Defendant  and  Appellee. 

Motion  to  dismiss  appeal  granted  January  11,  1909. 

B.  S.  Clark,  Attorney  General,  for  Territory. 

Reese  M.  Ling,  J.  M.  Ross^  and  LeRoy  Anderson,  for  Ap- 
I>ellee. 

PER  CURIAM.— As  in  case  No.  271,  Territory  v.  Norris, 
ante,   p.    176,   this  is   an   appeal   taken   by    the    attorney 
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general  on  behalf  of  the  territory  under  the  provisiona  of 
section  1038  of  the  Penal  Code  of  1901.  It  is  pending  before 
us  on  a  motion  to  reinstate,  the  appeal  having  been  heretofore 
dismissed  by  us.  The  condition  of  the  record  in  the  case  is 
substantially  the  same  as  that  in  the  case  above  cited,  and 
the  motion  to  reinstate  is  denied  for  the  reasons  stated  in  the 
opinion  in  that  case,  decided  by  us  at  this  time. 


[CivU  No.  1047.    Filed  March  20,  1909.] 
[100  Pac.  460.] 

DANIEL  HANKINS  and  E.  G.  RILEY,  Defendants  and 
Appellants,  v.  FRANK  P.  HELMS,  C.  C.  HIGHT,  and 
HENRY  MAGNE,  Plaintiffs  and  Appellees. 

1.  Pleading  —  Verification  —  Opebation  and  Effect. — CivU  Ck)de  of 

1901,  paragraph  1359,  provides  that,  in  actions  for  equitable  relief, 
if  the  complaint  or  crossrcomplaint  is  verified,  the  answer  shall  be 
under  oath,  and  the  material  allegations  of  the  complaint  which  are 
denied  under  oath  shall  be  taken  as  confessed.  A  complaint  alleged 
that  the  plaintiffs  were  citizens  of  the  United  States,  and  was  veri- 
fied before  plaintiffs'  attorney,  a  notary  public,  hj  one  of  the  plain- 
tiffs, who  deposed  "that  the  things  therein  stated  are  true  of  his 
own  knowledge,  except  those  things  stated  on  information  and  be- 
lief." One  of  the  defendants  in  his  answer  denied  "each  and  eveiy 
material  allegation  in  said  complaint  contained,  not  hereafter  ex- 
preselj  admitted,"  and  did  not  expressly  admit  the  averment  of 
citizenship.  The  answer  was  verified  by  alleging  that  its  state- 
ments are  true  in  substance  and  in  fact.  Held,  that  the  averment 
of  citizenship  in  the  complaint  was  admitted  by  the  answer  because 
of  defendant's  failure  to  deny  such  allegation  under  oath. 

2.  Quieting  Title — ^Nature  or  Bemedy. — ^A  rait  to  quiet  title  is  of 

equitable  cognizance. 

3.  Pleading — Sufficiency  of  YBBoncATiON. — Under  Civil  Code  of  1901, 

paragraph  1359,  providing  for  verification  of  a  complaint,  where 
equitable  relief  is  prayed  for,  that  the  allegations  are  true  in  sub- 
stance and  in  fact,  the  verification  by  plaintiff  "that  the  things 
therein  stated  are  true  of  his  own  knowledge,  except  those  things 
stated  on  information  and  belief,  and  as  to  those  things  he  believes 
it  to  be  true,"  is  sufficient. 

4.  Pleading — ^Verification — Sufficiency  of  Veripication  Bkfobb  At- 

torney.— A  plaintiff  may  verify  his  complaint  before  a  notary  who 
IB  his  attorney  in  the  action. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed  on  rehearing. 

For  former  opinion,  see  ante,  p.  104,  95  Pac.  1133. 

O 'Council  &  McReynolds,  and  Neale  &  Ross,  for  Appellants. 

L.  Kearney,  for  Appellees. 

SLOAN,  J. — ^At  the  former  hearing  of  this  case  the  judg- 
ment of  the  lower  court  was  afSrmed  without  an  opinion,  the 
members  of  the  court  sitting  being  equally  divided  in  opinion 
upon  the  only  question  in  the  case  we  regarded  as  requiring 
serious  consideration,  which  was  as  to  the  necessity  of  proof 
of  citizenship  of  the  successful  party  in  the  court  below  to 
sustain  the  judgment.  We  have  reconsidered  this  question 
in  the  light  of  the  supplemental  briefs  filed  by  the  respective 
counsel  upon  the  rehearing,  and  have  also  re-examined  the 
record  as  to  all  the  questions  raised  by  the  appellants.  We 
are  still  of  the  opinion,  after  such  examination,  that  the  ques- 
tion of  citizenship  is  the  only  one  presented  by  the  record 
worthy  of  serious  consideration.  We  are  also  now  of  the 
opinion  that  the  judgment  of  the  court  below  must  be  afllrmed, 
even  if  we  should  adopt  the  view  that  alienage  of  a  party  to 
an  adverse  suit  can  properly  be  made  an  issue,  so  that  when 
thus  raised  the  proceeding  becomes,  as  to  such  issue,  one  in  the 
nature  of  ''inquest  of  office.'* 

The  suit  was  originally  brought  by  Frank  P.  Helms,  C.  C. 
Hight,  and*Henry  Magne.  The  complaint,  which  was  in  form 
an  action  to  quiet  title  under  the  statute,  with  the  additional 
allegations  required  in  an  adverse  suit,  alleged  the  citizenship 
of  the  plaintiffs,  who  were  the  locators  of  the  mining  location, 
the  right  of  possession  to  which  is  in  question.  The  answer  of 
the  defendant  Hankins  put  in  issue  all  the  allegations  of  the 
complaint,  including  that  of  the  citizenship  of  the  plaintiffs. 
Subsequent  to  the  bringing  of  the  suit,  and  before  trial,  the 
plaintiffs  conveyed  their  interests  in  the  ground  in  contro- 
versy to  James  Hewlett,  Almet  Kemp,  and  Fred  Keely.  Upon 
application  to  the  trial  court,  Hewlett,  Kemp,  and  Keely  were 
substituted  as  plaintiffs  in  the  action.    The  question  of  citi- 
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zenship  of  the  substituted  plaintiffs  does  not  appear,  so  far 
as  the  record  discloses,  to  have  been  raised  in  the  court  below 
by  any  pleading,  motion,  or  otherwise  upon  the  trial.  The 
judgment  of  the  trial  court  quieted  the  title  of  Howlett,  Kemp, 
and  Keely  in  and  to  the  mining  claim  in  controversy,  but 
there  was  no  specific  finding  that  these  plaintiffs  were  citizens 
of  the  United  States. 

We  think  the  case  falls  squarely  within  the  ruling  of  the 
supreme  court  of  the  United  States  in  O'Reilly  v.  Campbell, 
116  U.  S.  418,  6  Sup.  Ct.  421,  29  L.  Ed.  669.  In  this  case 
the  supreme  court  held  that  where  the  record  fails  to  show 
that  the  question  of  citizenship  of  the  plaintiffs  was  raised  in 
the  court  below  it  will  be  considered  as  waived,  and  cannot 
be  raised  in  the  appellate  court  for  the  first  time.  The 
reason  given  by  the  court  for  this  holding  is  that  an  objection 
to  the  want  of  proof  of  citizenship  of  a  plaintiff,  if  taken  in 
the  trial  court,  may  usually  be  met  at  once  with  the  requisite 
proof,  and  that  when  not  made  the  objection  will  be  deemed 
to  have  been  waived.  To  the  same  effect  is  the  case  of 
Sherlock  v.  Leighton,  9  Wyo.  297,  63  Pac.  580,  934. 

The  case  of  Manuel  v.  Wulif,  152  U.  S.  511, 14  Sup.  Ct.  651, 
38  L.  Ed.  532,  bears  upon  this  point.  This  was  an  adverse 
ease  brought  by  Wulff  contesting  the  right  of  Manuel  to 
obtain  a  patent  to  certain  mining  ground,  in  which  he  as- 
serted right  of  possession  to  be  in  himself.  It  appeared  that 
Manuel,  at  the  time  suit  was  brought,  was  not  a  citizen,  but 
he  became  such  pending  the  trial  and  before  judgment  was 
entered  in  the  case.  The  trial  court  rendered  judgment 
against  Manuel  upon  the  ground  that  he  was  not  a  citizen 
at  the  time  he  obtained  title  to  the  mining  claim  in  dispute 
by  conveyance  from  the  locators,  and  at  the  time  the  suit 
was  commenced,  holding  that  a  conveyance  to  an  alien  oper- 
ated as  an  abandonment  of  the  claim  thus  conveyed.  The 
supreme  court  reversed  the  case,  holding  that  the  incapacity 
of  Manuel,  by  reason  of  alienage,  to  take  and  hold  the  mining 
claim  was  open  to  question  by  the  government  only,  and  that, 
although  the  objection  of  the  alienage  of  Manuel  was  prop- 
erly made,  ''this  was  as  in  right  and  on  behalf  of  the  gov- 
ernment, and  naturalization  removed  the  infirmity  before 
judgment  was  rendered."  In  this  case  the  original  locator 
of  the  claim  who  conveyed  to  Manuel  was  a  citizen,  but  in 
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McKinley  Min,  Co.  v.  Alaska  Min.  Co,,  183  U.  S.  572,  22  Sup. 
Ct.  87,  46  L.  Ed.  331,  Mr.  Justice  McKenna  said:  "The 
meaning  of  Manuel  v.  Wulff  is  that  the  location  by  an  alien 
and  all  the  rights  following  from  such  location  are  voidable, 
not  void,  and  are  free  from  attack  by  anyone  except  the 
government.'*  If  the  location  was  not  void  because  of  the 
alienage  of  the  locators,  assuming  such  to  have  been  the  case, 
no  distinction  is  to  be  made,  therefore,  between  this  case  and 
Manuel  v.  Wvlff,  and  the  substituted  plaintiffs  would  be 
entitled  to  the  patent  of  the  government,  assuming  the  va- 
lidity of  the  location  and  their  citizenship  to  be  established 
or  conceded.  As  we  have  said,  no  question  having  been  made 
as  to  the  citizenship  of  the  substituted  plaintiffs  in  the  court 
below,  so  far  as  the  record  discloses,  therefore  the  rule  laid 
down  by  O'Reilly  v.  Campbell  applies. 
The  judgment  is  affirmed. 

NAVE,  J.,  concurring. — ^I  do  not  concur  in  the  opinion  of 
Mr.  Justice  SLOAN,  for  the  reason  that  it  appears  to  me  that 
the  sufficiency  of  the  evidence  to  sustain  the  judgment  may 
be  raised  tmder  our  statutes  by  a  general  assignment  in  the 
motion  for  a  new  trial,  and  was  so  raised  here.  Nevertheless 
the  judgment  should  be  a£Gb:med,  irrespective  of  our  view 
upon  the  question  whether,  in  an  adverse  suit,  the  United 
States  is  to  be  regarded  as  having  such  interest  that  the  ques- 
tion of  alienage  may  be  raised  by  or  against  either  party. 

Paragraph  1359  of  the  Civil  Code  of  1901  reads  as  follows : 
"In  all  cases  where  equitable  relief  is  prayed  for  if  the  party 
asking  for  such  relief,  or  his  agent  or  attorney,  shall  make 
oath  that  the  allegations  of  the  complaint  or  cross-complaint 
are  true  in  substance  and  in  fact,  unless  the  oath  be  waived 
in  the  complaint,  the  answer  of  the  opposite  party  shall  be 
under  oath  and  each  one  of  the  material  allegations  of  the 
complaint  which  is  not  denied  under  oath  shall  be  taken  as 
confessed." 

The  cause  before  us  is  in  equity,  being  a  suit  under  our 
statute  to  quiet  title.  Costello  v.  Muheim,  9  Ariz.  422,  84 
Pac.  906;  Taggart  Mercantile 'Co.  v.  Clack,  8  Ariz.  295,  71 
Pac.  926.  The  complaint  was  verified  before  plaintiff's  attor- 
ney, a  notary  public,  by  one  of  the  plaintiffs,  who  deposed 
''tiiat  the  things  therein  stated  are  true  of  his  own  knowledge, 
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except  those  things  stated  on  information  and  belief,  and  as 
to  those  things  he  believes  it  to  be  true."  This  oath  is  sub- 
stantially equivalent  to  the  oath  that  the  allegations  are  true 
*'in  substance  and  in  fact";  therefore  the  complaint  is  so 
verified  as  to  put  the  defendants  upon  a  verified  answer. 
There  is  no  statute  or  rule  of  court  in  this  territory  which 
prohibits  verification  of  a  pleading  before  counsel  in  the  case, 
hence  there  is  no  merit  in  the  contention  that  the  verification 
is  a  nullity  by  reason  of  the  fact  that  it  was  taken  before 
plaintiffs'  attorney.  Beavis  v.  Cowell,  56  Cal.  588;  2  Cyc.  12. 
The  complaint  alleges  that  the  plaintiffs  are  citizens  of  the 
United  States.  Oath  to  the  answer  is  not  waived.  Defendant 
Hankins  in  his  answer  '' denies  each  and  every  material  alle- 
gation in  s^id  complaint  contained,  not  hereafter  expressly 
admitted,"  and  does  not  expressly  admit  the  averment  of 
citizenship.  The  verification  of  that  answer  is  that  its  state- 
ments are  true  in  substance  and  in  fact ;  which  means  that  it 
is  true  that  the  defendant  denies  every  unadmitted  allegation 
of  the  complaint,  but  does  not  mean  that  the  denial  is  true. 
The  purpose  of  the  statute  quoted  is  to  place  the  defendant 
upon  a  categorical  admission  or  denial,  under  oath,  of  the 
allegations  of  the  complaint,  with  a  view  to  reducing  to  as 
narrow  a  scope  as  possible  the  disputes  of  fact.  A  denial  is  a 
declaration  that  the  statement  made  is  untrue ;  it  is  a  traverse 
of  the  statement  of  the  opposite  party;  to  deny  is  to  declare 
to  be  untrue.  A  denial  is  not  under  oath  when  the  verifica- 
tion is  merely  as  to  the  truth  of  the  fact  of  the  denial,  and 
not  as  to  the  truth  of  the  denial  itself.  We  do  not  imply  that 
the  word  *'deny"  may  not  be  used  in  the  traverse;  we  criti- 
cise the  use  of  the  general  denial  in  such  a  suit,  and  condemn 
the  suflBciency  of  the  verification.  If  the  general  denial  is  to 
be  used,  it  must  be  supported  by  a  verification  to  the  effect  not 
merely  that  the  answer  (the  mere  gerieral  denial)  has  been 
read  and  is  true,  but  that  the  complaint  has  been  read,  and 
that  its  allegations,  all  and  singular,  are  untrue.  If  the 
traverse  is  by  use  of  the  word  "deny"  instead  of  by  the  cate- 
gorical averment  that  such  and  so  are  not  true,  the  verification 
must  assert  that  the  matters  denied  are  untrue  in  fact.  Other- 
wise the  verification  is  an  evasion  and  a  futile  form,  and  could 
not  in  any  event  be  made  the  basis  of  a  perjury  charge,  thns 
falling  short  of  the  fundamental  requisite  of  every  affidavit. 
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The  plaintiff  would  be  pnt  upon  proof  of  his  allegations  as 
fuUy  as  if  the  complaint  were  not  verified,  even  though  their 
tmth  is  within  the  knowledge  of  the  defendant,  to  the  com- 
plete evasion  of  and  defeat  of  the  purpose  of  the  statute. 
Defendant  Biley  does  not  attempt  to  deny  the  averment  of 
citizenship,  either  generally  or  specifically.  Therefore  the 
averment  by  the  plaintiffs  of  their  citizenship  stands  as  ad- 
mitted by  the  answers. 

For  these  reasons,  I  concur  in  the  judgment  of  affirmance. 

KENT,  C.  J. — ^I  concur  in  the  opinion  of  Mr.  Justice 
NAVE. 

CAMPBELL,  J. — ^I  concur  in  the  reasoning  expressed  in 
the  opinions  of  both  Mr.  Justice  SLOAN  and  Mr.  Justice 
NAVE,  except  in  so  far  as  the  latter  dissents  from  the  former. 
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[100  Pac.  462.] 

QUONG  YU,  Defendant  and  Appellant,  v.  TERRITORY  OP 

ARIZONA,  Respondent. 

1.  Cbiminal  Law — ^Appeal — ^Findings — Conclusiveness  —  CoNrLicnNo 

Evn>ENCE. — ^An  appellate  court  will  not  disturb  a  verdict  on  con- 
flicting evidence  if  there  is  anj  substantial  evidence  to  support  it, 
the  question  not  being  whether  the  appellate  court  would  have  ren- 
dered the  same  verdict,  but  whether  there  was  no  evidence  to  sup- 
port it,  so  that  it  must  be  presumed  to  have  been  rendered  through 
an  improper  motive. 

2.  BuBGLARY — SuYFiciENCY  or  EVIDENCE. — In  a  burglary  prosecution, 

finding  of  stolen  goods  in  accused's  place,  together  with  the  testi- 
mony of  an  accomplice,  held  to  sustain  a  verdict  of  conviction. 

3.  Geiicinal  Law — ^Insteuctions — Constextino  as  a  Whole. — ^A  part 

of  a  paragraph  in  an  instruction,  or  a  particular  expression  therein, 
should  not  be  considered  entirely  apart  from  its  context,  but  the 
whole  instmction  should  be  considered  together. 

4.  Gbdcinal  Law — Tbial — ^Insteuotions — On  Weight  of  Evidence. — 

Accused's  accomplice  testified  that  he  and  defendant  entered  a  store 
and  removed  goods  and  took  them  to  accused's  place,  and  the  court 
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instructed  that,  before  accused  could  be  convicted  on  the  testimony 
of  the  accomplice,  the  latter's  testimony  must  be  corroborated  by 
other  evidence  which,  in  itself,  and  without  the  aid  of  the  accom- 
plice's testimony,  tended  to  connect  accused  with  the  offense,  and 
the  corroboration  was  not  sufficient  if  it  merely  showed  the  com- 
mission of  the  offense  or  the  circumstances  thereof,  and,  if  accused 
got  the  goods  in  some  other  way  than  by  being  present  when  the 
burglary  was  committed,  he  could  not  be  convicted,  but  the  juiy 
could  take  into  account  the  testimony  as  to  the  goods  being  in  his 
possession,  and,  if  that  testimony  corroborated  the  accomplice's  tes- 
timony that  accused  was  present,  he  could  be  convicted,  and  'Hi  the 
jury  believed  that  the  goods  were  taken  to  accused's  place  in  con- 
nection with  the  burglary,  they  being  found  in  Ms  possession^  that 
was  a  corroboration  of  the  accomplice's  testimony  which  could  be 
considered."  Held,  that  the  part  of  the  instruction  quoted  was  not 
a  charge  on  the  weight  of  the  evidence,  but  an  instruction  that  the 
evidence  mentioned  constituted  a  corroboration  of  the  accomplice's 
testimony,  and  was  proper. 

5.  BUBOLART  —  SUFFiaENOT     OF     EVIDENCS — POSSESSION     OF      Sl»LKN 

Goods. — ^While  the  bare  possession  of  stolen  goods  does  not  neces- 
sarily connect  accused  with  the  burglary,  such  possession,  where 
not  satisfactorily  explained,  tends  to  prove  guilt,  and  is  a  circum- 
stance for  the  consideration  of  the  jury. 

6.  Criminal  Law — Evidbnge — Testimony  of  Aooomplige — Cobbobdea- 

TioN — Admissibility. — Accused  may  object  to  testimony  of  an  ac- 
complice until  the  introduction  of  other  evidence  tending  to  estab- 
lish guilt,  when  the  court  must  either  exclude  the  accomplice's 
testimony,  or  admit  it  under  a  ruling  that  the  other  evidence  is 
sufficient,  or  upon  the  promise  of  the  prosecution  to  subsequently 
supply  such  other  evidence  so  as  to  make  the  accomplice's  testimony 
competent. 

7.  Criminal  Law — Instructions — ^Testimony  of  Aooomplige — Suffi- 

ciency OF  Corroborating  Evidence. — ^Upon  determining  that  the 

other  testimony  is  sufficient  to  connect  accused  with  the  crime  so  as  i 

to  admit  testimony  of  an  accomplice,  the  court  can  instruct  that 

the  corroborating  testimony  is  sufficient  to  authorize  the  considera*^^. 

tion  of  the  accomplice's  testimony,  if  it  does  not  comment  or  in-  "H 

struct  on  the  weight  of  such  corroborating  evidence.  ( 

8.  Criminal  Law  —  Province  of  Jury  —  Question  of  Law  —  Sufk- 

ciENCY  OF  Corroboratino  EVIDENCE. — ^Whether  the  independent  evi- 
dence required  to  render  an  accomplice's  testimony  admissible  tends 
to  establish  accused's  guilt  so  as  to  authorise  the  admission  of  the 
accomplice's  testimony  is  a  question  for  the  court. 

9.  Criminal  Law  —  Province  of  Jury  —  Weight  of  Evidence  —  Cobt 

ROBORATiON  BY  AcooMPUCE. — The  weight  of  evidence  corroborating 
an  accomplice's  testimony,  and  the  extent  to  which  it  tends  to  prove 
accused's  guilt,  is  for  the  jury. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  County  of  Maric<q;)a. 
Edward  Kent,  Judge.    Affirmed. 

I 

The  facts  are  stated  in  the  opinion. 

A.  C.  Baker,  for  Appellant. 

E.  S.  Clark,  Attorney  General,  for  the  Territory. 

DOAN,  J. — The  appellant  in  this  case  was  convicted  of 
burglary  at  the  April  term,  1908,  of  the  district  court  of 
Maricopa  county,  and,  from  the  judgment  of  conviction  and 
the  denial  of  the  motion  for  a  new  trial,  he  appeals  to  this 
court,  and  assigns  as  error: 

**  (1)  The  court  erred  in  giving  the  following  instruction 
to  the  jury:  *But  if  from  the  evidence  you  believe  beyond  a 
reasonable  doubt  that  these  goods  were  taken  to  this  man's 
place  in  connection  with  the  attempted  burglary,  they  being 
found  there  in  his  possession,  this  is  a  corroboration  of  the 
testimony  of  Arviso,  which  you  would  have  a  right  to  take 
into  account.' 

"  (2)  The  verdict  is  contrary  to  the  evidence." 

We  will  first  consider  the  second  assignment.  An  examina- 
tion of  the  record  discloses  that  one  Alberto  Arviso  was  also 
indicted  for  the  same  burglary,  and  pleaded  guilty,  and,  on 
the  trial  of  the  defendant  (Quong  Tu),  Arviso  testified  at 
length  in  regard  to  the  circumstances  of  the  occurrence.  The 
gist  of  the  testimony  was  that  on  the  night  in  question  (De- 
cember 14,  1907)  he  procured  a  one-horse  wagon,  and  about 
8  or  9  o'clock  he  drove  to  the  defendant's  store;  he  and  the 
defendant  got  on  the  wagon,  and  went  to  a  store  known  as 
the  '*New  York  Store";  that  he  entered  the  store,  went  up- 
stairs, dropped  the  goods  down  with  a  rope,  put  them  on  a 
table  in  the  back  yard,  opened  the  corral  gate,  when  the 
defendant  entered  in  said  yard  and  helped  him  put  the  goods 
into  the  wagon,  after  which  he  closed  the  door,  went  out 
through  the  front  of  the  store,  and  met  the  defendant  on  the 
comer  of  the  alley,  when  they  drove  together  to  the  defend- 
ant's store,  when  the  defendant  paid  him  some  money  and 
he  went  away. 


186  QuoNG  Yu  V.  Tebbftoet.  [12  Ariz. 

The  witness  Arviso  admitted  on  cross-examination  that  he 
had  on  a  former  occasion  told  the  officers  that  he  had  com- 
mitted this  burglary  in  company  with  and  by  the  assistance  of 

one Otero,  but  explained  that  fact  by  saying  that 

he  was  drunk  at  the  time  they  asked  him,  and  he  lied  to  them. 
The  property  stolen  on  the  occasion  of  this  burglary  was  fully 
identified  by  Charles  Korrick,  the  proprietor  of  the  store  that 
was  burglarized,  who  accompanied  t^e  city  marshal  and 
another  officer  to  the  defendant's  place  of  business,  and  testi- 
fied that  he  found  the  goods  there  in  the  defendant's  bedroom 
concealed  xmder  the  bed. 

H.  A.  Moore,  the  city  marshal,  testified  that  on  that  occa- 
sion they  found  the  goods,  some  on  the  shelves  and  some  in  a 
little  storeroom,  partly  a  storeroom  and  partly  a  bedroom, 
and  a  good  many  of  the  goods  were  concealed  underneath,  the 
bed. 

Leo  Troutman,  the  officer  who  accompanied  Korrick  and 
the  dty  marshal,  testified  that  they  found  part  of  the  goods 
in  defendant's  bedroom,  and  a  few  of  them  on  the  shelves, 
part  under  the  bed,  and  part  in  the  bed;  they  were  covered 
up  with  some  comforts  on  the  bed ;  most  of  them  were  under 
the  bed. 

The  testimony  above  referred  to  disposes  of  the  second 
assignment  of  error.  It  is  too  well  established  to  be  seriously 
questioned  that  an  appellate  court  will  not  interfere  with  the 
verdict  of  a  jury  based  upon  conflicting  testimony,  when  there 
is  any  substantial  evidence  to  support  it.  The  question  ad- 
dressed to  an  appellate  court  on  this  assignment  is  not 
whether,  if  the  court  was  sitting  as  a  jury,  they  would  render 
the  same  verdict  as  that  found  by  the  twelve  men  who  tried 
the  case  under  their  oaths  as  jurors,  but  whether,  on  the  one 
hand,  there  is  any  competent  evidence  to  support  the  verdict 
found  by  the  jury,  or  whether,  on  the  other  hand,  the  verdict 
was  found  without  evidence,  from  passion,  prejudice,  or  other 
improper  motive  or  reason.  The  circumstances  under  which 
the  goods  were  found  in  the  possession  of  the  defendant, 
corroborated  by  the  testimony  of  the  witness  Arviso,  would 
be  held  sufficient  to  support  a  verdict  returned  by  twelve 
competent  jurors,  who,  after  hearing  all  the  evidence  in  the 
case,  including  the  defendant's  explanation  of  his  possession 
of  the  property  and  denial  of  his  participation  in  the  burglary, 
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state  under  their  oaths  that  from  this  evidence  they  are  satis- 
fied beyond  a  reasonable  doubt  of  the  defendant's  guilt. 

The  first  assignment  is  based  upon  the  instruction  of  the 
court.  In  considering  the  instruction  herein  submitted,  we 
must  take  it  in  connection  with  the  other  instructions  which 
constitute  the  charge  of  the  court.  It  is  not  proper  to  single 
out  one  expression  or  statement  or  part  of  a  paragraph  and 
consider  it  entirely  apart  from  the  context.  Quoting  from 
the  charge  of  the  court  on  this  feature  of  the  case  a  little  more 
fully  than  did  the  appellant,  we  find  the  court  said:  ''Before 
you  can  find  Quong  *Yu  guilty  on  the  testimony  of  the  man 
who  was  engaged  with  him  in  this  work — ^that  is,  Arviso — ^the 
testimony  of  Arviso  must  be  corroborated  by  other  evidence, 
which,  in  itself,  and  without  the  aid  of  the  testimony  of 
Arviso,  tends  to  connect  the  Chinaman  with  the  commission 
of  the  offense.  •  .  .  Now,  if  you  should  believe  from  the  evi- 
dence in  this  case,  or  if  you  should  have  a  reasonable  doubt  on 
the  matter,  that  these  goods  were  got  by  this  Chinaman  in 
some  other  way  than  by  his  being  present  there  at  the  time  of 
the  burglary,  you  ought  not  to  find  a  verdict  of  guilty  in  this 
case.  .  .  .  But  you  have  a  right  to  take  into  account  the 
testimony  with  respect  to  these  goods,  and  if  that  testimony, 
in  your  minds,  corroborates  the  testimony  of  Arviso  that  the 
defendant  was  there,  then  you  would  have  a  right  to  convict 
him  on  the  testimony  of  the  two;  that  is,  the  testimony  of 
Arviso  and  the  fact  of  these  goods  being  there ;  but  you  would 
not  have  a  right  to  convict  him  on  the  testimony  of  Arviso 
alone,  and  would  not  have  a  right  to  convict  him  if  you  had 
a  reasonable  doubt  as  to  how  he  came  into  possession  of  these 
goods — ^if  you  have  a  reasonable  doubt  that  the  claim  of  the 
prosecution  as  to  how  he  eame  into  possession  of  the  goods 
was  correct;  but  if  from  the  evidence  you  believe,  beyond  a 
reasonable  doubt,  that  these  goods  were  taken  to  this  man's 
place  in  connection  with  the  attempted  burglary,  they  being 
found  there  in  his  possession,  that  is  corroboration  of  the 
testimony  of  Arviso  which  you  would  have  a  right  to  take 
into  account.'* 

The  counsel  for  the  appellant  urged  that,  "to  justify  a  con- 
viction on  the  evidence  of  an  accomplice,  the  evidence  of 
corroboration  must  of  itself  and  standing  alone,  and  inde- 
pendent of  the  testimony  of  the  accomplice,  tend  to  connect 
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the  defendant  with  the  commission  of  the  crime.*'  The  court 
so  charged  the  jury  in  almost  those  identical  words,  the  last 
instruction  given  at  the  close  of  the  charge  being:  "A  con- 
viction cannot  be  had  on  the  testimony  of  an  accomplice  alone, 
unless  it  is  corroborated  by  other  evidence,  which  in  itself, 
and  without  the  aid  of  the  testimony  of  the  accomplice,  tend^ 
to  connect  the  defendant  with  the  commission  of  the  offense, 
and  the  corroboration  is  not  sufficient  if  it  merely  shows  the 
commission  of  the  offense  or  the  circumstances  thereof." 

It  is  urged  that  the  bare  possession  of  stolen  goods  does  not 
necessarily  connect  the  defendant  with, the  burglary.  That 
is  true,  and  that  instruction  is  ordinarily  given  in  burglary 
cases.  It  is  likewise  true  that  a  further  correct  legal  propo- 
sition is  that  the  possession  by  the  defendant  of  goods  recently 
stolen  on  the  occasion  of  a  burglary  is  a  circumstance  to  be 
taken  into  consideration  by  the  jury  in  determining  the  guilt 
or  innocence  of  the  defendant,  and,  unless  satisfactorily  ex- 
plained, it  tends  to  prove  the  guilt  of  the  defendant. 

Counsel  for  the  .appellant  urges  that  the  court  should  not 
have  alluded  to  or  pointed  out  in  his  instructions  possession 
of  stolen  goods  as  a  corroboration  of  the  testimony  of  the 
accomplice  Arviso,  and  claim  that  this  was  fatal  error,  because 
it  was  a  charge  upon  the  weight  of  the  evidence.  We  cannot 
concede  that  as  a  proper  construction  of  the  language  quoted. 
The  objectionable  clause,  if  carefully  examined,  will  be  found 
to  be  not  an  instruction  upon  the  weight  of  the  evidence,  but 
an  instruction  to  the  effect  that  this  constitutes  evidence  that 
is  a  corroboration  of  the  testimony  of  Arviso,  which  the  jury 
have  a  right  to  take  into  account,  and  to  give  it  the  weight  to 
which  they  may  think  it  entitled.  The  same  condition  of  af- 
fairs often  arises  in  the  trial  of  criminal  cases  in  a  different 
manner.  Under  the  rule  above  stated,  it  is  a  right  on  the  part 
of  the  defendant  that  is  frequently  exercised  to  object  to  the 
testimony  of  an  accomplice  until  there  has  been  other  evidence 
introduced  tending  to  establish  the  guilt  of  the  defendant. 
Upon  such  objection  it  is  incumbent  upon  the  court  either  to 
exclude  the  testimony  of  the  accomplice,  or  to  admit  it  upon 
the  ruling  that  certain  evidence  theretofore  introduced  is 
sufficient  to  authorize  the  testimony  of  the  accomplice,  or  upon 
the  avowal  of  the  prosecution  that  it  will  later  introduce  such 
index>endent  evidence  to  render  the  testimony  of  the  accom* 
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plice  competent.  The  ruling  of  the  court  in  such  instance  is 
based  upon  the  legal  proposition  that  such  evidence  does 
**tend  to  establish  the  guilt  of  the  defendant,'*  and  therefore 
the  testimony  of  the  accomplice  is  entitled  to  be  taken  into 
consideration  by  the  jury.  Such  ruling  is  not  erroneous  so 
lojQg  as  the  court  refrains  from  commenting  or  instructing 
upon  the  weight  of  such  corroborating  evidence.  The  fact  of 
its  being  evidence  that  tends  to  establish  the  guilt  of  the  de- 
fendant, and  therefore  authorizes  the  admission  of  the  testi- 
mony of  an  accomplice,  is  a  question  of  law  for  the  court. 
The  weight  to  be  given  to  such  evidence  is  to  be  determined 
by  the  jury,  and  the  extent  to  which  it  goes  in  tending  to  es- 
tablish the  guilt  of  the  defendant  is  a  question  of  fact  for 
their  consideration. 

These  are  the  only  errors  assigned  and  a  furfter  examina- 
tion of  the  record  discloses  none. 

The  judgment  of  the  lower  court  is  therefore  afSrmed. 

SLOAN.  CAMPBELL,  and  NAVE,  JJ.,  concur. 

NOTE. — As  to  possession  of  recently  stolen  property  as  evidence  of 
bnrglaxy,  see  note  to  State  v.  Brady  (Iowa),  12  L.  B.  A.,  N.  8.,  199. 


[Criminal  No.  274.    FUed  March  20,  1909.] 

[100  Pac.  464.]  ^ 

PINKIE  DEAN,  Defendant  and  Appellant,  v.  TERRITORY 

OP  ARIZONA,  Respondent. 

1.  CltiMiNAL  Law — ^Verdict — Conclusiveness. — A  verdict  on  conflicting 
evidence  rendered  on  proper  instructions  will  not  be  disturbed  on 
appeaL 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Yuma. 
John  H.  Campbell,  Judge.    Affirmed. 

Henry  Wupperman,  and  Thomas  D.  Malloy,  for  Appellant. 
E.  S.  Clark,  Attorney  General,  for  the  Territory. 
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I'll        ..I  I  , 

PER  CURIAM.— The  appellant  was  indicted  for  the 
crime  of  an  assault  with  the  intent  to  commit  murder,  and 
was  convicted  of  an  assault  with  a  deadly  weapon.  From  the 
judgment  of  conviction  and  the  denial  of  a  motion  for  a 
new  trial,  she  has  appealed. 

The  prosecuting  witness  was  severely  cut  and  wounded 
with  a  knife  by  the  appellant.  The  assault  was  admitted  by 
the  appellant,  who  testified  that  it  was  done  in  self-defense. 
The  only  error  assigned  is  that  the  evidence  failed  to  estab- 
lish any  crime  committed  by  the  appellant.  The  jury  were 
carefully  instructed  by  the  court  upon  the  law  of  self-de- 
fense, and  the  appellant's  rights  in  that  regard  fully  pro- 
tected by  the  court.  That  the  jury  disbelieved  the  evidence 
of  the  appellant  is  evident  from  their  verdict,  and,  as  there 
is  sufficient  evidence  in  the  record  to  sustain  the  conviction, 
we  do  not  feel  at  liberty  to  set  aside  the  verdict. 

The  judgment  of  the  district  court  is  affirmed. 


[Civil  No.  1052.    FUed  March  20,  1909.] 
[100  Pac.  465.] 

THE  ARIZONA  COPPER  COMPAJSTST,  LIMITED,  a  Cor- 
poration, Defendant  and  Appellant,  v.  WILLIAM 
ALLAN  GILLESPIE,  Plaintiff  and  Appellee. 

1.  Nuisance — Injunction — ^Persons  Entitled  to  Sue. — To  authorize 

a  private  person  to  maintain  an  action  to  abate  a  public  noiisanee, 
he  must  show  a  special  injury  different  in  kind,  and  not  merelj  in 
degree,  from  that  suffered  bj  the  public  generaUj. 

2.  Nuisance — Injunction — ^Persons  Entitled  to  Sub. — The  owner  of 

arid  agricultural  lands,  having  a  right  to  use  the  water  of  a  river 
for  irrigation  purposes,  has  such  an  interest  in  the  water  different 
from  that  of  the  general  public  as  entitles  him  to  maintain  an  ac- 
tion to  restrain  deposits  of  mineral  debris  in  streams  tributary  to 
such  river,  which  would  render  the  water  unfit  for  use. 

8.  Waters  and  Watercourses — ^Riparian  Bights. — ^Riparian  rights  do 
not  exist  in  the  territory  of  Arizona. 

4.  Waters  and  Watercourses  —  Right  to  Use  Water  —  Priorttt.— 
Under  the  doctrine  of  appropriation  of  water,  he  who  is  first  in 
time  is  first  in  right,  and  so  long  as  he  continues  to  apply  the  water 
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to  a  beneficial  use,  subsequent  appropriators  cannot  deprive  him  of 
the  rights  his  appropriation  gives,  either  bj  diminishing  the  quan- 
fitj  or  deteriorating  the  quality. 

5.  Nuisance — ^Bbstiuiniko  Lawtdl  Business — Compasativs  Injubies. 

Where  irreparable  injurj  is  being  suffered,  and  will  continue  bj 
the  maintenance  of  a  lawful  business,  relief  hy  injunction  against 
such  business  will  not  be  withheld  merely  because  the  financial  in- 
terests sought  to  be  protected  are  small  in  comparison  with  those 
sought  to  be  restrained. 

6.  Waters  ant>  WATEEootBSEs — ^Pollution  of  Water — ^Injunction — 

Conditions  on  Grantinq. — Where  there  is  evidence,  in  an  action  to 
restrain  a  mining  company  from  draining  mineral  debris  from  its 
eopper  concentrator  into  a  river  used  by  plaintiff  for  irrigation,  that 
it  would  be  practicable  to  drain  debris  into  a  settling  basin  near 
the  river,  plaintiff  should  not  be  required  to  construct  such  basins, 
but  on  granting  the  injunction,  defendant  should  be  permitted  to 
construct  and  maintain  the  same  at  its  own  expense. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Graham. 
Frederick  S.  Nave,  Judge.    Modified  and  affirmed. 

STATEMENT  OF  PAOTS. 

This  action  was  brought  by  the  appellee  against  the  Shan- 
non Copper  Company,  the  Arizona  Copper  Company, 
Limited,  and  the  Arizona  Copper  Company,  to  obtain  an 
injunction  restraining  the  defendants  from  depositing  mining 
debris  in  streams  tributary  to  the  Gila  river.  It  appearing 
to  the  plaintiff  that  the  Shannon  Copper  Company  had 
ceased  to  do  the  acts  complained  of,  and  that  the  Arizona 
Copi)er  Company  was  not  a  proper  party,  the  action  was  dis- 
missed as  to  both  these  corporations,  and  prosecuted  against 
the  appellant  corporation  only.  Testimony  was  taken  in 
May,  and  the  cause  submitted  and  judgment  rendered  in 
November,  1907,  enjoining  the  defendant  from  depositing 
any  slimes,  slickens,  or  tailings  in  the  San  Francisco  river 
or  Chase  creek,  in  such  manner  that  they  may  be  carried 
into,  or  enter  into,  the  waters  of  the  Gila  river.  The  facts 
found  by  the  trial  court  are: 

"That  the  Gila  river  rises  in  the  territory  of  New  Mexico, 
and  flows  hence  through  a  generally  mountainous  country, 
through  the  county  of  Graham,  and  other  counties,  in  the 
territory  of  Arizona,  in  a  westerly  direction  into  the  Colo- 
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rado  river  at  or  near  the  city  of  Yuma,  in  the  territory  of 
Arizona.  That  the  San  Francisco  river  is  an  affluent  of  the 
said  Gila  river,  emptying  its  waters  into  the  said  Gila  river 
at  or  near  the  city  of  Clifton  aforesaid,  and  above  the  head 
of  the  Montezuma  and  other  canals,  hereinafter  described. 
That  Chase  creek  is  an  affluent  of  the  said  San  Francisco 
river,  emptying  its  waters  into  the  said  San  Francisco  river 
above  the  city  of  Clifton.  That  each  and  all  of  said  streams 
are  public  streams  within  the  said  county  of  Graham,  and 
the  waters  thereof  are  applicable  to  the  purposes  of  mining, 
irrigation,  and  domestic  use.  That  the  plaintiff  is  the  owner 
and  occupant  of  about  two  hundred  and  seventy-six  acres 
of  land  in  the  Upper  Gila  Valley,  near  the  town  of  Solomon- 
ville,  and  that  said  land  is  naturally  desert  and  unproductive 
without  the  application  of  water  thereon  by  irrigation.  That 
the  predecessors  in  interest  of  plaintiff  in  said  land  com- 
menced the  cultivation  to  valuable  crops  of  portions  of  the 
same  by  means  of  water  diverted  from  the  Gila  river  through 
the  Montezuma  canal  about  the  year  1872,  and  thereafter  . 
gradually  increased  the  amount  thereof  so  cultivated  until, 
for  more  than  fifteen  years  last  past,  the  whole  of  said  prem- 
ises has  been  continually  cultivated  to  valuable  crops  by 
means  of  said  waters  of  the  Gila  river. 

''That  the  said  Montezuma  canal,  by  and  through  which 
plaintiff  diverts  the  water  appropriated  for  use  upon  said 
land,  as  aforesaid,  at  all  the  times  mentioned  herein  headed, 
and  now  heads,  at  a  point  upon  the  bank  of  said  Gila  river  at 
or  near  the  southwest  comer  of  the  NB.  %  of  the  NE.  %  of 
section  17,  township  7  S.,  range  26  E.,  G.  &  S.  R.  B.  &  M.,  in 
said  Graham  county,  at  a  distance  of  about  twenty-five  miles 
below  the  confluence  of  the  said  San  Francisco  river  and  said 
Gila  river.  That  commencing  at  said  head  of  the  said 
Montezuma  canal,  and  extending  out  into  and  across  the  said 
Gila  river,  was  at  all  the  times  mentioned  herein,  and  now 
is,  maintained  a  dam  for  the  purpose  of  diverting  the  waters 
of  said  Gila  river  into  said  canal.  That  said  Montezuma 
canal  is  of  a  capacity  sufficient  to,  and  does,  divert  and  carry 
three  thousand  inches  of  water,  miners'  measurement,  from 
the  said  Gila  river,  and  said  canal  extends  out  through  the 
fanning  lands  of  the  valley  commonly  known  and  called  the 
'Upper   Gila  Valley,'   a  distance   of  thirteen  and  one-half 
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miles,  all  within  the  said  ooniity  of  Graham.  That  said 
canal  carries  the  public  water  of  said  Gila  river  for  the  irri- 
gation of  more  than  three  thousand  seven  hundred  and  fifty 
acres  of  land  to  which  said  water  was  and  now  is  appropri- 
ated, diverted,  and  applied  by  the  owners  and  occupants 
thereof  for  agricultural  purposes,  and  drinking  and  domes- 
tic uses  in  connection  therewith,  amongst  others,  to  the  lands 
of  plaintiff.  That  said  canal  and  dam  is  maintained  by  the 
owners  of  said  lands  and  plaintiff,  for  the  purposes  and  uses 
aforesaid. 

**That  in  the  said  Upper  Gila  Valley  and  county  of  Gra- 
ham, and  from  a  point  on  said  Gila  river,  at  or  near  eighteen 
miles  below  the  confluence  of  said  San  Francisco  and  said 
Oila  rivers,  to  a  point  fifty-three  miles  below  said  last-named 
point,  numerous  irrigation  ditches,  amongst  others  said  Monte- 
zuma canal,  were  taken  out  of  said  Gila  river  at  various 
times  in  and  since  the  year  1872  by  divers  persons  who  were 
then,  and  are  now,  the  owners  and  occupants  of  irrigable 
lands  lying  upon  either  side  of  said  Gila  river,  and  by  means 
of  said  ditches  the  public  waters  of  said  river  have  been 
-ever  since  appropriated,  diverted,  and  applied  to  the  irriga- 
tion and  cultivation  of  a  constantly  increasing  quantity  of 
irrigable  lands  so  situated  under  said  canals  and  occupied 
by  persons  entitled  to  the  use  of  said  waters,  amongst  others 
this  plaintiff,  until  at  the  time  of  the  institution  of  this 
suit  more  than  twenty-three  thousand  acres  of  such  lands  were 
so  irrigated  and  cultivated;  and  the  said  lands  theretofore 
desert  and  unproductive,  were  reclaimed  and  were  made  to, 
and  do  now,  produce  alfalfa,  grains,  vegetables,  melons, 
fruits,  trees,  and  vines.  That  at  all  the  times  herein  men- 
tioned said  ditches  have  been,  and  are  now,  maintained,  and 
said  public  waters  of  said  Gila  river  used  upon  the  aforesaid 
land  for  the  irrigation  thereof,  and  the  cultivation  of  valu- 
able crops  as  aforesaid,  and  for  domestic  and  drinking  pur- 
poses in  connection  therewith.  That  as  a  result  of  the  use 
of  said  public  waters  of  said  Gila  river,  as  aforesaid,  a  rich 
and  prosperous  fanning  community  has  been  established 
upon  the  lands  aforesaid,  supporting  the  towns  of  Solomon- 
Tille,  of  Safford,  of  Thatcher  and  others,  in  all  a  community 
of  more  than  eight  thousand  persons. 

Xn  AriB.— 18 
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''That  in  the  mountains  through  which  the  said  Gila  river 
and  its  afSuents  flow,  in  the  neighborhood!  of  the  towns  of 
Clifton,  Morenci,  and  Metcalf,  within  the  county  of  Graham, 
are  large  deposits  of  copper  ore  and  that  several  large  min- 
ing companies,  including  the  defendant,  the  Arizona  Copper 
Company,  Limited,  are  engaged  in  the  business  of  mining 
and  reducing  said  ores.  That  mining  operations  on  said  de- 
posits were  commenced*  by  miners  about  the  year  1872,  and 
have  been  continuously  and  increasingly  prosecuted  since  that 
date,  and  that  said  mining  industry  and  the  farming  indus- 
try in  the  Upper  Gila  Valley,  in  which  is  situated  the  town 
of  Solomonville,  were  commenced  about  the  same  time  and 
have  each  grown  and  increased  in  volume  and  importance 
to  the  present  time.  That  the  defendant,  the  Arizona  Cop- 
per Company,  Limited,  is  engaged  in  the  reduction  and  treat- 
ment of  copper  ore  in  said  mining  district,  near  the  upper 
branches  and  affluents  of  the  Gila  river.  That  for  the  pur- 
pose of  reducing  and  treating  the  said  ores  so  mined,  as 
aforesaid,  said  defendant  has  established  upon  the  banks  of 
said  San  Francisco  river  and  said  Chase  cheek,  and  upon 
the  sides  of  the  canyons  debouching  into  said  last-named 
streams,  concentrators  of  a  capacity  sufficient  to,  and  which 
now  actually,  reduce  and  treat  more  than  three  thousand 
tons  of  copper  ore  each  day.  That  it  has  invested  a  large 
amount  of  money  in  the  development  of  said  mining  industry, 
and  in  the  installation  and  equipment  of  concentrators, 
smelting  and  reduction  works  used  in  the  reduction  of  the 
products  of  said  mines,  and  that  the  plants  of  this  defend- 
ant company  now  used  in  said  operations  represent  an  in- 
vestment of  about  $15,000,000.  That  defendant,  in  its  min- 
ing, smelting,  and  reduction  of  ores  gives  employment  to 
about  three  thousand  men,  and  that  a  community  of  about 
twelve  thousand  people  are  dependent  for  a  livelihood  upon 
the  operations  of  the  mining  works  of  this  defendant  and 
of  the  other  mining  companies  hereinbefore  referred  to. 
That  in  the  reduction  of  said  copper  ores  by  this  defendant 
said  ores  are  crushed  and  mixed  with  water,  and  that  a  por- 
tion of  the  slickens,  slimes,  and  tailings  therefrom  finds  its 
way  through  the  creeks,  affluents,  and  canals  upon  which  the 
works  of  said  defendant  are  situated,  into  the  waters  of  the 
Gila  river,  and  becomes  mingled  therewith,  and  is  carried  by 
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the  waters  of  said  Gila  river  down  to  the  Upper  Gila  Valley, 
in  which  the  farming  operations  of  the  plaintiff  are  carried 
on,  and  by  and  through  said  river  and  irrigating  ditches,  in 
the  ordinary  and  necessary  course  of  irrigation,  to  and  upon 
the  cultivated  lands  of  plaintiff,  and  of  others  like  situated. 
**That  the  Gila  river  is  normally  subject  to  periods  of  flood 
and  of  lower  water  recurrent  several  times  during  each  year, 
due  to  recurrence  of  torrential  rains,  alternating  with  periods 
without  rain  or  with  slow-falling  rains.  That  during  such 
periods  of  flood  said  river  carries  quantities  of  sedimentary 
matter,  the  product  of  erosion  of  the  mountains,  hills,  and 
valleys  through  which  it  and  its  tributaries  flow.  That  this 
sedimentary  matter  contains  organic  fertilizers.  That  such 
matter  is,  at  such  periods  of  flood,  carried  through  said  irri- 
gating canals  in  the  normal  and  necessary  course  of  irrigation, 
to  and  upon  the  lands  of  plaintiff,  and  upon  the  cultivated 
lands  of  the  valley,  hereinbefore  mentioned,  and  enhances 
their  fertility,  thereby  in  that  respect  benefiting  said  lands. 
That  at  such  periods  of  flood  the  proportion  of  slickens, 
slimes,  and  tailings  carried  by  the  waters  to  the  whole  amount 
of  sedimentary  matter  so.  carried  is  so  small  as  to  be  negligible 
in  determining  the  effects  of  the  sedimentary  matter  upon  the 
cultivated  lands.  That  at  the  periods  of  lower  water,  the 
water  of  said  river  flowed  clear  and  free  from  sediments  prior 
to  the  time  when  such  water  began  to  carry  slickens,  slimes, 
and  tailings,  as  herein  described,  and  would  continue  so  to 
flow,  clear  and  free  from  sediments,  but  for  such  slickens, 
slimes,  and  tailings,  and  then  did  and  now,  but  for  such 
slimes,  slickens  and  tailings,  would  continue  to,  furnish  clear 
water,  free  from  sediments,  to  the  various  canals,  herein  men- 
tioned, for  the  irrigation  of  the  lands  of  plaintiff,  and  of  the 
other  lands  herein  mentioned.  That  such  clear  water,  free 
from  sediments,  is  more  valuable  for  the  purposes  of  irriga- 
tion than  water  carrying  sedimentary  matter,  whether  of  the 
natural  products  of  erosion  or  of  slimes,  slickens,  or  tailings. 
That  in  about  the  year  1885  the  first  concentrator  was  erected 
for  the  reduction  of  ores  in  connection  with  the  mining  enter- 
prises herein  mentioned.  That  at  a  time  which  the  court 
cannot  exactly  determine,  but  some  six  to  eight  years  before 
the  institution  of  this  action,  the  waters  of  the  Gila  river  at 
other  than  flood  periods,  theretofore  clear,  became  discolored 
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by  slime,  slickens,  and  tailings  and  began  to  deposit  such 
slimes,  slickens,  and  tailings  through  the  irrigating  ditches, 
herein  mentioned,  in  the  normal  and  necessary  course  of  irri- 
gation, upon  the  lands  of  plaintiff,  and  other  lands  herein 
mentioned. 

''That  since  the  last-mentioned  time  the  quantity  of  such 
slimes,  slickens,  and  tailings  carried  by  the  said  river,  and  so 
deposited  upon  said  lands  of  plaintiff,  and  said  other  lands 
continuously  increased  until  after  the  institution  of  this  suit ; 
that  the  said  slimes,  slickens,  and  tailings  so  carried  upon  the 
said  lands  of  plaintiff,  and  the  other  said  lands,  consist  of 
finely  pulverized  rock;  are  inert;  are  chemically  not  injurious 
to  the  soil,  or  to  plant  life ;  add  nothing  of  value  to  the  farm- 
ing lands  of  said  valley  for  any  purpose;  are  destitute  of 
organic  fertilizing  material,  but  contain  a  small  quantity  of 
inorganic  fertilizing  material  of  a  kind  with  which  the  soil 
of  the  said  lands  of  plaintiff,  and  other  said  lands,  are,  and  at 
the  times  mentioned  herein  have  been,  adequately  supplied. 
That  all  of  said  sedimentary  matter  carried  upon  said  culti- 
vated lands  of  plaintiff,  and  other  said  lands,  whether  the 
products  of  erosion,  or  slimes,  slickens,  and  tailings,  injuri- 
ously affects  the  said  cultivated  lands  for  the  purpose  of  rais- 
ing crops  in  that  it  becomes  deposited,  in  constantly  increasing 
depth,  on  the  surface  of  said  cultivated  lands,  being  deposited 
more  heavily,  and  to  a  greater  depth,  near  the  points  at  which 
the  water  is  immediately  applied  to  said  lands  for  the  purpose 
of  irrigation,  and  becoming  progressively  thinner  as  the  water 
passes  over  the  said  lands  farther  from  the  points  of  imme- 
diate diversion  and  application.  That  said  deposit  of  sedi- 
mentary matter  is  injurious  to  said  lands  for  the  purpose  of 
raising  crops  in  several  respects:  One  in  that  it  elevates  the 
land  adjoining  the  point  of  immediate  application  of  the  said 
water,  thus  compelling  the  taking  of  the  water  supply  from 
increasingly  high-water  levels  in  order  to  flood  the  water  upon 
said  lands ;  a  second  in  that  it  forms  a  compact  layer  over  the 
soil,  not  readily  permeable  by  water,  thus  depriving  the  roots 
of  the  plants  of  the  appropriation  and  necessary  irrigation ;  and 
a  third  in  that  it  packs  about  the  roots  and  stems  of  growing 
plants,  thus  mechanically  choking  and  burying  them  to  the 
restriction  of  their  growth  and  productiveness.  That  the 
second  named  injurious  effect  is  remediable  by  deep  plowing 
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and  harrowing,  whereby  sedimentary  matter  so  deposited  is 
mingled  with  the  natural  soil.  That  the  most  important  crop 
grown  by  plaintiff  and  by  the  cultivators  of  the  other  culti- 
vated lands  herein  referred  to,  both  in  the  extent  of  land  on 
which  said  crop  is  cultivated,  and  in  the  value,  is  alfalfa, 
which  is  a  perennial,  and  cannot  be  plowed  without  its  de- 
struction. That  alfalfa  reaches  its  highest  productivity  at 
the  age  of  three  or  four  years,  and  continues  at  a  maximum 
of  productivity,  for  a  lifetime  of  unascertained  duration,  in 
excess  of  fifteen  years.  That  alfalfa  stools  at  or  near  the  sur- 
face of  the  soil,  and  that  the  productivity  and  thrif tiness  of 
the  plant  is  seriously  impaired,  when  the  crown  at  which  it  so 
stools  becomes  covered.  That  said  sedimentary  deposits  are 
peculiarly  injurious  to  alfalfa  by  reason  of  the  fact  that  they 
bury  the  stooling  crowns.  That  the  injurious  effect  of  such 
deposits  upon  alfalfa  may  be  ameliorated,  but  not  obviated, 
by  deep  harrowing.  That  the  sedimentary  deposit  upon  culti- 
vated soil  of  slimes,  slickens,  and  tailings  is  more  injurious 
than  the  natural  sediment  of  erosion  (to  an  extent  which  the 
court  cannot  define  in  a  percentage),  by  reason  of  the  fact 
that  the  said  slimes,  slickens,  and  tailings  are  much  more  finely 
pulverized  than  the  natural  sediment  of  erosion,  and  form  a 
more  compact  blanket,  more  nearly  impermeable  to  the  pas- 
sage of  water,  and  when  dry,  much  harder,  more  cement-like, 
and  more  difficult  to  plow,  or  harrow.  That  the  said  slimes, 
slickens,  and  tailings  are  also  more  injurious  to  growing 
plants,  in  their  mechanical  choking  effect,  than  the  natural 
sediment  of  erosion,  by  reason,  also,  of  the  more  fine  pulver- 
ization of  the  former,  and  the  more  compact  way  in  which 
they  become  packed  on  and  about  the  roots  and  stems  of  such 
growing  plants.  That  normally  the  periods  of  lower  water  in 
the  said  river  come  at  the  times  when  there  is  the  greatest 
need  of  irrigation  by  growing  crops.  That,  for  a  period  of  a 
year  or  two  prior  to  the  institution  of  this  suit,  the  waters  of 
the  said  river  carried  such  a  great  volume  of  slimes,  slickens, 
and  tailings  that  layers  of  such  slimes,  slickens,  and  tailings, 
unmixed  with  other  substances,  were  deposited,  in  some  of 
the  irrigating  ditches  more  directly  affected  thereby,  and  on 
the  soil  near  the  points  of  immediate  application  of  water 
therefrom  for  purposes  of  irrigation,  of  a  thickness  of  half  an 
inch  or  more.    That  the  plaintiff  was  injured  in  the  loss  of 
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the  productivily  of  his  fields  of  alfalfa  upon  his  said  lands  in 
the  year  preceding  the  filing  of  this  suit,  by  reason  of  the  sedi- 
mentary deposits  upon  his  fields  of  alfalfa,  in  an  amount 
which  the  court  cannot  exactly  determine,  in  excess  of  $1,000. 
That  from  the  same  cause  the  crops  of  alfalfa  grown  upon 
the  other  cultivated  lands  herein  referred  to  during  the  said 
year  were  diminished  to  an  amount  and  in  a  value  which  the 
court  cannot  exactly  determine,  of  many  thousands  of  dollars. 
"The  court  further  finds  that  complaints  of  the  effect  of 
said  slimes,  slickens,  and  tailings  were  first  made  by  the  plain- 
tiff to  the  said  defendant  about  five  years  ago,  and  that  there- 
after said  defendant  commenced  and  thereafter  prosecuted  the 
work  of  arresting  the  same  from  entering  said  Gila  river,  and 
that  in  doing  so  it  has  established  large  and  expensive  settling 
works,  and  devised  means*  of  carrying  off  a  large  proportion 
of  its  waste  products,  and  in  its  said  efforts  has  expended 
approximately  $50,000.  That  at  the  time  of  the  trial  of  this 
cause  about  seventy-five  per  cent  of  the  total  waste  products 
of  defendant's  works  theretofore  deposited  in  tributaries  of 
said  Gila  river  were  and  now  are  arrested,  settled,  and  other- 
wise disposed  of  with  such  result  that  a  large  percentage 
which  the  court  cannot  determi^ie  from  the  evidence,  but  fixes 
as  in  excess  of  fifty  per  cent  of  the  slimes,  slickens,  and  tail- 
ings theretofore  flowing  from  said  works  into  said  river  do 
not  so  flow.  That  prior  to  the  institution  of  this  suit  the  co- 
defendants  of  this  defendant  contributed  from  their  redue- 
tion  works  a  portion  of  the  slimes,  slickens  and  tailings  then 
being  carried  by  said  river  to  and  upon  the  lands  of  plaintiff 
and  the  other  lands  herein  mentioned.  That  at  the  time  of 
the  trial  of  this  cause  said  codefendants  had  ceased,  and 
agreed  to  cease,  the  flowing  of  such  slimes,  slickens,  and 
tailings  into  said  river.  The  court  further  finds  that  during 
the  last  five  years  the  agricultural  lands  of  the  Upper  Gila 
Valley,  in  the  vicinity  of  Solomonville,  including  the  lands  of 
the  plaintiff,  have  greatly  increased  in  market  value  and  sell- 
ing price,  and  that  that  portion  of  said  lands  which  are  set 
to  alfalfa,  and  are  known  as  alfalfa  lands,  have  in  the  last 
five  years  increased  in  value  and  market  price  to  the  same 
extent  as  that  portion  of  said  lands  adapted  to  and  used  in 
the  production  of  cultivated  crops.  That  the  injuries  com- 
plained of  in  said  complaint  are  continuous,  and  constantly 
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increasing.  That  plair  tiff  has  no  adequate  remedy  at  law  for 
the  redress  of  said  injuries  caused  him  by  said  defendant,  in 
this :  That  the  damages  caused  to  plaintiff  by  the  acts  of  de- 
fendant are  of  a  nature  not  readily  susceptible  of  proof,  in  an 
action  at  law  for  damages,  and  that  said  injuries  in  their  ulti- 
mate effect  are  irreparable.  That  the  defendant  threatens  to, 
and  will,  unless  restrained  by  the  order  of  this  court,  continue 
to  deposit  slimes,  slickens,  and  tailings,  as  hereinbefore  set 
forth,  to  the  damages  of  plaintiff." 

It  appears  that  the  defendant  company  operates  three  con- 
centrating plants,  one  of  which  is  located  at  the  town  of 
Morenci,  one  between  Morenci  and  Clifton,  and  one  at  Clifton. 
At  the  time  of  the  trial  provision  had  been  made  whereby  all 
of  the  slimes,  slickens,  and  tailings  from  the  concentrators 
other  than  the  one  at  Clifton  were  impounded,  and  none  al- 
lowed to  go  into  the  waters  of  the  Oila  river.  It  also  appears 
that,  owing  to  the  topography  of  the  country,  it  is  impossible 
to  impound  and  restrain  from  going  into  the  river  the  finer 
and  lighter  tailings  or  slimes  from  the  concentrator  at  Clifton, 
and  that  compliance  with  the  order  of  the  court  must  result 
in  closing  down  the  concentrator  at  that  point.  The  evidence 
does  not  disclose  the  capacity  of  that  concentrator,  nor  the 
number  of  persons  employed  there.  If  further  appears  from 
uncontradicted  testimony  in  the  case  that  it  is  practicable  to 
construct  and  maintain,  at  moderate  expense,  settling  basins 
at  or  near  the  heads  of  the  various  irrigating  canals,  by  means 
of  which  much  of  the  sediment,  including  that  from  the  de- 
fendant's concentrator,  may  be  prevented  from  going  into  the 
irrigating  canals. 

Walter  Bennett,  and  M.  J.  Egan,  for  Appellant. 

A  private  person  may  only  maintain  an  action  to  enjoin  a 
public  nuisance  under  certain  circumstances.  These  are  when 
by  such  public  nuisance  he  sustains  a  direct  injury  different 
not  only  in  degree  but  in  kind  from  that  suffered  by  the 
public  as  to  whom  the  nuisance  exists.  A  private  individual 
cannot  maintain  an  action  to  enjoin  a  public  nuisance  except 
as  above  stated.  Oeorge  v.  Peckham,  73  Neb.  794,  103  N.  W. 
664 ;  Anthony  v.  Mcllquam,  14  Wyo.  209,  83  Pac.  364,  3  L.  R. 
A.,  N.  S.,  733 ;  Jarvis  v.  Santa  Clara,  etc,  52  Cal.  438 ;  Bigley 
V.  Nunan  et  dl.,  53  Cal.  403;  McCloskey  v.  Krcling,  76  Cal. 
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512,  18  Pac.  433 ;  Crowley  v.  Davis,  6o  Cal.  460 ;  Siskiyou  etc. 
V.  Rosiel,  121  Cal.  511,  53  Pac.  1118 ;  City  Store  v.  San  Jose, 
etc.,  150  Cal.  277,  88  Pac.  977;  Donohue  v.  Stockton,  etc.,  6 
Cal.  App.  276,  92  Pac.  196 ;  Kuehn  v.  Milwaukee  et  al.,  83  Wis. 
583,  53  N.  W.  912,  18  L.  R.  A.  553 ;  Wkitmore  v.  Broun,  102 
Me.  47,  120  Am.  St.  Rep.  454,  65  Atl.  516,  9  L.  R.  A.,  N.  S., 
868;  Jones  v.  City  of  Chanute,  63  Kan.  243,  65  Pac.  243; 
High  on  Injunctions,  sees.  762,  J301. 

Relief  by  injunction  is  exercised  by  the  courts  with  great 
caution.  The  injunctive  relief  will  only  be  granted  when 
it  is  clear  from  the  evidence  that  the  injuries  sustained  result 
only  and  directly  from  the  works  complained  of;  that  the 
damages  sustained  are  substantial  and  comparable  to  the 
damages  which  would  flow  from  the  operation  of  the  injunc- 
tion, and  that  the  plaintiff  cannot  be  compensated  by  a  money 
judgment  for  damages.  Wees  v.  Coal  &  Iron  Co.,  54  W.  Va. 
421,  46  S.  E.  1&^\  Mountain  Copper  Co.  v.  United  States,  142 
Fed.  625,  73  C.  C.  A.  621 ;  McCarthy  v.  Bunker  Hill  etc.,  147 
Fed.  981 ;  Madison  v.  Ducktown,  113  Tenn.  331,  83  S.  W.  658. 

Armstrong  &  Lewis,  for  Appellee. 

When  a  private  person  has  sustained  special  injuries  from  a 
public  nuisance,  he  thereby  gains  a  standing  in  c(5urt  which 
enables  him  to  maintain  a  suit  for  injury.  In  the  suit  so 
brought  the  plaintiff  acts  on  behalf  of  all  others  who  are  or 
may  be  injured,  as  a  public  prosecutor  rather  than  on  his  own 
account.  The  court,  in  deciding  such  suit,  has  regard  to  the 
interests  of  the  public,  as  well  as  to  those  of  the  plaintiff." 
Woodruff  V.  North  Bloomfield  Gravel  Min.  Co.,  18  Fed.  753, 
9  Saw.  441. 

CAMPBELL,  J. — ^It  is  insisted  by  the  appellant  that,  if  any 
wrong  is  being  done  by  permitting  d6bris  from  its  mining 
operations  to  go  into  the  river,  the  acts  constitute  a  public 
nuisance,  and  that  the  plaintiff  may  not  maintain  this  action, 
because  it  does  not  appear  that  the  injury  sustained  by  him 
differs  in  kind  from  that  sustained  by  the  general  public. 
The  supreme  court  of  the  United  States,  our  appellate  court, 
in  the  early  case  of  Georgetown  v.  Alexandria  Canal  Co.,  12 
Pet.  91,  9  L.  Ed.  1012,  after  reviewing  the  authorities,  say: 
''The  principle  then  is  that,  in  case  of  a  public  nuisance,  where 
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a  bill  is  filed  by  a  private  person,  asking  for  relief  by  way  of 
prevention,  the  plaintiff  cannot  maintain  a  stand  in  a  court 
of  equity,  unless  he  avers  and  proves  some  special  injury.*' 
In  Mississippi  etc.  B.  R.  Co.  v.  Ward,  2  Black,  485,  17  L.  Ed. 
311,  it  is  said:  ''A  bill  in  equity  to  abate  a  public  nuisance, 
filed  by  one  who  has  sustained  special  damages,  has  succeeded 
to  the  former  mode  in  England  of  an  information  in  chancery, 
prosecuted  on  behalf  of  the  crown,  to  abate  or  enjoin  the  nui- 
sance as  a  preventive  remedy.  The  private  party  sues  rather 
as  a  public  prosecutor  than  on  his  own  account;  and  unless 
he  shows  that  he  has  sustained,  and  is  still  sustaining,  indi- 
vidual damage,  he  cannot  be  heard.  He  seeks  redress  of  a 
continuing  trespass  and  wrong  against  himself,  and  acts  in 
behalf  of  all  others,  who  are  or  may  be  injured." 

The  rule,  as  stated  by  many,  if  not  most,  of  the  courts  of 
the  states,  is  that  to  authorize  a  private  citizen  to  maintain 
an  action  to  abate  a  public  nuisance  he  must  show  a  special 
injury,  different  in  kind,  and  not  merely  in  degree,  from  that 
suffered  by  the  public  generally,  and  much  diflSculty  has  been 
found  in  determining  when  the  injury  differs  in  kind  rather 
than  in  degree  from  that  suffered  by  the  public.  This  diffi- 
culty has  led  the  supreme  court  of  Minnesota  to  declare  that : 
**No  general  rule  can  be  laid  down  which  can  be  readily  ap- 
plied in  every  case.  Where  to  draw  the  line  between  cases 
where  the  injury  is  more  general  or  more  equally  distributed 
and  cases  where  it  is  not,  where  by  reason  of  local  situation 
the  damage  is  comparatively  much  greater  to  the  special  few, 
is  often  a  difficult  task.  In  spite  of  all  the  refinements  and 
distinctions'  which  have  been  made,  it  is  often  a  mere  matter 
of  degree,  and  the  courts  have  to  draw  the  line  between  the 
more  immediate  obstruction  or  peculiar  interference,  which  is 
a  ground  for  special  damage,  and  the  more  remote  obstruction 
or  interference  which  is  not.''  Kaje  v.  Railway  Co.,  57  Minn. 
422,  47  Am.  St.  Rep.  627,  59  N.  W.  493.  One  of  the  clearest 
statements,  we  think,  of  the  distinction  is  to  be  found  in  Wes- 
son V.  Washhum  Iron  Co.,  13  Allen  (Mass.),  95,  90  Am.  Dec. 
181,  where  it  is  said:  ''The  real  distinction  would  seem  to  be 
this:  That  when  the  wrongful  act  is  of  itself  a  disturbance  or 
obstruction  only  to  the  exercise  of  the  common  and  public 
right,  the  sole  remedy  is  by  public  prosecution,  unless  special 
damage  is  caused  to  individuals.    In  such  case  the  act  of  itself 
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does  no  wrong  to  individuals  distinct  from  that  done  to  the 
whole  community.  But  when  the  alleged  nuisance  would  con- 
stitute a  private  wrong  by  injuring  property  or  health,  or 
creating  personal  inconvenience  or  annoyance,  for  which  an 
action  might  be  maintained  in  favor  of  a  person  injured,  it  is 
none  the  less  actionable  because  the  wrong  is  committed  in  a 
manner  and  under  circumstances  which  would  render  the 
guilty  party  liable  to  indictment  for  a  common  nuisance. 
This  we  think  is  substantially  the  conclusion  to  be  derived 
from  a  careful  examination  of  the  adjudged  cases.  The  ap- 
parent conflict  between  them  can  be  reconciled  on  the  ground 
that  an  injury  to  private  property,  or  to  the  health  and  com- 
fort of  an  individual,  is  in  its  nature  special  and  peculiar,  and 
does  not  cause  a  damage  which  can  properly  be  said  to  be 
common  or  public,  however  numerous  may  be  the  cases  of 
similar  damage  arising  from  the  same  cause." 

Tested  by  these  rules,  we  have  no  diflSculty  in  concluding 
that  the  plaintiff  may  maintain  this  action.  By  reason  of  the 
acts  of  the  defendant  he,  with  other  owners  of  land  irrigated 
by  water  from  the  Gila  river,  is  suffering  a  direct  individual 
injury,  different  from  that  of  the  general  public.  It  is  true 
that  the  general  public  also  suffers  an  injury  from  the  acts 
of  the  defendant,  but  only  in  the  sense  that  whatever  de- 
creases the  general  prosperity  of  the  community  injures  all 
who  are  members  of  the  community.  The  injury  of  those  so 
suffering  is  general,  and  not  special. 

Appellant  contends  that  the  facts  found  by  the  court  do 
not  disclose  that  it  is  committing  any  wrong,  for  the  reason 
that  it  is  engaged  in  the  conduct  of  a  lawful  business;  that 
the  right  to  use  the  waters  of  a  public  stream  for  mining 
purposes  is  recognized  by  law;  that  its  rights  in  that  respect 
are  equal  to  those  of  the  agriculturist  to  use  the  water  for 
purposes  of  irrigation;  and  that  in  depositing  in  the  river 
only  such  of  the  slimes  and  tailings  as  is  reasonably  necessary 
in  the  successful  operation  of  its  business  it  is  acting  wholly 
within  its  rights.  Riparian  rights  do  not  exist  in  this  terri- 
tory. The  laws  of  the  territory  do  recognize  the  right  to 
appropriate  the  waters  of  public  streams  for  mining  purposes, 
as  well  as  for  agriculture.  No  superior  right,  however,  is  ac- 
corded the  miner.  Under  the  doctrine  of  appropriation,  he 
who  is  first  in  time  is  first  in  right,  and  so  long  as  he  contin- 
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ues  to  apply  the  water  to  a  beneficial  use,  subsequent  appro- 
priators  may  not  deprive  him  of  the  rights  his  appropriation 
gives,  either  by  diminishing  the  quantity  or  deteriorating  the 
quality.  We  do  not  mean  to  say  that  the  agriculturist  may 
captiously  complain  of  the  reasonable  use  of  water  by  the 
miner  higher  up  the  stream,  although  it  pollutes  and  makes 
the  water  slightly  less  desirable,  nor  that  a  court  of  equity 
should  interfere  with  mining  industries  because  they  cause 
slight  inconveniences  or  occasional  annoyances,  or  even  some 
degree  of  interference,  so  long  as  such  do  no  substantial 
damage ;  but  to  permit  a  subsequent  appropriator  to  so  pollute 
or  burden  the  stream  with  debris  as  substantially  to  render 
it  less  available  to  the  prior  appropriator  causes  him  to  lose 
the  rights  he  gained  by  appropriation  as  readily  as  would 
the  diversion  of  a  portion  of  the  water  which  he  appropriated. 
The  plaintiff,  by  his  grantors,  appropriated  water  for  the 
purposes  of  irrigation  in  1872,  as  did  other  agriculturists  in 
the  community,  and,  while  it  does  not  clearly 'appear  when 
the  defendant  first  made  use  of  water  in  connection  with  its 
operations,  it  does  appear  that  it  was  not  prior  to  1885. 

Counsel  press  upon  us  the.  proposition  tiiat  we  should  con- 
sider the  comparative  damage  that  will  be  done  by  granting 
or  withholding  an  injunction  in  this  case,  alleging  that  the 
effect  of  an  injunction  will  be  to  stop  the  operation  of  ex- 
tensive works,  deprive  thousands  of  persons  of  employment, 
and  cause  loss  and  distress  to  other  thousands.  It  ia  un- 
doubtedly true  that  a  court  should  exercise  great  care  and 
caution  in  acting  where  such  results  are  to  follow.  It  should 
very  clearly  appear  that  the  acts  of  the  defendant  are 
wrongful,  and  that  the  complainant  is  suffering  substantial 
and  irreparable  injury,  for  which  he  cannot  secure  adequate 
compensation  at  law.  A  number  of  eminent  courts  support 
the  contention  of  appellant  that  the  comparative  injury  to 
the  parties  in  granting  or  withholding  relief  must  also  be 
considered.  Among  the  cases  so  holding  is  McCarthy  v. 
Bunker  EiU  and  Sullivan  Mining  etc.  Co.,  164  Fed.  927, 
decided  by  the  circuit  court  of  appeals  for  this  circuit,  a 
court  for  which  we  entertain  the  highest  respect,  and  which 
exercises  an  appellate  jurisdiction  over  this  court  in  certain 
cases;  and,  if  this  case  were  reviewable  there,  we  should  not 
feel  at  liberty  to  express  views  in  conflict  with  those  of  that 
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court.    But  this  case  is  reviewable  only  by  the  supreme  court 
of  the  United  States,  and  we  cannot  find,  as  suggested  by 
the  circuit  court  of  appeals,  that  that  court  has  given  ad- 
herence to  the  doctrine.     It  seems  to  us  that  to  withhold 
relief  where  irreparable  injury  is,  and  will  continue  to  be, 
suffered  by  persons  whose  financial  interests  are  small  in  com- 
parison to  those  who  wrong  them  is  inconsistent  with  the  spirit 
of  our  jurisprudence.    It  is  in  effect  saying  to  the  wrongdoer, 
''If  your  financial  interests  are  large  enough  so  that  to  stop 
you  wiU  cause  you  great  loss,  you  are  at  liberty  to  invade  the 
rights  of  your  smftller  and  less  fortunate  neighbors. ' '    We  pre- 
fer the  doctrine  adhered  to  by  Judge  Hawley  in  his  dissent- 
ing opinion  in  Mountain  Copper  Co.  v.  United  States,  142 
Fed.  625,  73  C.  C.  A.  621,  and  by  Judge  Sawyer  in  Woodruff 
V.  Northbloomfield  Gravel  Min.  Co.  (C.  C),  18  Fed.  753,  9  Saw. 
441.    In  the  latter  case,  it  is  said:  **0f  course  great  interests 
should  not  be  overthrown  on  trifling  or  frivolous  grounds,  as 
where  the  maxim  *De  minimis  non  curat  lex'  is  applicable ;  but 
every  substantial,  material  right  of  person  or  property  is  en- 
titled to  protection  against  all  the  world.    It  is  by  protecting 
the  most  humble  in  his  small  estate  against  the  encroachments 
of  large  capital  and  large  interests  that  the  poor  man  is  ulti- 
mately enabled  to  become  a  capitalist  himself.    If  the  smaller 
interest  must  yield  to  the  larger,  all  small  property  rights,  and 
all  smaller  and  less  important  enterprises,  industries,  and  pur- 
suits would  sooner  or  later  be  absorbed  by  the  large,  more 
powerful  few;  and  their  development  to  a  condition  of  great 
value  and  importance,  both  to  the  individual  and  the  public, 
would  be  arrested  in  its  incipiency."    To  the  same  effect  are 
the  remarks  of  Judge  Marshall  in  McCleery  v.  Highland  Boy 
Gold  Min.  Co.  (C.  C),  140  Fed.  951,  wherein  he  says:  *'The 
substantial  contention  of  the  defendant  is  that  it  is  engaged 
in  a  business  of  such  extent,  and  involving  such  a  large  capital, 
that  the  value  of  the  plaintiff's  rights  sought  to  be  protected 
is  relatively  small,  and  that  therefore  an  injunction,  destroy- 
ing the  defendant's  business,  would  inflict  a  much  greater 
injury  on  it  than  it  would  confer  benefit  upon  the  plaintiffs. 
Under  such  circumstances  it  is  asserted,  courts  of  equity  re- 
fuse to  protect  legal  rights  by  injunction  and  remit  the  in- 
jured party  to  the  partial  relief  to  be  obtained  in  actions  at 
]aw.    Stated  in  another  way,  the  claim  in  effect  is  that  one 
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wrongfully  inyading  the  legal  rights  of  his  neighbor  will  be 
permitted  by  a  court  of  equity  to  continue  the  wrong  indefi- 
nitely on  condition  that  he  invest  suf&cient  capital  in  the 
undertaking.  I  am  unable  to  accede  to  this  statement  of  the 
law.  If  correct,  the  property  of  the  poor  is  held  by  uncertain 
tenure,  and  the  constitutional  provisions  forbidding  the  taking 
of  property  for  private  use  would  be  of  no  avail.  As  a  sub- 
stitute it  would  be  declared  that  private  property  is  held  on 
the  condition  that  it  may  be  taken  by  any  person  who  can 
make  a  more  profitable  use  of  it,  provided  that  such  person 
shall  be  answerable  in  diamage  to  the  former  owner  for  his 
injui*y.  In  a  state  of  society  the  rights  of  the  individual  must 
to  some  extent  be  sacrificed  to  the  rights  of  the  social  body; 
but  this  does  not  warrant  the  forcible  taking  of  property  from 
a  man  of  small  means  to  give  it  to  the  wealthy  man,  on  the 
ground  that  the  public  will  be  indirectly  advantaged  by  the 
greater  activity  of  the  capitalist.  Public  policy,  I  think,  is 
more  concerned  in  the  protection  of  individual  rights  than  in 
the  profits  to  inure  to  individuals  by  the  invasion  of  those 
rights."  See,  also,  Sullivan  v.  Jones  &  Laughiin  Steel  Co,, 
208  Pa.  540,  57  Atl.  1065,  66  L.  R.  A.  712. 

However  if  we  felt  called  upon  to  undertake  the  task  of 
comparing  the  injury  that  must  result  to  the  two  communities, 
we  are  not  certain  that  the  comparison  would  result  favorably 
to  the  appellant.  *  While  the  testimony  shows,  and  the  trial 
court  found,  that  the  appellant  has  invested  about  $15,000,000 
and  gives  employment  to  about  three  thousand  men,  and  that 
many  others  are  dependent  upon  the  operation  of  its  prop- 
erties, the  testimony  also  discloses  that  but  one  of  its  three  con- 
centrators will  be  affected  by  the  injunction ;  that  the  slimes 
and  tailings  from  the  others  are  impounded  and  do  not  find 
their  way  into  the  river,  and  it  is  not  shown  just  what  hard- 
ship will  result  to  the  corporation  or  community  from  the 
closing  of  this  concentrator.  Upon  the  other  hand,  the  one 
principal  industry  of  the  Upper  Gila  Valley,  alfalfa  raising, 
will  suffer  great  injury  and  possible  destruction  if  the  injunc- 
tion be  refused.  The  destruction  of  that  industry,  or  even 
serious  injury  to  it,  will  in  a  measure  bring  disaster  to  a  large 
and  prosperous  community.  In  our  opinion,  a  court  should 
exercise  great  care  but  should  not  refuse  relief  where  the  in- 
jury is  substantial  and  the  right  clear. 
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One  of  the  witnesses  who  testified  on  behalf  of  the  defendant 
was  Professor  R.  H.  Forbes,  director  and  chemist  of  the  Agri- 
cultural Experiment  Station  at  the  University  of  Arizona. 
Both  plaintiff  and  defendant  put  in  evidence  a  bulletin  pre- 
pared by  Professor  Forbes,  and  issued  by  the  University  of 
Arizona,  in  which  are  set  forth  the  observations  and  condu- 
siona  of  the  writer  as  to  the  effects  of  the  sediments  of  the  Gila 
river  and  of  the  mining  detritus,  such  as  comes  from  appel- 
lant's concentrators,  upon  the  ag:ricultural  lands  of  the  Upper 
Gila  Valley.  Appellant  now  complains  that  some  of  the  con- 
clusions reached  by  Professor  Forbes  are  not  warranted  by 
the  facts  which  he  observed  and  recorded.  We  have  given  the 
matter  attention,  but  to  review  the  testimony  here  would  un- 
duly extend  this  opinion.  It  seems  sufficient  to  say  that  in  our 
opinion  the  testimony  of  Professor  Forbes,  together  with  that 
of  the  farmers,  fully  sustains  the  findings  of  fact  made  by  the 
trial  court. 

It  would  seem  from  the  testimony  of  Professor  Forbes  that 
it  is  practicable,  at  comparatively  small  expense,  to  construct 
settling  basins  at  or  near  the  heads  of  the  canals,  or  elsewhere 
along  the  river,  by  means  of  which  the  tailings  and  slimes  car- 
ried by  the  Gila  river  from  appellant's  concentrator  may  he 
arrested  and  prevented  from  being  deposited  upon  the  fann- 
ing lands.  We  do  not  agree  with  appellant  that  the  farmers 
should  be  required  to  construct  and  maintain  such  basin,  but 
we  see  no  reason  why,  if  such  basins  will  afford  relief,  appel- 
lant should  not  be  permitted  to  construct  and  maintain  them 
at  its  own  expense.  This  suggestion  does  not  appear  to  have 
been  presented  to  the  trial  court,  and  its  decree  is  so  drawn 
that  such  means  of  relief  may  not  be  availed  of,  since  appel- 
lant is  enjoined  from  permitting  any  of  the  tailings  or  slimes 
to  reach  the  waters  of  the  Gila  river.  We  think,  to  enable  the 
mining  company  to  take  advantage  of  any  efforts  it  may  make 
in  this  direction,  it  should  be  left  to  the  discretion  of  the  trial 
court  hereafter,  upon  a  proper  showing  made  to  it,  temporarily 
to  modify  the  injunction  so  as  to  permit  of  reasonable  experi- 
ments being  made  to  ascertain  the  probability  of  successfully 
erecting  and  maintaining  settling  basins  to  effectually  dispose 
of  the  tailings  and  slimes  without  detriment  to  the  lands  lying 
under  the  canals,  and  with  authority  in  the  district  court  like- 
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wise  permanently  to  enforce  or  modify  the  injunction  in  ac- 
cordance with  the  conditions  as  they  shall  be  found  to  he. -j 
The  decree  of  the  district  court  is  modified  as  indicated, 
and,  as  modified,  is  affirmed.. 

KENT,  C.  J.,  and  SLOAN  and  DOAN,  JJ.,  concur. 

NOTE. — Ab  to  pollution  of  stream  by  mining  operations,  see  notes  to 
Drake  ▼.  Lady  Ensley  Coal  L  4r  B.  Co.  (Ala.),  24  L.  B.  A.  64,  and 
Straight  v.  Hover  (Ohio),  22  L.  B.  A.,  N.  S.,  276. 

As  to  right  of  prior  appropriator  of  water,  see  note  to  I$€MC$  ▼. 
Barber  (Wash.),  30  L.  B.  A.  665. 


[Civil  No.  1030.  .  FUed  March  20,  1909.] 
[100  Pac.  471.] 

WILLIAM  WALTON,  Defendant  and  Appellant,  v.  P.  J. 
McKINNET,  Plaintiflf  and  Appellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge. 

On  rehearing.  Judgment  rendered  on  appeal  modified. 
11  Ariz.  385,  94  Pac.  1122. 

A.  C.  Baker,  and  Walter  Bennett,  for  Appellant. 

Armstrong  &  Lewis,  for  Appellee. 

PER  CURIAM. — ^Por  the  reasons  given  in  the  majority 
opinion  upon  the  former  hearing  of  this  case  (11  Ariz.  385, 
94  Pac.  1122),  the  judgment  of  the  district  court  is  reversed, 
with  direction  to  that  court  to  render  judgment  that  the  ap- 
pellee, P.  J.  McKinney,  within  thirty  days  after  the  rendi- 
tion of  such  judgment,  do  duly  execute,  acknowledge,  and 
deliver  to  the  appellant,  William  Walton,  his  deed  to  the 
premises  and  property  described  in  the  complaint,  but  with- 
out covenants  of  warranty,  on  the  payment  by  the  said  Walton 
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to  the  said  McKinney  of  the  sum  of  $5,500,  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum  from  May  1, 
1906,  to  the  date  of  such  judgment,  and  that,  in  ease  said 
Walton  should  refuse,  neglect,  or  decline  to  make  such  pay- 
ment within  such  period,  the  appellee,  McKinney,  have  pos- 
session of  said  premises,  and  that  the  appellant  recover  of 
the  appellee  his  costs  expended  by  him  in  this  court,  as  wdl 
as  in  the  court  below. 


[Criminal  No.  270.    Filed  March  20,  1909.] 

[100  Pac.  770.] 

ALBERT  RYAN,  Defendant  and  Appellant,  v.  TERRITORY 

OF  ARIZONA,  Respondent. 

1.  AssAUi/r  AND  Battebt — ^AssAT7i;r  With  Deadly  Weapon. — ^Where  the 

representative  of  a  labor  organization  went  to  the  property  of  a 
mining  company,  threatened  to  close  down  the  work,  and  endear- 
ored  to  induce  the  miners  to  leave,  he  was  a  trespasser,  and  the 
company's  superintendent,  upon  his  refusal  to  leave  the  premises, 
had  the  right  to  eject  him  by  reasonable  force,  which  he  was  not 
entitled  to  resist,  and  if  he  refused  to  leave,  but  drew  and  pointed 
a  loaded  revolver  at  the  superintendent  to  enforce  his  demand  that 
the  superintendent  drop  a  steel  rod  carried  in  his  hand,  and  which 
he  was  not  attempting  to  use  as  a  weapon,  the  act  would  constitute 
an  assault  with  a  deadly  weapon. 

2.  Criminal  Law — Admissibility  of  Evidence — Intent. — Though  where 

intent  is  material,  the  jury  may  infer  it  from  the  circumstances 
connected  with  accused's  act,  accused  may  also  testify  directly  as 
to  what  his  intent,  belief,  or  motive  was  at  the  time. 

8.  Assault  and  Battery — ^Assault  With  Deadly  Weapon — ^Evidenci 
OF  Intent. — In  a  prosecution  for  assault  with  a  deadly  weapon, 
where  accused  claimed  that  he  had  drawn  and  pointed  a  loaded 
revolver  in  self-defense  to  resist  threatened  unnecessary  force  in 
ejecting  him  as  a  trespasser,  he  could  testify  directly  as  to  his 
motives  in  drawing  the  revolver,  in  support  of  his  theoiy  of  self- 
defense,  regardless  of  whether  the  actual  intent  be  the  gist  of  the 
offense. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  fop  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Reversed  and  remanded. 

The  facts  are  stated  in  the  opinion. 
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Bofis  &  Sulliyan,  for  Appellant. 

A.  C.  Baker,  and  Wm.  B.  deary,  of  ConnseL 

Under  the  statute  it  was  absolutely  necessary  for  the  jury 
to  be  convinced  of  the  fact  that  Byan  made  an  attempt  to 
use  the  revolver  to  inflict  a  violent  injury  upon  the  person 
of  Bums.  People  v.  Sylva,  143  Cal.  62,  76  Pac.  814;  State 
V.  Oodfrey,  17  Or.  300,  11  Am.  St.  Eep.  830,  20  Pac.  625  j 
People  V.  Dodel,  77  Cal.  293,  10  Pac.  484. 

At  common  law  as  well  as  under  our  express  statute  a 
person  has  the  same  right  of  self-defense  in  defending  him- 
self from  great  bodily  injury  as  he  has  in  defending  his  life. 
Pen.  Code,  par.  181,  Rev.  Stats.  Ariz.;  25  Ency.  of  Law, 
p.  263. 

Under  the  old  rule  which  excluded  the  testimony  of  the 
parties  in  interest^  a  person's  intention  could  only  be  ascer- 
tained or  inferred  from  his  acts  and  words  at  the  time  in 
question.  That  rule  is  now  abrogated  and  the  party  is  now 
entitled  to  testify  what  his  intention  waa  in  doing  the  act  in 
explanation  of  the  act.  People  v.  Farrell,  31  Cal.  576;  1 
Wigmore  on  Evidence,  par.  581;  People  v.  McMakin,  8  Cal. 
547. 

E.  S.  Clark,  Attorney  General,  for  the  Territory. 

CAMPBELL,  J. — Appellant  was  convicted  of  the  crime  of 
assault  with  a  deadly  weapon.  The  circumstances  surround- 
ing the  commission  of  the  offense,  as  they  appear  from  the 
testimony  of  the  witnesses  for  the  territory,  are  that  Ryan 
went  to  the  mining  property  of  the  Arkansas  and  Arizona 
Copper  Company  as  the  representative  of  a  labor  organiza- 
tion, threatened  to  close  down  the  work  at  the  mines,  and 
endeavored  to  induce  the  miners  there  employed  to  leave  their 
employment.  While  so  upon  the  property  of  the  mining 
company,  its  superintendent  in  charge,  one  Frank  Burns, 
repeatedly  ordered  him  to  leave  the  premises,  which  he  re- 
fused to  do.  Bums,  to  enforce  his  order,  walked  toward 
Ryan,  carrying  in  his  right  hand,  at  the  side,  a  bar  of  steel 
one  inch  in  diameter,  and  twenty-four  inches  in  length. 
Byan  backed  away  from  Burns  for  some    distance,  when, 
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stepping  into  a  slight  depression,  he  stombled  and  partially 
fell,  and,  as  he  recovered,  drew  from  his  pocket  a  loaded 
revolver  which  he  pointed  at  Bums,  at  the  same  time  direct- 
ing him  to  throw  down  the  steel,  telling  him  that  he  was  pre- 
pared to  protect  himself.  Burns  complied  with  the  direction 
as  to  disposing  of  the  steel.  Thereafter  the  defendant  left 
the  premises  of  the  mining  company.  The  defendant,  how- 
ever, testified  that  Bums,  instead  of  carrying  the  bar  of 
steel  at  his  side,  as  claimed  by  him,  had  it  upraised  as  though 
he  were  about  to  strike  him  with  it,  although  he  was  not 
forcibly  resisting  ejectment,  and  that  at  the  time  he  drew 
the  revolver  Burns  was  rushing  upon  him  and  attempting  to 
strike  him  with  the  steel,  at  the  same  time  calling  him  a  vile 
name,  and  telling  him  he  would  kill  him.  The  defendant, 
after  having  testified  as  thus  indicated,  was  asked  the  follow- 
ing question:  ** Please  tell  the  jury  why  you  drew  the  gun 
at  that  time."  The  district  attorney  objected  to  the  ques- 
tion, which  objection  was  sustained  by  the  court,  with  the 
remark  that  it  was  for  the  jury  to  say  whether  the  circum- 
stances were  such  as  to  justify  the  drawing  of  the  gun.  The 
following  question  was  also  asked  the  defendant:  ''Did  yon 
have  any  intention,  at  any  time,  of  injuring  Mr.  Bums  in 
any  way,  shape,  or  form?'*  An  objection  to  this  question 
was  also  sustained,  for  the  reason,  as  stated  by  the  court,  that 
''he  has  already  stated  that.  The  intent  is  to  be  inferred 
from  the  facts  and  circumstances.  They  are  all  disclosed  to 
the  jury.  I  think  that  is  sufficient."  Appellant  assigns  both 
rulings  as  error.  He  also  challenges  the  sufficiency  of  the 
evidence,  on  the  part  of  the  prosecution,  to  warrant  a  con- 
viction. Upon  this  latter  point  we  entertain  no  doubt.  The 
defendant  was  a  trespasser  of  the  most  aggravating  character. 
The  superintendent  of  the  mine  was  well  within  his  rights  in 
ordering  him  off  the  premises,  and,  upon  his  refusal  to  go,  in 
ejecting  him.  In  ejecting  him,  however,  he  was  not  justified 
in  using  unnecessary  force,  but,  so  long  as  he  used  only  rea- 
sonable force  and  means  to  eject  him,  Byan  was  not  entitled 
to  resist.  If,  as  claimed  by  Burns,  he  was  not  making,  or 
offering  to  make,  use  of  the  steel  bar  as  a  weapon,  Byan's 
act  in  drawing  and  pointing  the  revolver  for  the  purpose  of 
enforcing  his  command  that  Burns  drop  the  steel  was  wholly 
unjustifiable.    If  it  be  true,  as  contended  by  appellant,  that 
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in  order  to  constitute  the  offense  of  assault,  Ryan  must  have 
entertained  an  intention  to  shoot  Burns  if  his  demand  was 
not  complied  with,  we  think  the  jury  was  justified  in  infer- 
ring from  his  conduct  that  he  had  that  intent. 

There  is  a  diversity  of  opinion  upon  the  question  whether, 
where  a  loaded  revolver  is  drawn  and  presented,  accompanied 
by  remarks  which  indicate  an  intention  to  fire  it,  so  that  the 
person  at  whom  it  is  presented  may  reasonably  fear  that  such 
use  will  be  made  of  it,  the  actual  intent  harbored  by  the 
accused  is  at  all  material.  Many  authorities  hold  that  an  as- 
sault is  committed,  regardless  of  whether  there  was  any 
intent  to  shoot,  while  others  hold  that  the  intent  with  which 
the  weapon  is  drawn  and  pointed  is  the  gist  of  the  action, 
and  that  a  conviction  of  assault  is  not  justified  in  the  absence 
of  an  actual  intention  to  fire  the  weapon,  or  the  intent  to 
fire,  if  certain  demands  are  not  complied  with.  When  intent 
is  material,  the  jury  is  authorized  to  infer  it  from  the  cir- 
cumstances connected  with  the  act;  and,  while  there  are  some 
authorities  which  hold,  with  the  trial  court,  that  the  intent 
of  the  accused  is  to  be  inferred  only  from  the  facts  and  cir- 
cumstances surrounding  the  commission  of  the  act,  we  think 
that  the  better  rule  is  that  the  defendant  is  entitled,  where 
intent  or  belief  or  motive  is  material,  to  testify  directly  what 
his  intent,  belief,  or  motive  was  at  the  time  he  committed 
the  act.  1  Wigmore  on  Evidence,  sec.  581;  Wallace  v. 
United  States,  160  U.  S.  466,  16  Sup.  Ct.  859,  40  L.  Ed.  1039 ; 
Crawford  v.  United  States,  212  U.  S.  183,  29  Sup.  Ct.  260, 
53  L.  Ed.  465;  Wohlford  v.  People,  148  111.  296,  36  N.  E.  107. 

We  do  not  find  it  necessary  to  determine  whether  or  not 
it  is  material  that  Ryan  harbored  the  intent  to  injure  Bums, 
for  the  reason  that,  aside  from  the  question  of  criminality  in 
unjustifiably  drawing  and  pointing  a  loaded  weapon,  there 
is  involved  in  this  case  the  element  of  self-defense,  to  which 
the  question  first  indicated  apparently  was  addressed.  The 
defendant  was  entitled  to  present  to  the  jury  his  version  of 
the  occurrence.  His  testimony  was  such  that,  if  true,  he  had 
a  right  to  resist  the  unnecessary  force  which  Burns  threatened 
to  visit  upon  him  in  exercising  his  right  to  eject  him  from 
the  premises,  and  if  he  was  in  danger  of  losing  his  life,  or  of 
sustaining  great  bodily  injury,  or  the  circumstances  were 
such  that  it  reasonably  seemed  to  him  that  he  was  in  such 
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danger,  and  that  it  was  necessary  to  preserve  his  life  or  his 
person  from  such  violence  by  drawing  the  revolver  and  point- 
ing it  at  Bums,  the  act  did  not  constitute  an  assault,  because 
it  was  in  self-defense,  and  therefore  not  unlawful.  If  the 
facts  as  to  the  threatened  use  of  unnecessary  force  and  vio- 
lence by  Bums  were  as  testified  to  by  the  defendant,  the 
belief  entertained  by  him  as  to  the  imminence  of  danger  and 
his  intent  in  drawing  the  weapon  were  material.  The  situa- 
tion testified  to  by  the  defendant  is  not  unlike  that  in  Wallace 
v.  United  States,  supra.  There  the  defendant  was  tried  for 
murder.  He  had  testified  that  just  before  he  fired  the  fatal 
shot  the  deceased  had  made  a  demonstration  toward  him, 
saying,  "Damn  you,  I  will  kill  you,"  and,  upon  objec- 
tion, was  not  permitted  to  state  what,  from  the  demonstration, 
he  believed  the  deceased  was  about  to  do.  The  supreme 
court  held  that  it  was  error  to  exclude  the  testimony. 

In  Wohlford  v.  People,  supra,  the  defendant  was  on  trial 
for  an  assault  with  a  deadly  weapon,  and  testimony  as  to  why 
he  used  the  weapon  in  the  manner  in  which  he  did  use  it, 
and  whether  he  in  fact  intended  to  do  his  adversary  any 
bodily  injury  other  than  in  self-defense,  was  excluded.  The 
supreme  court  of  Illinois,  in  discussing  the  subject,  says: 
**  Where  the  intent  is  of  the  essence  of  the  offense,  or  an  im- 
portant element  constituting  the  offense,  we  think  a  defend- 
ant has  the  right  to  testify  what  his  intention  was  in  the 
commission  of  the  act  with  which  he  is  charged.  What  credit 
should  be  given  to  a  defendant's  evidence  in  this  regard 
would  be  a  matter  for  the  consideration  of  the  jury."  The 
territory  contends  that  the  defendant  was  permitted- to  give 
testimony  from  which  his  intentions  and  motives  may  be  in- 
ferred. In  Crawford  v.  United  States,  supra,  a  recent  case, 
decided  February  1,  1909,  the  supreme  court  of  the  United 
States  had  before  it  the  question  of  whether  the  defendant 
should  have  been  permitted  to  directly  testify  as  to  his  mo- 
tives or  intentions  in  removing  certain  letters  from  their  files. 
The  contention  of  the  government  was  that  the  letters  had 
been  surreptitiously  removed,  with  the  intention  of  preventing 
their  use  as  evidence.  The  defendant  offered  to  testify  what 
his  real  motives  were,  but  was  refused  that  privilege.  The 
court  of  appeals  held  the  error  harmless,  because  from  other 
testimony  given  by  him  he  had  made  clear  his  reasons  for  r&- 
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moving  the  letters;  but  the  supreme  court,  in  reversing  the 
judgment  of  eonviction,  say:  ''There  may  have  been  testi- 
mony sometime  during  the  trial,  inferences  might  possibly 
have  been  drawn  as  to  the  motive  or  intent  with  which  those 
letters  were  taken,  but  instead  of  testimony  from  which  such 
inferences  might  have  been  drawn,  the  defendant  was  entitled 
to  state  directly  on  oath  to  the  jury  what  that  intention  was, 
and  what  were  the  motives  which  induced  him  to  take  the 
letters."  So  here  we  are  of  the  opinion  that  under  the  cir- 
cumstances of  this  case  the  defendant  was  entitled  to  directly 
testify  and  explain  his  motives  for  drawing  the  revolver  at 
the  time  he  did  draw  it. 

Counsel  for  appellant  have  assigned  other  rulings  of  the 
trial  court  as  error,  but  since  the  same  matters  are  not  likely 
to  arise  upon  retrial,  we  do  not  find  it  necessary  to  discuss 
them. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

KENT,  C.  J.,  and  NAVE,  J.,  concur.    DOAN,  J.,  dissents. 

NOTE. — Ab  to  right  of  one  to  testify  as  to  his  intent,  see  note  to 
JarreU  ▼.  Young  S.  F.  Co.  (Md.),  23  L.  B.  A.,  N.  S.,  367. 


[Ciyil  No.  1069.    FUed  March  20,  1909.] 
[100  Pac.  773.] 

CHARLES  CLASON  and  AUGUST  DALEY,  Defendants 
and  Appellants,  v.  NICK  MATKO,  DAN  SEFPER, 
JOHN  LOPIZICH,  J.  KRILANOVICH,  and  LOUIS 
VISALIA,  Plaintiflfs  and  Appellees. 

1.  Stipulations — Operation  and  Effect — Conclusiveness  as  to  Ques- 
tion Raised  on  Demubkeb. — In  a  suit  to  quiet  title  to  a  mining 
claim,  the  answer  set  up  a  forfeiture  through  failure  of  plaintiffs 
to  do  the  annual  work  and  a  reloeation  hj  defendants,  and  a  de- 
murrer to  the  answer  was  sustained  on  the  ground  that  defendants' 
location  certificate,  made  a  part  thereof,  was  void  because  the 
notice  did  not  state  that  any  part  of  the  ground  included  therein 
was  located  as  abandoned  property,  as  required  by  Civil  Code  of 
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1901,  paragiUph  3241,  though  in  a  stipulation  of  facts  it  was 
agreed  that  the  respective  locations  on  which  the  parties  baaed 
their  rights  were  each  dnlj  made,  except  that  plaintiffs  did  not 
admit  the  ground  was  open  to  location  on  account  of  their  failure 
to  do  assessment  work.  Held,  that  as  both  parties  had  amendea 
their  pleadings  without  regard  to  the  stipulation,  it  was  not  an 
agreed  case  supplanting  the  pleadings  under  paragraph  1390,  per- 
mitting such  a  judgment  as  the  facts  might  warrant;  but  that  it 
pertained  merely  to  the  evidence  on  trial,  and  hence  was  not  con- 
clusive on  the  question  decided  bj  the  demurrer,  which  was  prop- 
erly sustained. 

2.  MiNBs  AND  Minerals — ^Action  to  Quisr  Titls  to  Minino  Claim— 
Complaint — Sufucienct  to  Sustain  Judoicknt. — Civil  Code  of 
1901,  paragraph  4105,  provides  that  the  complaint  in  a  suit  to 
quiet  title  must  set  forth  the  nature  and  extent  of  the  plaintiff's 
estate  and  must  describe  the  premises.  A  complaint,  in  a  suit  to 
quiet  title  to  a  mining  claim,  alleged,  in  substance,  that  plaintiffs 
were  the  absolute  owners  against  everyone  except  the  government 
of  the  B  mining  claim  by  deed  from  one  S.  C,  the  locator,  and 
referred  to  the  location  notice  as  a  part  of  the  complaint,  and 
gave  the  book  and  page  of  its  record  in  the  county  recorder's  office. 
Held,  that  the  complaint  fulfilled  the  statute  requirements,  both  as 
to  title  and  description,  sufficiently  to  sustain  the  judgment  ^  it  ap- 
pearing that  no  objection  was  made  to  its  sufficiency. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    AflSrmed.     (Appealed.) 

The  facts  are  stated  in  the  opinion. 

Edw.  J.  Flannigan,  for  Appellants. 

John  McGowan,  for  Appellees. 

SLOAN,  J. — ^Nick  Matko  and  four  others  brought  suit 
against  August  Daley  and  Charles  Clason  in  the  district  court 
of  Cochise  county  to  quiet  their  title  to  a  mining  claim  known 
as  the  ** Bangor,"  situate  in  the  Warren  mining  district. 
The  defendants  filed  an  answer,  in  which  they  set  up  a  for- 
feiture of  the  Bangor  claim  through  the  failure  of  the  owners 
to  do  the  annual  work  thereon  for  the  year  1903,  and  a  relo- 
cation of  the  same  ground  under  the  same  name  by  defend- 
ants in  the  year  1904  before  any  resumption  of  work  by 
plaintiffs  during  that  year.    To  this  answer,  and  made  a  part 
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thereof,  was  attached  the  location  certificate  of  the  relocation 
made  by  defendants.  This  notice  did  not  state  that  any  part 
of  the  ground  included  therein  was  located  as  abandoned 
property,  as  required  by  paragraph  3241,  Civil  Code  of  1901. 
A  demurrer  was  interposed  by  the  plaintiffs  to  the  answei> 
of  defendants,  which  was  sustained  by  the  trial  court  on  the 
ground  that  the  location  certificate  made  part  of  the  answer, 
being  void  under  said  paragraph,  as  construed  by  us  in  Cun- 
ninghafn  v.  Pimmg,  9  Ariz.  288,  80  Pac.  329,  the  answer 
constituted  no  defense  to  plaintiffis'  suit.  The  defendants 
stood  upon  their  answer,  whereupon  the  court,  upon  a  stipu- 
lation of  facts  which  had  been  theretofore  entered  into  and 
filed  by  the  respective  parties,  entered  judgment  for  the  plain- 
tiffs.    The  defendants  have  appealed  from  this  judgment. 

The  stipulation  referred  to  read  as  follows:  "That  all  par- 
ties plaintiff  and  defendant  are  now,  and  at  all  the  times 
mentioned  in  the  pleadings  have  been,  each  citizens  of  the 
United  States  of  America.  That  the  respective  locations,  upon 
which,  as  shown  by  the  pleadings  herein,  the  parties  plaintiff 
and  defendant  base  their  rights  to  the  Bangor  mining  claim, 
were  each  duly  made,  and  that  all  acts  required  by  the  laws 
of  the  United  States,  and  the  laws  of  the  territory  of  Arizona, 
necessary  to  vest  in  the  parties  so  locating  good  and  valid 
title  so  far  as  valid  location  could  vest  the  same,  such  as 
mineral  discovery,  monumenting  of  claim,  and  recording  of 
location  notices,  etc.,  were  each  duly  done  and  performed  at 
the  time  of  said  locations,  except  the  plaintiffs  do  not  admit 
that  at  the  time  of  said  location  of  defendant  Daley  the 
ground  was  open  to  such  location  by  reason  of  failure  to  do 
assessment  work  for  the  years  1901  and  1902,  or  to  resume 
work  prior  to  the  date  of  said  location."  . 

It  is  contended  by  counsel  for  the  appellants  that  this  stip- 
ulation is  conclusive  upon  any  question  affecting  the  validity 
of  the  location  of  the  Bangor  mining  claim  made  by  them, 
except  the  one  question  of  forfeiture  of  the  original  location 
by  reason  of  the  failure  of  the  owners  thereof  to  do  the  annual 
work  for  the  year  1903,  and  consequently  is  a  waiver  of  any 
defect  of  pleading  which  does  not  have  reference  to  this  one 
question  of  forfeiture.  It  seems  to  us  that  counsel  for  ap- 
pellants, in  urging  this  view,  has  overlooked  the  obvious  pur- 
pose of  the  parties  in  filing  the  stipulation,  which  was  mani- 
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f  estly  to  have  it  take  the  place  of  testimony  or  other  evidence 
upon  the  trial,  and  not  to  supplant  the  pleadings  in  the  case. 
Undoubtedly  the  parties  might  have  come  into  court  upon  an 
agreed  statement  of  the  case  without  any  formal  pleadings 
under  the  provisions  of  paragraph  1390,  Civil  Code  of  1901, 
and  have  obtained  such  a  judgment  as  the  facts  might  war- 
rant. Such  was  not  the  attempt  in  this  case,  as  appears  from 
the  stipulation  itself  and  the  conduct  of  the  parties  in  the 
proceedings  subsequent  to  the  entry  of  the  stipulation.  It 
appears  by  the  record  that,  after  the  stipulation  was  entered 
into  and  filed,  both  parties  amended  their  pleadings  without 
regard  thereto.  It  therefore  appears  that  this  was  not  an 
agreed  case  under  paragraph  1390,  but  a  stipulation  apper- 
taining merely  to  the  matter  of  evidence  upon  the  trial.  We 
hold  therefore  that  the  trial  court  did  not  err  in  sustaining 
the  demurrer. 

Counsel  for  appellants,  in  his  reply  brief,  calls  attention 
to  the  complaint,  and  argues  that  it  is  insufficient  to  sustain 
the  judgment,  under  the  authority  of  Keppler  v.  Becker,  9 
Ariz.  234,  80  Pac.  334.  The  complaint,  in  substance,  alleged 
that  plaintiffs  were  the  absolute  owners,  against  everyone  ex- 
cept the  government,  of  the  Bangor  mining  claim  by  deed 
from  one  Scott  Turner,  the  locator  thereof,  and  referred  to 
the  location  notice  thereof  as  a  part  of  the  complaint,  and 
gave  the  book  and  page  of  its  recordation  in  the  office  of  the 
county  recorder  of  Cochise  county.  It  will  be  noted  that 
this  suit  is  not  what  is  ordinarily  termed  an  ** adverse  suit." 
It  is  an  action  brought  under  the  provisions  of  our  statute 
to  quiet  title.  Paragraph  4105,  Civil  Code  of  1901,  among 
other  things,  provides  that  the  complaint  in  an  action  to 
quiet  title  must  set  forth  **the  nature  and  extent  of  the" 
plaintiff's  ** estate"  and  must  describe  the  premises.  It  is 
apparent  from  the  allegations  of  the  complaint  that  the 
''estate"  of  the  plaintiffs  in  the  Bangor  mining  claim  was 
under  and  by  virtue  of  a  location  thereof  under  the  mineral 
laws  of  the  United  States,  and,  as  the  notice  of  location  was 
made  part  of  the  complaint,  it  met  the  requirements  of  the 
statute,  both  as  to  the  title  and  as  to  the  description  of  the 
premises,  sufficiently  to  sustain  the  judgment,  it  appearing 
that  no  objection  was  made  in  the  court  below  to  the  suflS- 
ciency  of  the  complaint  by  demurrer  or  otherwise.    In  Kep- 
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pier  y.  Becker  we  held  that  a  complaint  in  an  adverse  suit, 
which  merely  alleged  in  general  terms  that  the  plaintiffs  were 
the  owners  and  entitled  to  the  possession  of  the  mining  claim, 
was  insufficient  and  subject  to  general  demurrer.  It  is  ap- 
parent that  that  was  a  very  different  case  from  this,  for  it 
did  not  even  appeaV  in  the  complaint  in  that  case  that  the 
plaintiff  claimed  title  under  or  by  virtue  of  a  mining  loca- 
tion, and  hence  there  was  nothing  to  indicate  the  nature  and 
extent  of  the  title  or  estate. 
The  judgment  is  affirmed* 

KENT,  C.  J.,  and  DOAN  and  NAVE,  JJ.,  concur. 


[avil  No.  1061.    FUed  March  20,  1909.] 
[100  Pac.  774.] 

THE  UNITED  GLOBE  MINES,  a  Corporation,  Plaintiff 
and  Appellant,  v.  GILA  COUNTY  and  W.  W.  BROOK- 
NER,  Treasurer  and  Ex  Officio  Tax  Collector  of  Gila 
County,  Defendants  and  Appellees. 

1.  Taxation — Equalization  of  Assessments — ^Bt  Territorial  Board. 

In  equalizing  the  assessments  of  property  in  the  tenitoiy,  so  far 
as  respects  the  territorial  tax,  the  territorial  board  of  equalization 
maj  base  any  order  it  may  make  upon  abstracts  of  the  assessment- 
rolls  furnished  by  the  clerks  of  the  boards  of  supervisors  of  the 
various  counties  under  its  order  without  inspecting  the  assessment- 
rolls  from  which  the  abstracts  were  taken. 

2,  Taxation — Equalization  by    Territorial    Board — ^Revie'^ — Scope 

of  Remedy. — The  territorial  board  of  equalization  acts  judicially, 
and  its  determination  is  not  open  to  collateral  attack,  and  hence, 
though  its  act  in  making  an  order  equalizing  an  assessment  is  re- 
Tiewable  in  an  action  brought  to  enforce  or  restrain  the  collection 
of  a  tax,  the  inquiry  is  limited  to  the  ascertainment  whether  the 
board  had  jurisdiction  or  whether  it  acted  in  bad  faith  or  arbitrarily 
as  to  amount  to  constructiye  fraud,  and,  if  it  appears  that  the  board 
did  not  act  arbitrarily  or  fraudulently,  the  sufficiency  of  the  evi- 
dence to  justify  its  order  cannot  be  considered. 

8.  Taxation — Equalization  by  Territorial  Board — ^Presumption  of 
Beoulabity. — In  the  absence  of  a  showing  to  the  contrary,  it  will 
be  assumed  that  the  territorial  board  of  equalization  in  equalizing 
assessments  proceeded  regularly,  and  not  arbitrarily. 


218  United  Globe  Mines  v.  Gila  Coxjntt.     [12  Ariz. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila.  Fred- 
erick S.  Nave,  Judge.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Herring,  Sorin  &  Ellinwood,  for  Appellant. 

The  territorial  board  of  equalization  is  a  special  statutory 
tribunal,  and  its  action  is  void  unless,  and  valid  only,  when 
its  functions  have  been  performed  in  the  manner  prescribed 
by  the  statute  which  confers  the  jurisdiction.  The  statute 
requires  an  examination  of  the  various  assessments,  and  noth- 
ing else  will  satisfy  the  statute.  The  examination  is  a  neces- 
sary step — a  condition  precedent — and  one  of  the  essentials 
to  jurisdiction  of  the  subject  matter.  And  having  proceeded 
in  disregard  of  the  statute  in  that  respect,  the  action  of  the 
board  was  not  warranted  by  law.  The  board  having  failed 
to  comply  with  this  requirement  of  the  statute,  its  action  in 
increasing  the  valuation  of  "patented  mines,"  was  illegal 
and  void.  Borough  of  Woodstown  v.  Assessors  of  Salem 
County  (N.  J.),  56  Atl.  124;  Sea  Isle  City  v.  Board  of 
Assessors,  50  N.  J.  L.  50,  12  Atl.  771 ;  Englewood  v.  Hopper, 
54  N.  J.  L.  544,  23  Aa  948;  Bidgewood  Tp.  v.  Coe  (N.  J.), 
44  Atl.  952. 

It  is  elementary  that  the  only  authority  which  the  board 
of  equalization  possesses  relating  to  the  equalization  of  assess- 
ments is  to  be  derived  from  the  statute.  Rev.  Stats.  1901, 
pars.  3879,  3880.  If  the  statute  designates  the  subject  matter 
upon  which  it  is  to  act,  it  has  jurisdiction  only  of  such  sub- 
ject matter.  The  board  has  no  authority  to  determine  for 
itself  whether  it  will  follow  the  statute  or  disregard  the  stat- 
ute and  follow  a  method  of  its  own.  The  statute  marks  the 
limit  of  its  power,  and  if  it  goes  beyond  the  statute,  its  acts 
are  void.  Central  Pac.  By,  Co.  v.  Evans,  111  Fed.  79;  BeU 
V.  Meeker,  39  Ind.  App.  224,  78  N.  E.  643. 

E.  S.  Clark,  Attorney  General,  for  Appellees. 

SLOAN,  J.— This  suit  was  brought  by  the  United  Globe 
Mines,  a  corporation,  against  Gila  county  and  W.  W.  Brook- 
ner,  as  tax  collector  of  said  county,  to  enjoin  the  collection 
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of  certain  taxes  charged  upon  the  duplicate  assessment-roll 
of  said  county  for  the  year  1906,  against  the  patented  mines 
owned  by  the  plaintiff.  The  grounds  upon  which  the  injunc- 
tion was  sought,  as  set  forth  in  the  complaint,  were:  That 
the  territorial  board  of  equalization,  at  its  meeting  in  August, 
1906,  found  that  the  valuations  of  patented  mines  in  the 
counties  of  Cochise,  Gila,  Mohave,  Yavapai,  and  Yuma  did 
not  bear  a  fair  relation  or  proportion  to  the  valuations  of 
similar  property  in  all  other  counties  in  the  territory.  That 
in  the  counties  of  Coconino,  Graham,  Maricopa,  Pima,  Pinal, 
and  Santa  Cruz  patented  mines  had  been  returned  at  prac- 
tically a  uniform  and  equal  rate  of  assessment,  and  their  valu- 
ations in  said  counties  more  closely  approximated  their  cash 
value  than  in  other  counties,  and  were  more  nearly  in  accord 
with  the  general  standard  of  valuation  fixed  throughout  the 
territory,  and  thereupon  arbitrarily  raised  the  valuations  of 
the  patented  mines  in  said  last-named  counties  by  certain  per- 
centages, as  follows:  Cochise  county,  four  hundred  per  cent; 
Gila  county,  two  hundred  per  cent ;  Mohave  county,  fifty  per 
cent;  Yavapai  county,  thirty-three  and  one-third  per  cent; 
Yuma  county,  one  hundred  per  cent — and  made  no  change  in 
the  valuations  of  the  patented  mines  in  any  of  the  other 
counties  or  of  other  property  anywhere  in  the  territory.  That 
the  board  of  equalization  based  its  findings  and  its  order  rais- 
ing the  valuations  of  patented  mines  in  the  counties  named 
upon  the  abstracts  of  the  assessment-rolls  furnished  by  the 
clerks  of  the  boards  of  supervisors  of  the  various  counties, 
and  not  upon  any  inspection  or  examination  of  the  various 
assessment-roUs  from  which  said  abstracts  were  taken.  That 
contrary  to  the  express  order  of  the  territorial  board  of  equal- 
ization, made  at  the  August,  1905,  meeting,  requiring  the 
abstracts  to  classify  patented  mines  into  gold,  silver,  lead  and 
silver,  copper  and  coal  mines,  these  abstracts  set  forth  under 
the  one  classification  of  patented  mines  all  patented  mines 
returned  by  the  various  counties ;  that  the  abstracts  furnished 
by  the  counties  of  Graham,  Coconino,  Pima,  and  Pinal  were 
defective,  erroneous,  and  false,  in  that  millsites  were  returned 
and  classified  by  them  as  patented  mines.  That  in  the  ab- 
stracts returned  from  the  counties  of  Coconino,  Pima  and 
Pinal  there  were  returned  a  greater  number  of  patented  mines 
than  appeared  upon  the  assessment-rolls  of  these  counties,  and 
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that  in  the  abstract  returned  from  the  county  of  Graham 
there  was  an  omission  to  return  the  full  number  of  patented 
mines  appearing  upon  the  assessment-roll  of  said  county. 
That  these  defects  and  omissions  appeared  in  the  abstracts 
from  which  the  court  determined  and  found  that  there  had 
been  in  the  counties  named  an  approximate,  uniform,  and 
equal  rate  of  assessment  and  standard  of  valuation  to  which 
the  assessments  of  patented  mines  in  the  counties  of  Cochise, 
Gila,  Mohave,  Yavapai,  and  Yuma  were  made  to  conform  by 
the  order  of  the  board,  raising  the  valuations  in  said  last- 
named  counties  by  the  percentages  hereinbefore  stated.  That 
by  reason  of  said  false  and  erroneous  abstracts  and  their  ex- 
amination and  consideration  by  said  board  of  equalization, 
and  the  failure  of  said  board  to  examine  and  consider  and 
act  upon  the  various  assessments  for  the  year  1906  as  they 
appeared  upon  the  assessment-rolls  of  the  various  counties, 
no  equalization  was  made  by  said  board  as  required  by  law, 
and  the  action  of  the  board  in  increasing  the  valuation  of  the 
patented  mines  of  Gila  county,  including  those  of  plaintiff^ 
was  without  jurisdiction,  and  was  null  and  void.  It  was 
further  alleged  that  the  board  of  supervisors  of  Gila  county 
had  caused  to  be  placed  upon  the  duplicate  assessment-roll 
for  the  year  1906  the  valuation  of  patented  mines  as  increased 
by  said  territorial  board  of  equalization,  and  had  caused  to 
be  computed  and  carried  out  on  said  duplicate  assessment- 
roll  the  territorial  tax  at  the  rate  fixed  by  the  territorial  board 
of  equalization,  and  also  caused  to  be  computed  and  carried 
out  on  the  valuation  of  the  patented  mines  as  thus  increased 
by  said  territorial  board  of  equalization  the  taxes  levied 
thereon  for  county  and  school  purposes.  That  it  had  paid 
all  of  the  taxes  levied  upon  its  property,  except  such  part  as 
was  based  upon  the  increased  valuation  put  upon  its  patented 
mines  by  authority  of  the  order  of  the  territorial  board  of 
equalization.  A  general  demurrer  was  filed  to  the  complaint 
by  the  defendants,  which  was  overruled  by  the  trial  court. 
Thereupon  the  appellees  gave  notice  that  they  stood  upon 
their  demurrer,  and  filed  no  further  answer  in  the  case.  The 
court  thereupon  gave  judgment  for  the  plaintiff  restraining 
the  collection  of  the  taxes  levied  for  county  and  school  pur- 
poses based  upon  the  increase  in  the  valuation  of  the  patented 
mines  owned  by  the  plaintiff  as  made  by  the  territorial  board 
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of  equalization,  and  refused  plaintiff  any  relief  as  to  the  ter- 
ritorial taxes  charged  against  said  patented  mines  of  plaintiff 
based  npon  such  increase  of  valuation  so  made  by  said  terri- 
torial board  of  equalization.  From  this  judgment  the  plain- 
tiff has  appealed. 

The  judgment  of  the  trial  court  having  granted  plaintiff 
the  relief  demanded  in  its  complaint  as  to  the.  unpaid  taxes 
levied  upon  its  patented  mines  for  county  and  school  pur- 
poses, the  appeal  presents  the  one  question  whether  the  show- 
ing made  by  the  complaint  was  sufficient  to  establish  plain- 
tiff's right  to  an  injunction  restraining  the  collection  of  the 
unpaid  taxes  upon  plaintiff's  patented  mines  levied  for  ter- 
ritorial purposes.  The  contention  of  counsel  for  appellant  is 
that  the  showing  made  by  the  complaint  establishes  the  in- 
validity of  the  order  of  the  board  of  equalization  in  increas- 
ing the  valuation  of  patented  mines  in  Gila  county,  first, 
because  the  territorial  board  of  equalization  must  find  the 
proper  scale  of  valuation  from  the  assessment-rolls  of  the 
various  counties  and  not  from  abstracts  made  therefrom;  and, 
second,  but,  even  admitting  that  the  territorial  board  of 
equalization  may  use  the  abstracts  for  that  purpose,  the  ab- 
stracts in  question  not  having  been  made  in  accordance  with 
the  law,  and  being  false  and  defective  in  the  particulars 
pointed  out  in  the  complaint,  the  action  of  the  board  based 
upon  such  abstracts  was  illegal  and  void.  Upon  the  first 
ground  thus  relied  upon  as  establishing  the  invalidity  of  the 
order  of  the  board  of  equalization,  counsel  for  appellant  cite 
our  decisions  in  Copper  Queen  C.  M,  Co.  v.  Territorial  Board 
of  Equalization,  9  Ariz.  383,  84  Pac.  511,  and  Territory  v. 
Board  of  Supervisors,  9  Ariz.  405,  84  Pac.  519.  In  the  former 
case  we  decided  that  the  territorial  board  of  equalization,  for 
the  purpose  of  producing  a  just  relation  among  the  valua- 
tions of  property  in  the  territory,  so  far  as  regards  the  terri- 
torial tax,  has  the  power  to  increase  or  diminish  the  valuation 
of  property  in  any  county  by  classes,  and  that  the  board  of 
equalization  in  aid  of  its  jurisdiction  may  require  all  the 
boards  of  supervisors  of  the  various  counties  to  make  out  and 
return  abstracts  of  the  assessment-rolls  showing  the  assess- 
ments of  the  various  kinds  of  property  by  classes,  and  may 
require  a  return  of  patented  mines  as  a  distinct  class,  or  any 
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other  subdassification  of  real  estate  which  may  be  made  from 
the  assessment-rolls. 

We  find  no  warrant  in  the  statutes  for  the  position  taken 
that  the  abstracts  thus  furnished  under  the  order  of  the  terri- 
torial board  of  equalization  may  not  be  used  by  the  board 
as  a  basis  for  any  order  it  may  make  in  the  way  of  equaliz- 
ing the  taxes  among  the  various  counties  of  the  territory. 
Since  we  have  held  in  Territory  v.  Board  of  Supervisors  that 
the  territorial  board  of  equalization  has  no  power  or  authority 
to  change  individual  assessments,  but  its  power  and  authority 
is  limited  to  the  determination  of  the  scale  of  valuation  to 
be  adopted  in  order  to  harmonize  and  equalize  assessments 
theretofore  made,  we  see  no  reason  why  the  abstracts  may 
not,  in  most  instances,  furnish  the  information  needed  for 
that  purpose.  It  is  true  we  used  the  language,  "The  board 
must  find  the  proper  scale  of  valuation  from  the  assessment- 
rolls  of  the  various  counties, ' '  but,  when  we  consider  the  con- 
text, it  will  appear  that  we  did  not  intend  therein  to  declare 
that  the  abstracts  properly  made  and  furnished  may  not  be 
taken  by  the  board  and  used  by  the  board  as  evidence  of  what 
the  assessment-rolls  may  contain.  If  the  abstracts  of  the  as- 
sessment-rolls are  not  to  be  used  by  the  territorial  board  of 
equalization  as  evidence  of  what  the  assessment-rolls  contain, 
there  can  be  no  purpose  in  requiring  the  boards  of  supervisors 
to  make  out  and  return  such  abstracts.  If  the  abstracts  may 
be  thus  used,  we  are  unable  to  see  how  they  are  open  to  at- 
tack as  not  being  returned  in  accordance  with  any  order  of 
the  territorial  board  of  equalization  or  for  the  reason  of  their 
being  erroneous  or  false  in  any  particular.  While  the  action 
of  the  board  may  undoubtedly  be  subject  to  review  in  a  suit 
brought  to  enforce  a  tax  or  to  restrain  the  collection  of  a  tax 
based  thereon,  the  court  may  only  inquire  into  such  action 
t^Jr  the  purpose  of  ascertaining  whether  the  territorial  board 
of  equalization  had  jurisdiction  to  make  the  order,  or  to  de- 
termine, when  the  issue  be  raised,  whether  the  board  of  equal- 
ization acted  in  bad  faith  or  so  arbitrarily  as  to  amount  to 
constructive  fraud  in  adopting  its  scale  of  valuation.  If  the 
method  adopted  by  the  board  be  that  which  the  statute  di- 
rects, and  it  does  not  appear  that  the  board  acted  thus  arbi- 
trarily or  fraudulently,  we  may  not  inquire  into  the  question 
whether  the  evidence  which  was  before  the  board  was  suffi- 
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dent  to  establish  the  justness  of  the  scale  of  valuation  found 
and  applied  in  equalizing  the  taxes  between  the  various  coun- 
ties for  any  year.  Boards  of  equalization  act  judicially,  when 
within  their  jurisdiction,  and  their  determinations  are  not 
open  to  collateral  attack.  Stanley  v.  Supervisors,  121  U.  S. 
650,  7  Sup.  Ct.  1234,  30  L.  Ed.  1000.  The  complaint  does 
not  show  the  existence  of  any  act  which  indicates  that  the 
territorial  board  of  equalization  in  making  its  order  increas- 
ing the  valuation  of  patented  mines  in  Gila  county  based 
upon  the  scale  of  valuation  ascertained  by  it  from  an  inspec- 
tion of  the  abstracts  returned  from  the  counties  of  Graham, 
Pima,  Pinal,  Maricopa,  and  Santa  Cruz  acted  in  bad  faith 
or  arbitrarily,  and  without  reference  to  the  facts  disclosed 
by  said  abstracts ;  nor  does  it  appear  from  the  complaint  that 
the  scale  of  valuation  applied  in  Gila  county  and  the  other 
counties  in  which  increases  were  ordered  was  not  the  same 
as  that  disclosed  by  the  abstracts  furnished  by  the  boards  of 
supervisors  from  the  said  counties  of  Graham,  Pima,  Pinal, 
Maricopa  and  Santa  Cruz.  We  do  not  know  from  the  com- 
plaint how  or  in  what  manner  the  territorial  board  of  equal- 
ization ascertained  from  the  abstracts  that  there  had  been  a 
uniform  valuation  in  the  last-named  counties,  nor  how  or  in 
what  manner  the  scale  of  valuation  as  applied  to  the  other 
counties  was  obtained  from  the  abstracts.  In  the  absence  of 
a  showing  to  the  contrary,  we  must  assume  that  the  board 
proceeded  regularly,  and  not  arbitrarily,  in  the  matter.  It 
is  alleged,  however,  that  the  scale  of  valuation  thus  found 
was  applied  to  the  county  of  Gila  and  to  the  other  counties 
affected  by  the  raise.  Had  the  complaint  shown  as  a  matter 
of  fact  that  the  board  did  not  fix  and  determine  some  certain 
scale  of  valuation  in  some  one  of  the  modes  pointed  out  by 
us  in  Territory  v.  Board  of  Supervisors,  and  apply  this  scale 
of  valuation  to  the  various  counties — that  is,  if  it  were  shown 
as  a  matter  of  fact  that  the  territorial  board  of  equalization 
did  not,  in  finding  such  scale  of  valuation,  determine  from 
the  abstracts  or  from  the  assessment-rolls,  as  the  case  may  be, 
that  the  scale  of  valuation  as  applied  in  one  or  more  of  the 
counties  was  a  true  one,  and  apply  this  uniformly  iu  the  other 
countieB,  or  did  not,  as  it  might,  determine  the  scale  of  val- 
uation by  adopting  the  average  valuation  put  upon  patented 
mines  as  shown  by  the  abstracts  or  assessment-rolls  of  all  the 
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oounties — ^it  wonld  have  made  out  a  case  of  want  of  jurisdic- 
tion or  authority  on  the  part  of  the  board  to  make  the  order 
complained  of;  but  aa  the  only  grounds  for  complaint,  as  set 
forth  in  the  complaint,  were  the  use  of  the  abstracts  by  the 
board  of  equalization  instead  of  l^e  assessment-rolls  and  cer- 
tain defects  and  erroneous  statements  in  the  abstracts,  these 
do  not  raise  a  question  of  jurisdiction,  and  hence  furnished 
no  basis  for  relief,  in  so  far  as  the  territorial  tax  is  concemei 
We  think  the  court  properly  enjoined  the  collection  of  the 
unpaid  tax  based  upon  the  increased  valuation  of  the  pat- 
ented mines  of  plaintiff  made  by  the  order  of  the  territorial 
board  of  equalization  which  were  levied  for  county  and  school 
purposes. 

We  think  the  trial  court  was  light  in  holding  that  the  com- 
plaint did  not  show  facts  which  would  establish  the  invalidity 
of  the  order  of  the  territorial  board  of  equalization  equaliz- 
ing the  taxation  of  the  patented  mines  in  the  territory  for  the 
year  1906 ;  and  for  that  reason  the  judgment  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  CAMPBELL,  JJ.,  concur. 


[Giyfl  No.  1062.    FUed  Mardi  20,  1909.] 
[100  Pac.  777.] 

OLD  DOMINION  MINING  AND  SMELTING  COMPANY, 
a  Corporation,  Plaintiff  and  Appellant,  v.  GILA 
COUNTY  and  W.  W.  BROOKNER,  Treasurer  and  Ex 
Officio  Tax  Collector  of  Gila  County,  Defendants  and 
Appellees. 

APPEAL  from  a  judgment  of  the  District  Court  of  tie 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila.  Fred- 
erick S.  Nave,  Judge.     Affirmed. 

Herring,  Sorin  &  Ellinwood,  for  Appellant. 

E.  S.  Clark,  Attorney  General,  for  Appelleea. 
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SLOAN,  J. — The  facts  in  this  case  are  similar  to  those 
shown  by  the  record  in  the  case  of  the  United  Olobe  Mines 
V.  Gila  County  and  W.  W.  Brookner,  as  Tax  Collector  (de- 
cided at  this  term  of  court)  ante,  p.  217,  100  Pac.  774,  and 
for  the  reasons  set  forth  in  the  opinion  in  that  case  the  judg- 
ment of  the  trial  court  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  CAMPBELL,  JJ.,  concur. 


[avil  No.  1063.    Hied  March  20,  1909.] 
[100  Pac.  777.] 

ARIZONA  COMMERCIAL  COPPER  COMPANY,  a  Cor- 
poration, Plaintiff  and  Appellant,  v.  GILA  COUNTY 
and  D.  R.  WILLIAMSON,  Treasurer  and  Ex  Officio  Tax 
Collector  of  Oila  County,  Defendants  and  Appellees. 

APPEAL  from  a  judgmeut  of  the  District  Court  of  the 
Pifth  Judicial  District,  in  and  for  the  County  of  Oila.  Fred- 
erick S.  Nave,  Judge.     Affirmed. 

Herring,  Sorin  &  Ellinwood,  for  Appellant. 

E.  S.  Clark,  Attorney  General,  for  Appellee. 

SLOAN,  J. — This  case  involves  the  same  questions  under 
a  similar  state  of  facts  decided  by  us  at  this  term  in  the  case 
of  United  Globe  Mines  v.  QUa  County  et  al,,  ante,  p.  217,  100 
Pac.  774,  and  by  authority  of  the  latter  case  the  judgment  of 
the  trial  court  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  CAMPBELL,  JJ.,  concur. 

Zn  Axis.— 15 
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[CivU  No.  1083.    Piled  March  20,  1909.] 
[100  Pac.  777.] 

TUCSON  CONSOLIDATED  COPPER  COMPANY,  a  Cor- 
poration, and  FRED  W.  PICKETT,  Defendants  and 
AppeUants,  v.  WILLIAlil  H.  REESE,  Plaintiff  and  Ap- 
pellee. 

1.  HiOHWATB — ^ESTABUSHMSNT.— The  establishment  of  public  highways 

is  goyemed  entirely  bj  statute,  and  roads  established  otherwise 
than  as  expresslj  provided  therebj  are  not  public  highwajs. 

2.  Baicx — Samb— 8TATDT0BT    Pbovisions. — Civil   Code  of    1901,  para- 

graph 3956,  declares  that  roads  located  as  public  highways  by  the 
board  of  supervisors,  or  roads  in  public  use  which  have  been  re- 
corded as  public  highways  by  authority  of  the  board,  shaU  be  pnbUc 
highways.  Paragraph  3972  provides  that  the  board  may  lay  out 
or  change  a  public  road  on  petition  of  resident  taxpayers  of  the 
county,  and  shall  cause  the  location  to  be  recorded  in  the  county 
recorder's  office.  Held,  that  only  such  roads  as  are  located  and 
recorded  by  the  board  are  public  highways,  and  the  mere  declara- 
tion that  a  map  showing  a  road  was  the  official  map  of  the  county, 
without  recording  or  filing  the  map  for  record  in  the  county  re- 
corder's office,  did  not  make  the  road  a  public  highway. 

8.  Samb — Samib — ^Resolution  of  Local  Authority. — ^A  resolution  of 
the  board  of  supervisors  accepting  a  right  of  way  for  the  con- 
struction of  highways  over  public  lands  as  granted  by  Congress 
(Bev.  Stats.,  sec.  2477;  U.  3.  Comp.  Stats.  1901,  p.  1567),  as  far 
as  the  grant  related  to  a  certain  road  described,  which  resolution 
was  recorded  in  the  office  of  the  county  recorder,  would  not  make  the 
road  described  a  public  highway,  where  it  did  not  appear  that  the 
resolution  was  made  on  petition  of  taxpayers,  nor  that  the  road 
as  laid  off  was  recorded. 

4.  Same — Samb — Gbant  of  Bight  of  Way  by  National  GovsaNMENT. 
Bevised  Statutes  of  the  United  States,  section  2477  (U.  S.  Comp. 
Stats.  1901,  p.  1567),  granting  the  right  of  way  for  the  con- 
struction of  highways  over  public  lands  not  reserved  for  public 
use,  does  not  operate  to  grant  such  rights  of  way  and  establish 
highways  contrary  to  the  laws  of  the  state  or  territory  in  which  the 
lands  affected  are  located. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    Affirmed* 
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The  facts  are  stated  in  the  opinion. 

S.  W.  Purcell,  and  Q.  E.  Tralles,  for  Appellants. 

Lovell  &  Richey,  for  Appellee. 

SLOAN,  J. — In  the  court  below  William  H.  Reese  brought 
suit  against  the  Tucson  Consolidated  Copper  Company,  a 
corporation,  and  Fred  W.  Fickett,  praying  for  a  perpetual 
injunction  against  said  defendants  restraining  them  from  re- 
moving certain  obstructions  placed  by  plaintiff  on  land  which 
had  been  entered  as  a  homestead  by  him,  and  which  obstruc- 
tions were  intended  to  prevent  the  defendants  from  crossing 
said  land  with  their  wagons  and  teams,  which  they  were  doing 
at  the  time  of  the  suit  and  threatening  to  do  in  the  future. 
The  answer  of  the  defendants  set  up  the  following  facts: 
That  prior  to  the  year  1871  a  certain  road  had  been  con- 
structed and  was  in  use  by  the  public  connecting  the  west  end 
of  St.  Mary's  avenue  of  the  city  of  Tucson  with  a  place  to 
the  westward  of  the  city  of  Tucson,  designated  as  "Star 
Pass."  That  ever  since  its  construction  the  said  road  has 
been  in  open,  notorious,  and  constant  use  by  the  public  as 
such,  and  at  the  time  of  its  construction  and  ever  since  has 
been  susceptible  of  exact  identification.  That  said  road*  is 
embraced  in  and  passes  over  the  said  homestead  entry  made 
by  plaintiff.  That  on  July  22,  1893,  the  board  of  supervisors 
of  Pima  county  ofiScially  adopted  and  recorded  a  certain  map 
of  Pima  county  compiled  and  drawn  by  the  then  county 
surveyor  as  the  of&cial  map  of  said  county,  on  which  map 
said  road  is  duly  marked  and  designated.  They  further 
allege  that  on  or  about  December  24,  1907,  and  before  the 
filing  of  the  suit  by  plaintiff,  the  board  of  supervisors  of  said 
county  adopted  the  following  resolution:  ** Resolved  that  the 
right  of  way  for  the  construction  of  highways  over  public 
lands  as  granted  by  act  of  Congress  (Rev.  Stats.,  sec.  2477; 
U.  S.  Comp.  Stats.  1901,  p.  1567)  be  and  the  same  is  hereby 
accepted  as  far  as  the  grant  relates  to  a  certain  road  in  Pima 
county,  territory  of  Arizona,  described  as  follows:  Beginning 
at  the  west  end  of  St.  Mary's  Hospital,  thence  southwesterly 
to  about  400  (four  hundred)  yards;  thence  westerly  about 
three  miles;  thence  southwesterly  through  a  place  commonly 
known  and  designated  as  Star  Pass  to  a  point  connecting 
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with  the  road  ranning  through  a  place  known  and  designated 
as  Boble's  Pass — ^that  is  to  say,  to  an  extent  of  thirty  (30) 
feet  on  either  side  of  the  center  line  of  said  road."  The 
answer  further  alleged:  That  on  December  30th  of  the  same 
year  said  resolution  was  recorded  in  the  office  of  the  county 
recorder  of  said  county ;  that  the  road  described  in  said  reso- 
lution crosses  the  homestead  entry  made  by  plaintiff  and  is 
the  subject  matter  of  the  action ;  that  they,  in  common  with 
many  ether  persons  having  property  interests  in  the  Tucson 
Mountains,  have  been  accustomed  to  the  use  of  said  road  in 
going  to  and  from  their  said  properties ;  and  that  there  is  no 
other  road  by  which  they  can  do  so.  The  trial  court  ren- 
dered judgment  in  favor  of  plaintiff  as  prayed  for  by  him 
in  his  complaint,  whereupon  the  defendants  have  appealed. 
The  facts  set  up  by  the  appellants  in  their  answer  to  the 
complaint,  and  as  above  set  forth,  were  shown  to  have  been 
substantially  true  upon  the  trial,  except  that  the  map  was 
not  recorded  elsewhere  than  in  the  books  of  the  board  of 
supervisors,  and  that  it  did  not  appear  therefrom  whether 
the  road  in  question  actually  crossed  the  land  included  within 
plaintiff's  homestead  entry.  The  sole  question  presented  is 
whether  or  not  the  road  alleged  to  cross  the  land  described 
in  the  complaint  was  a  public  highway  at  the  time  suit  was 
brouprht.  In  the  case  of  Territory  v.  Richardson,  8  Ariz.  336, 
76  Pac.  456,  we  held  that,  under  the  provisions  of  our  stat- 
utes on  the  subject  of  roads  and  highways,  public  highways 
are  such  only  as  come  within  the  express  provisions  of  the 
statute  declaring  them  to  be  such,  and  that  roads  established 
without  authority  of  law,  for  the  convenience  of  individuals, 
are  without  any  legal  status  either  as  public  highways  or  as 
private  ways.  We  further  held  that,  under  paragraph  3956, 
Civil  Code  of  1901,  which  has  been  in  force  and  effect  in  this 
territory  since  1871,  only  such  roads  as  may  be  located  and 
recorded  by  authority  of  the  board  of  supervisors  have  the 
status  of  a  public  highway.  Assuming  that  the  map  referred 
to  in  the  complaint  did  show  the  road  in  question,  it  appears 
that  the  only  action  which  was  taken  by  the  board  of  super- 
visors in  relation  thereto  was  to  declare  it  the  official  map  of 
Pima  county.  It  was  not  recorded  or  filed  for  record  in  the 
office  of  the  county  recorder.  It  did  not  therefore  come 
within  the  statute,  and  hence  did  not  operate  to  make  the 
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road  in  question  a  public  highway.  Our  statutes  do  not  pro- 
vide for  the  recordation  of  maps  elsewhere  than  in  the  office 
of  the  county  recorder. 

It  is  contended  by  appellants  that,  conceding  that  the  road 
in  question  was  not  a  public  highway  by  virtue  of  the  reso- 
lution of  the  board  of  supervisors  above  referred  to,  it  be- 
came such  by  virtue  of  the  resolution  of  the  board  on  De- 
cember 24,  1907.  Before  giving  the  resolution  of  the  board 
its  effect,  it  must  appear  that  the  board  of  supervisors  had 
jurisdiction  to  declare  it  such  at  that  time.  By  paragraph 
3972  it  is  provided  that  the  board  of  supervisors  may  lay  out 
or  change  a  public  road  on  the  petition  of  ten  or  more  resi- 
dent taxpayers  within  the  county.  No  other  provision  is 
found  in  our  statutes  for  the  establishment  of  public  roads 
than  is  found  in  this  paragraph.  It  does  not  appear  that 
the  resolution  was  made  on  such  petition.  Even  if  the  board 
of  supervisors  had  jurisdiction  in  the  premises,  it  does  not 
appear  that  the  public  road,  as  laid  off  by  them,  has  been 
made  a  matter  of  public  record  in  the  office  of  the  county 
recorder.  It  is  provided  in  said  paragraph  that,  after  the 
preliminary  steps  have  been  taken  as  required,  the  board  of 
supervisors  "shall  cause  the  location  to  be  recorded  in  the 
county  recorder's  office  and  declare  the  same  to  be  a  public 
highway  and  cause  notice  of  their  action  to  be  served  upon 
the  road  overseer  of  the  district  in  which  said  road  is  located." 
There  is  no  contention  that  either  of  these  steps  was  taken. 
The  matter  of  the  establishment  of  public  highways,  as  de- 
clared by  us  in  Territory  v.  Richardson,  is  wholly  statutory. 
The  act  of  Congress  of  1866,  being  section  2477  of  the  Re- 
vised  Statutes  (U.  S.  Comp.  Stats.  1901,  p.  1567),  in  grant- 
ing rights  of  way  for  public  highways  over  the  public  domain, 
is  not  to  be  construed  as  granting  such  rights  of  way  and 
establishing  highways  contrary  to  the  laws  of  the  state  or 
territory  in  which  the  lands  affected  are  located.  Smith  v. 
Mitchell,  21  Wash.  536,  75  Am.  St.  Rep.  858,  58  Pac.  667. 
We  have  no  statute  in  this  territory  which  recognizes  that  a 
public  road  or  highway  may  be  established  by  adverse  user  or 
by  prescription. 

The  judgment  of  the  trial  court  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  NAVE,  JJ.,  concur. 
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[Gi?U  No.  1077.    FU«d  Mardi  20,  1909.] 
[100  Pac.  779.] 

CHARLOTTE  PlCKTHALL,  Administratrix  of  the  Estate 
of  JOHN  EDWIN  FRANCIS,  Deceased,  PlaintiflE  and 
Appellant,  v.  ALBERT  STEINPELD,  Defendant  and 
Appellee.  ALBERT  STEINPELD,  Defendant  and  Ap- 
pellant, V.  CHARLOTTE  PlCKTHALL,  Administratrix 
of  the  Estate  of  JOHN  EDWIN  FRANCIS,  Deceased, 
Plaintiff  and  Appellee.  ... 

1.  New   Tbial — Grounds — ^Refusal    to   Instruct.— A  motion  for  a 

now  trial  may  be  predicated  upon  the  refusal  of  instructions. 

2.  Appeal  and  Error — Beservation  of  Grounds  or  Bevisw — ^Neces- 

sity roR  Motion  for  New  Trial. — The  losing  party  mnst  avail 
himself  in  the  trial  court  of  all  opportunities  provided  bj  statute 
for  the  review  there  of  its  rulings;  and,  where  a  motion  for  new 
trial  is  not  made,  assignments  of  error  which  might  have  been  pre- 
sented bj  the  motion  are  not  reviewable. 

3.  Fraud — Acts  Constitutino  Fraud— Contract  to  Convey  Property 

of  Third  Person. — It  is  not  prima  fade  fraudulent  for  one  person 
to  contract  to  convey  to  a  second  person  the  property  of  a  third 
person,  without  provision  for  payment  of  any  sum  to  the  third 
person,  even  though  the  relation  between  the  first  person  and  the 
the  third  person  be  fiduciary,  as  to  establish  fraud  it  must  appear 
that  the  third  person  was  in  fact  deprived  of  his  property. 

4.  Parent  and  Child— Property  of  Chiij) — Sale  by  Parent — Fraud 

— Evidence. — ^Evidence  held  not  to  show  that  a  conveyance  bj  a 
mother  of  property  in  which  her  minor  child  had  an  interest  con- 
stituted a  fraud  upon  the  minor. 

6.  Appeal  and  Error — ^Review — Ha&mless  Error — Instructions.— In 
an  action  for  fraud,  where  there  was  no  evidence  of  consummated 
fraud,  a  charge  that  if  the  jury  should  find  the  fraud  as  pleaded, 
nominal  damages  alone  should  be  allowed,  if  erroneous,  was  not 
prejudicial  to  plaintiff. 

APPEAL  and  cross-appeal  from  a  judgment  of  the  Dis- 
trict Court  of  the  First  Judicial  District,  in  and  for  the 
County  of  Pima.    John  H.  Campbell,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Prank  H.  Hereford,  and  Edwin  F.  Jones,  for  Appellant 
Pickthall. 

Ordinarily,  where  fraud  is  charged,  the  intent  of  the  par- 
ties is  a  proper  inquiry ;  but  not  so  where  it  has  been  reduced 
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to  writing.  6  Ency.  of  Ev.,  p.  61 ;  Flower  v.  Brumbach,  131 
HI.  646,  23  N.  E.  335.  When  protracted  negotiations  result  in 
a  written  contract  which  in  plain  terms  sets  out  the  contract, 
the  contract  alone  is  the  evidence  of  its  terms  and  conditions. 

Eugene  S.  Ives,  and  S.  L.  Pattee,  for  Appellee  Steinf eld. 

NAVE,  J.— Charlotte  Pickthall,  as  administratrix  of  the 
estate  of  John  Edward  Francis,  deceased,  brought  suit  against 
Albert  Steinfeld  to  recover  the  value  of  decedent's  interest 
in  certain  mining  claims,  conveyance  of  which  is  alleged  to 
have  been  obtained  by  Steinfeld  by  a  fraud  perpetrated  with 
the  co-operation  of  decedent's  mother  and  another,  upon  de- 
cedent, who  at  the  time  of  conveyance  was  a  minor.  Upon 
the  conclusion  of  the  taking  of  testimony  on  behalf  of  the 
plaintiff  the  defendant,  as  well  as  the  plaintiff,  rested.  The 
defendant  then  moved  for  an  instruction  to  the  jury  that  a 
verdict  be  returned  for  him.  This  motion  was  denied.  The 
case  was  submitted  to  the  jury  under  the  instruction  by  the 
court  that,  should  they  find  for  the  plaintiff,  they  should  find 
nominal  damages  only.  The  verdict  was  returned  for  the 
plaintiff  in  the  sum  of  one  dollar.  Both  plaintiff  and  de- 
fendant have  appealed. 

The  defendant  Steinfeld  as  appellant  assigns  as  errors  that 
the  court  erred  in  overruling  the  demurrer  interposed  by  the 
defendant  to  the  complaint,  and,  further,  that  the  court  erred 
in  denying  the  defendant's  motion  for  an  instructed  verdict. 
The  first  assignment  of  error  is  not  urged  in  the  brief,  and 
does  not  appear  to  be  well  taken.  The  refusal  of  instructions 
is  one  of  the  grounds  upon  which,  by  our  statutes,  motions 
for  new  trial  may  be  predicated.  Such  motion  was  not  filed 
by  the  defendant.  We  have  had  frequent  occasion  to  an- 
nounce and  apply  the  doctrine  that  the  losing  party  must 
avail  himself,  in  the  trial  court,  of  all  opportunities  provided 
by  statute  for  the  review  there  of  its  rulings,  and  that,  where 
a  motion  for  new  trial  was  not  made,  we  will  not  review  the 
assignments  of  error  which  might  have  been  presented  by 
such  motion.  Copper  Belle  Min.  Co.  v.  Costello,  11  Ariz.  334, 
95  Pac.  94 ;  Turner  v.  Franklin,  10  Ariz.  188,  85  Pac.  1070. 
We  cannot  with  propriety  consider  this  second  assignment  of 
error. 
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The  plaintiff  Pickthall  as  appellant  contends  that  there  is 
evidence  in  the  record  which  would  have  supported  a  verdict 
for  substantial  damages,  wherefore  the  court  erred  in  his  in- 
struction restricting  the  jury  to  the  returning  of  nominal 
damages.  She  bases  other  assignments  of  error  upon  the  rul- 
ings of  the  trial  court  in  admitting  and  rejecting  offered  evi- 
dence. It  is  incumbent  upon  her  to  prove  the  alleged  fraud. 
If  that  be  established,  then  in  order  that  she  should  recover 
more  than  nominal  damages,  she  must  prove  that  the  interest 
of  her  decedent  had  substantial  value  in  excess  of  the  amount 
realized  by  the  decedent  from  the  sale.  The  evidence  in  the 
case  discloses  that  during  the  minority  of  the  decedent  (one 
of  several  then  minor  children  of  Margaret  Francis,  a  widow) 
Steinfeld  entered  into  a  contract  with  Margaret  Francis  and 
one  Julius  Volkert,  whereby  they  conveyed  to  him  certain 
mining  claims.  These  mining  claims  had  been  located  by  Vol- 
kert and  John  Francis.  The  latter  having  died  intestate,  his 
one-half  interest  in  the  locations  descended  one-half  to  Mb 
widow  Margaret  Francis,  and  one-half  to  their  children.  The 
contract  in  question  provided  that  on  the  execution  thereof 
Steinfeld  should  pay  to  Margaret  Francis  and  Volkert  the 
sum  of  $1,875,  and  that  upon  the  conveyance  to  him  of  the 
interest  of  the  children,  he  would  pay  to  Margaret  Francis 
and  Volkert  the  additional  sum  of  $625.  The  instrument  was 
so  drawn  as  to  operate  as  a  conveyance  by  Margaret  Francis 
and  Volkert  to  Steinfeld  of  the  mining  claims  in  question. 
There  was  further  provision  that  Steinfeld  should  endeavor 
to  sell  the  mining  claims,  and  that  upon  the  sale  thereof  he 
should  immediately  pay  to  Margaret  Francis  and  Volkert  the 
additional  sum  of  $12,500,  and  that  under  certain  conditions, 
in  default  of  a  sale  by  him,  he  should  reconvey  the  property 
to  Margaret  Francis  and  Volkert.  Steinfeld  subsequently 
sold  the  claims,  and  made  the  pa3rment  of  $12,500  as  stipu- 
lated. 

The  plaintiff  alleged  in  her  complaint,  not  merely  that 
Steinfeld  procured  a  conveyance  of  the  decedent's  interest, 
in  fraud  of  decedent's  rights,  for  less  than  its  value,  but 
that  Margaret  Francis  and  Volkert  were  parties  with  Stein- 
feld in  the  conspiracy  to  defraud  the  minor  Francis  children, 
by  procuring  through  the  probate  court  a  conveyance  to  Stein- 
feld of  the  interest  of  those  minors  for  much  less  than  it  was 
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worth.  An  attorney  employed  by  Steinfeld  for  the  purpose 
(giving  the  testimony  the  aspect  most  advantageous  to  ap- 
pellant's contention)  attended  to  the  proceedings  in  the  pro- 
bate court,  whereunder  the  interest  of  the  minors  was 
conveyed  to  Steinfeld  for  the  sum  of  $625,  it  being  repre- 
sented to  the  probate  court  that  the  sale  was  for  the  best 
interest  of  the  minors,  and  that  that  interest  was  not  worth 
more  than  the  sum  paid.  There  is  no  evidence  tending  to 
indicate  that  Margaret  Francis  or  Volkert  was  imposed  upon 
by  Steinfeld  in  determining  the  amount  of  the  purchase  price 
for  the  claims  in  question.  There  is  no  evidence  tending  to 
show  that  Margaret  Francis  failed  to  perform  the  duty  which 
would  rest  upon  her  as  a  constructive  trustee  to  pay  to  her 
minor  children,  or  account  to  them  for,  their  proportion  of 
the  entire  purchase  price,  when  the  final  payment  was  made. 
The  allegations  of  the  complaint  are  that  Steinfeld,  Margaret 
Francis,  and  Volkert  co-operated  to  perpetrate  a  fraud  upon 
the  decedent,  and  actually  perpetrated  a  fraud.  The  conten- 
tion of  the  plaintiff  that  there  was  fraud  rests  largely  upon 
the  proposition  that  the  interest  of  the  Francis  children  was 
to  be  and  was  conveyed  absolutely  to  Steinfeld  upon  the  pay- 
ment of  $625,  notwithstanding  that  the  contract  contemplated 
that  upon  the  sale  of  the  property  by  Steinfeld,  he  should 
pay  to  Margaret  Francis  and  Volkert  an  additional  sum  of 
$12,500,  without  provision  that  a  portion  of  this  last  pay- 
ment should  be  received  for  the  account  of  the  children,  and, 
further,  that  the  reconveyance,  if  made,  should  be  to  Mar- 
garet Francis  and  Volkert,  and  not  in  part  to  the  children. 
The  contract  in  fact  provided  that  the  first  payment,  as  well 
as  this  contingent  payment,  should  be  made  entirely  to  Mar- 
garet Francis  and  Volkert.  It  made  no  provision  whatever 
for  the  payment  by  Steinfeld  of  any  sum  to  the  children,  or 
for  any  accounting  to  the  children.  Contrary  to  the  conten- 
tion of  the  appellant  Pickthall,  it  is  clear  that  it  is  not  prima 
fiicie  fraud  for  one  party  to  undertake  to  convey  to  a  second 
party  the  estate  of  a  third  party,  even  though  the  relation 
between  the  first  party  and  the  third  party  be  fiduciary.  It 
cannot  be  presumed,  and  will  not  be  presumed,  that  the  first 
party  contemplates  carrying  out  the  contract  of  conveyance 
by  defrauding  the  third  party.  The  entire  case  of  plaintiff 
substantially  rests  upon  the  reverse  of  this  postulate.    The 
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position  is  untenable.  By  reason  of  the  absence  of  any  proof 
as  to  the  disposition  of  the  final  payment  of  $12,500  there  is 
no  evidence,  that  in  fact  the  Francis  children  were,  or  more 
specifically  the  plaintiff's  decedent  was,  in  fact,  defrauded 

There  is  testimony  by  one  witness  placing  a  value  upon 
the  mining  claims  in  question,  at  the  time  of  the  purchase  by 
Steinf eld,  in  the  sum  of  $100,000.  As  far  as  that  testimony 
tends  to  prove  anything,  it  tends  to  prove  that  Steinf  eld  con- 
tracted to  pay  Margaret  Francis  and  Volkert  less  than  the 
claims  were  worth.  If  there  rests  in  the  differen<5e  between 
the  value  of  the  property  and  its  purchase  price  any  element 
of  fraud,  the  fraud  must  have  been  perpetrated  in  equal  pro- 
portion upon  Margaret  Francis  and  Volkert  and  the  Francis 
children,  proof  of  which  would  be  variant  from  the  allega- 
tions of  the  complaint.  There  is  no  evidence  tending  to  indi- 
cate that  either  Margaret  Francis  or  Volkert  was  deceived 
as  to  the  value  of  the  property,  nor,  in  the  light  of  all  the 
facts  as  they  existed  at  the  time  of  the  contract,  that  the  con- 
sideration agreed  upon  was  not,  from  the  point  of  view  of  all 
the  parties,  a  fair  and  adequate  consideration. 

A  consideration  of  the  propriety  of  the  instruction  that  if 
the  jury  should  find  the  fraud  as  pleaded,  nominal  damages 
alone  should  be  returned^  would  require  a  treatment  of  mat- 
ters that,  in  view  of  the  conclusions  just  announced,  are  not 
material,  and  which  would  not  add  substantial  merit  to  this 
opinion  as  a  precedent.  There  being  no  evidence  of  consum- 
mated fraud,  plaintiff  should  not  have  recovered  even  nom- 
inal damages.  Therefore,  if  this  instruction  was  erroneous, 
the  error  was  without  harm  to  her. 

The  assigned  errors  in  the  admission  and  rejection  of  evi- 
dence are  upon  matters  which  had  no  tendency  to  strengthen 
the  proof  of  fraud,  wherefore  they  need  not  be  reviewed. 

The  judgment  of  the  district  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  DOAN,  JJ.,  concur. 
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[a^il  No.  1068.    Filed  March  20,  1909.] 
[100  Pac.  781.] 

T.  E.  PARISH,  J.  F.  WILSON,  F.  S.  WILLIAMS,  and 
THOMAS  FARISH,  JR.,  Plaintiff  and  Interveners,  Ap- 
pellants, V.  CIENBQUITA  COPPER  COMPANY,  a 
Corporation,  Organized  Under  the  Laws  of  the  Terri- 
tory of  Arizona;  THE  CIENEGUITA  COPPER  COM- 
PANT,  a  Corporation,  Organized  Under  the  Laws  of  the 
State  of  Nevada ;  GEORGE  BEBEE,  C.  W.  WILHELM 
and  J.  C.  CAMPBELL,  Defendants  and  Appellees. 

L  Corporations  —  Bboboanizahon  —  Powxr  to  Beorganize. — ^While 
Btockholders  have  power  to  reorganize  the  corporation,  an  agreement 
for  the  reorganization  of  a  solvent  going  corporation  is  invalid, 
unless  it  is  based  on  the  unanimous  consent  of  the  stockholders. 

8«  8amb — Samk — ErrccT  of  PxRTiciPA'noN — ^Beoboanization  Progeed- 
INOB. — ^A  stockholder  who  participates  in  reorganization  proceedings 
and  votes  in  person  for  the  reorganization,  and  presents  his  stock 
for  exchange  in  the  reorganized  company,  is  bound  hj  his  action, 
and  cannot  thereafter  question,  the  validity  of  the  proceedings. 

Z,  Same — Same — AonoN  Aoainbt  Reorganized  Gorporation. — ^Where 
a  reorganized  corporation  refuses  to  exchange  stock  in  tly9  old  cor- 
poration for  stock  in  the  reorganized  corporation,  in  accordance  with 
the  reorganization  agreement,  the  stockholder  has  a  right  of  action 
to  compel  the  performance  of  the  conditions  on  which  the  cor- 
poration was  reorganized. 

4.  Same  —  Stogxholders  —  MEETiNas — ^Proxies — Estoppel  of  Stock- 
holders.— A  stockholder  who  was  represented  at  a  stockholders' 
meeting  by  an  authorized  proxy  is  estopped  to  contend  that  his 
proxy,  or  the  proxies  of  other  stockholders,  should  not  have  been 
recognized. 

ff.  Same — ^Meetings — ^Authority  of  Proxies. — The  proxy  of  a  stock- 
holder, appointed  to  vote  at  the  annual  meeting  on  the  stock  stand- 
ing in  the  stockholder's  name,  and  granting  his  proxy  '^U  the 
power  that  he  would  possess  if  personally  present  at  such  meet- 
ing," does  not  authorize  the  proxy  to  vote  for  the  reorganization 
of  the  corporation,  as  such  business  is  not  within  the  normal  scope 
of  the  business  of  the  stockholders'  meeting. 

6b  Same — ^Reorganization — ^Action  Against  Original  Ck)RPORATiON — 
liAOHBS. — A  stockholder  is  not  estopped  by  laches  to  complain  of 
a  reorganization  of  the  corporation  at  a  meeting,  where  he  was  not 
notified  that  a  proposition  to  reorganize  would  be  presented  at  the 
meeting,  and  did  not  know  that  it  had  been  attempted  until  imme- 


236  Fabish  v.  Cdbneguita  Copper  Co.  [12  Ariz. 

diately  prior  to  the  institution  of  a  suit  to  annul  the  reorganization^ 
brought  by  another  stockholder  "on  behalf  of  himself  and  other 
stockholders  similarly  situated/'  although  several  months  ehipsed 
between  the  institution  of  the  suit  and  the  intervention  of  the 
stockholder  in  the  suit. 

7.  Same — Sai£E — Peockedings — "Dissolution." — Civil    Code    of    1901, 

paragraph  772,  providing  that  a  corporation  maj  be  dissolved  by  & 
majority  vote  of  its  members,  and  Laws  1903,  No.  82,  providing  for 
the  dissolution  of  a  corporation  by  direction  of  the  holders  of  the 
majority  of  its  outstanding  stock  represented  at  the  meeting,  does 
not  authorize  the  reorganization  of  a  corporation  into  another  cor- 
poration by  a  majority  vote  of  its  members,  as  the  "disaolutioD*' 
of  the  corporation  means  its  complete  destruction  and  the  liquidation 
and  distribution  of  its  assets,  and  Act  82  does  not  authorize  the 
majority  of  the  stockholders  to  give  away  the  corporate  assets,  or 
to  place  upon  nonassenting  stockholders  the  necessity  of  being  par- 
ties to  a  continuation  of  the  business  under  a  new  corporate  fran- 
chise. 

8.  Same — Same — Action  Against    Original  Cobpobation — Defect  or 

Pabtiss. — A  stockholder  of  a  corporation,  which  has  been  reorgan- 
ized without  his  consent  into  a  foreign  corporation,  can  bring  an 
action  against  the  home  corporation  to  set  aside  the  reorganiza- 
tion, without  making  the  foreign  corporation  a  party  to  the  litiga- 
tion, but  the  only  relief  he  can  obtain  is  a  judgment  declaring  the 
action  of  the  home  corporation  mull  and  void. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Reversed  and  judgment  entered. 

The  facts  are  stated  in  the  opinion. 

J.  P.  Wilson,  and  Walter  Bennett,  for  Appellants. 

While  fraud  is  a  question  of  fact  that  must  be  proven  by 
the  party  charging  it,  the  evidence  submitted  on  the  trial  of 
the  case  was  amply  sufficient  to  sustain  the  charge.  If  prom- 
ises under  which  plaintiff  was  induced  to  vote  for  resolution 
exchanging  stock  were  made  fraudulently,  plaintiff  should 
be  relieved  from  the  consequences  of  his  acts,  and  should  be 
relieved  from  complying  with  his  part  of  the  transaction  when 
he  discovers  the  fraud  and  when  the  other  party  to  the  trans- 
action refuses  to  carry  out  its  part  of  the  agreement  as  un- 
derstood by  the  plaintiff.  Oakley  v.  Morton,  11  N.  Y.  25,  62 
Am.  Dec.  49  j  Construction  Co.  v.  Seymore,  91  U,  S.  647,  23 
L.  Ed.  342. 
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One  imposed  upon  by  actions  of  fraud  may  be  relieved 
from  its  consequences  in  courts  of  equity. 

A  general  proxy  must  be  construed  to  mean  that  it  gives 
the  power  only  to  vote  the  proxy  in  the  general  and  ordinary 
concerns  of  the  corporation,  and  cannot  be  used  for  voting 
for  extraordinary  purposes.  2  Cook  on  Corporations,  sec. 
610;  3  Marshall  &  Clark,  or  Clark  &  Marshall,  on  Private 
Corporations,  p.  2014;  1  Thompson  on  Corporations,  738; 
Smith  V.  Smith,  3  Desaus.  (S.  C.)  557;  Ahhott  v.  Hard  Bub- 
her  Co,,  33  Barb.  (N.  Y.)  578;  Moore  v.  E^isley,  112  Ala.  228, 
20  South.  744. 

The  plaintiffs  were  not  estopped  from  complaining  where 
they  had  voted  at  a  meeting  under  a  mistaken  understand- 
ing of  facts,  where  the  acts  in  themselves  were  ultra  vires. 

Notice  of  making  fundamental  changes  in  the  business  and 
course  of  the  corporation  must  be  given  stockholders,  and 
such  notice  given  at  a  meeting  of  stockholders  where  general 
proxies  had  been  voted  did  not  bind  the  stockholders  giving 
such  proxies.  Copeland  v.  Oas  Light  Co,,  61  Barb.  (N.  Y.) 
60;  Abbott  V.  Hard  Rubber  Co.,  33  Barb.  (N.  Y.)  580;  People 
V.  Ballard,  134  N.  Y.  269,  32  N.  E.  54, 17  L.  B.  A.  737 ;  Taylor 
V.  Earl,  8  Hun  (N.  Y.),  1;  People  v.  Chicago  Trust  Co.,  130 
111.  268,  17  Am.  St.  Rep.  319,  22  N.  E.  798,  8  L.  B.  A.  497 ; 
Forrester  v.  Consolidated  Co.,  21  Mont.  544,  55  Pac.  230,  353. 
Where  one  stockholder  or  party  in  general  interest  in  the 
subject  matter  of  the  suit  institutes  proceedings  to  set  aside 
an  ultra  vires  or  unlawful  act,  other  stockholders  having  a 
general  interest  in  the  subject  matter  of  the  suit  would  not  be 
guilty  of  laches  because  they  did  not  join  in  the  suit,  or  insti- 
tute proceedings  on  the  same  line.  12  Cyc,  p.  558 ;  Met.  El. 
R.  R.  Co.  V.  Manhattan  etc.  By.  Co.,  14  Abb.  N.  C.  (N.  Y.) 
103,  11  Daly  (N.  Y.),  373;  15  Am.  &  Eng.  B.  B.  Cas.,  p.  1; 
Broadman  v.  Lake  Shore  etc.  By.  Co.,  84  N.  Y.  157. 

Eugene  S.  Ives,  for  Appellees. 

The  stock  of  the  Arizona  corporation  having  been  trans- 
ferred to  the  Nevada  corporation,  and  this  corporation  not 
having  been  made  a  party  defendant,  the  complaint  wai  prop- 
erly dismissed.  Bogers  v.  Penobscot  Min.  Co.,  154  Fed.  606, 
83  C.  C.  A.  380;  Northern  Ind.  B.  B.  Co.  v.  Michigan  Cent. 
B.  B.  Co.,  15  How.  (U.  S.)  233, 14  L.  Ed.  674. 
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The  assent  of  the  plaintiff  to  the  resolution  was  not  pro- 
cured by  fraud,  and  in  the  absence  of  findings  of  fact,  it 
must  be  assumed  that  the  court  found  that  there  was  no 
fraud,  and  there  being  evidence  to  sustain  such  finding,  it 
cannot  be  questioned  upon  appeaL  The  plaintiff  was  present 
at  the  meeting  and  voted  for  the  resolution.  There  being  no 
fraud  he  was  estopped  from  questioning  the  validity  of  the 
resolution.  2  Cook  on  Corporations,  sec.  729,  fifth  edition, 
p.  1847.  The  interveners  were  represented  at  the  meeting  by 
proxies  and  voted  for  the  resolution  and  were  estopped  from 
complaining.  Columbia  Nat.  Bank  v.  Mathews^  85  Fed.  934, 
29  C.  C.  A.  491. 

Even  though  the  proposition  of  the  plaintiff  that  the  gen- 
eral proxy  given  did  not  authorize  the  party  holding  the 
proxy  to  sanction  an  ultra  vires  act,  under  the  circumstances 
surrounding  this  suit  the  interveners  are  guilty  of  laches. 
Synnott  v.  Cumberland  etc.  Assn.,  117  Fed.  379,  54  C.  C.  A. 
553 ;  Kent  v.  Quicksilver  Co.,  78  N.  Y.  157 ,  4  Morr.  Min.  Eep. 
47 ;  Snow  v.  Boston  etc.  Co.,  158  Mass.  325,  33  N.  E.  588 ;  2 
Cook  on  Corporations,  sec.  733,  fifth  edition,  p.  1865,  note  1. 

The  passage  of  the  resolution  was  not  an  uMra  vires  act. 
The  minority  stockholders  have  no  right  to  prevent  the  dis- 
solution of  the  corporation  if  the  majority  of  the  stockholders 
will  its  dissolution. 

NAVE,  J. — This  is  an  action  brought  by  the  appellants  to 
set  aside  a  reorganization  of  the  Cieneguita  Copper  Com- 
pany, a  solvent,  going  corporation  organized  under  the  laws 
of  this  territory,  into  the  Cieneguita  Copper  Company,  a 
corporation  organized  for  the  purpose  under  the  laws  of  the 
state  of  Nevada,  with  the  same  capitalization  as  the  Arizona 
corporation,  pursuant  to  which  all  of  the  assets  of  the  Arizona 
corporation  were  conveyed  to  the  Nevada  corporation,  under 
an  agreement  that  the  Nevada  corporation  should  assume  the 
debts  of  the  Arizona  corporation,  and  that  the  stock  of  the 
Arizona  corporation  should  be  replaced,  share  for  share,  in 
the  hands  of  the  shareholders  by  stock  of  the  Nevada  cor- 
poration. At  the  annual  meeting  of  the  Arizona  corporation 
in  December,  1905,  this  reorganization  was  proposed.  The 
appellant  T.  E.  Farish  was  personally  present  at  the  meet- 
ing, and  voted  for  the  reor^nization.    The  other  appellants 
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were  represented  by  proxies,  who  also  voted  for  the  reor- 
ganization. The  instruments  appointing  proxies  each  con- 
ferred authority  to  vote  at  that  annual  meeting,  and  at  any 
adjourned  meetings  thereof,  with  the  provision  that,  "I 
hereby  grant  my  said  attorney  all  the  power  that  I  would 
possess  if  personally  present  at  such  meetings."  In  the 
course  of  exchanging  the  stock  of  the  Arizona  corporation 
for  stock  of  the  Nevada  corporation  the  Nevada  corporation 
refused  to  issue  its  stock  to  certain  stockholders,  when  pre- 
sented for  exchange,  except  with  certain  restrictions  upon 
the  right  of  alienation  thereof.  Among  these  was  the  ap- 
pellant T.  E.  Farish,  who  declined  to  accept  the  restrictions, 
and  instituted  this  suit  to  annul  the  reorganization.  After 
the  suit  had  been  pending  for  some  months,  the  remaining 
appellants  obtained  leave  to  intervene  in  the  action  to  join 
Farish  in  the  pursuit  of  the  same  relief.  It  does  not  appear 
that  a  purpose  to  defraud  any  person  lay  behind  the  re- 
organization, or  that  the  effect  of  the  reorganization,  when 
fully  carried  out,  will  be  to  defraud  any  person. 

At  the  outset  it  is  to  be  observed  that  the  reorganization 
of  a  corporation  into  a  new  corporation  is  not  vulnerable 
upon  the  ground  that  it  is  ultra  vires.  It  is  not  a  matter  of 
corporate  power  which  is  involved,  but  the  matter  of  the 
rights  of  the  stockholders  under  the  corporate  compact.  It 
is  quite  clear  that,  in  the  absence  of  statutory  authority, 
such  a  reorganization  of  a  solvent,  going  corporation  may  not 
be  accomplished  without  the  unanimous  consent  of  the  stock- 
holders, but  this  is  not  because  the  reorganization  is  beyond 
the  corporate  power,  but  because  it  ruptures  the  corporate 
compact,  which,  as  in  the  case  of  all  contracts,  can  lawfully 
be  broken  only  by  the  unanimous  agreement  of  all  the  par- 
ties thereto.  By  loose  usage  the  term  ^^tdtra  vires^^  has  been 
applied  to  an  attempted  reorganization  without  unanimous 
consent,  because  it  is  beyond  the  lawful  power  of  the  ma- 
jority thus  to  break  the  corporate  compact.  The  converse 
of  the  proposition  is  equally  true :  That,  since  the  reorganiza- 
tion involves  no  question  of  corporate  power,  it  may  law- 
fully be  accomplished  by  the  consent  of  all  the  stockholders. 
It  appears  from  the  record  that  this  action  was  dismissed 
in  so  far  as  the  appellant  T.  E.  Farish  is  concerned,  upon  the 
ground  that,  no  fraud  or  deception  having  been  practiced 


240  Parish  v.  Cieneguita  Copper  Co.  [12  Ariz. 

upon  him,  he  having  voted  in  person  for  the  reorganization, 
is  bound  by  his  action.  This  conclusion  is  so  evidently  well 
founded  that  it  needs  neither  elaboration  nor  the  citation 
of  authorities.  His  acquiescence  in  the  reorganization  is 
supplementally  shown  by  his  presentation  of  his  stock  for 
exchange.  His  grievance  does  not  lie  in  the  reorganization, 
but  in  what  he  contends  to  be  a  departure  from  its  condi- 
tions. His  relief  must  be  sought  by  an  action  to  compel  due 
performance  of  those  conditions. 

The  status  of  the  other  appellants  is  different,  in  that 
they  were  not  personally  present  at  the  stockholders'  meet- 
ing, which  authorized  the  reorganization,  and  do  not  appear 
to  have  presented  their  stock  for  exchange.  They  were, 
however,  as  has  been  stated,  represented  by  proxies,  who 
voted  for  the  reorganization.  There  is  no  statute  in  Arizona 
which  expressly  authorizes  voting  b^  proxy  at  corporate 
meetings ;  nor  does  it  appear  that  either  the  articles  of  incor- 
poration or  the  by-laws  of  the  defendant  company  authorize 
voting  by  proxy.  Without  determining  whether,  in  this 
state  of  the  public  and  corporate  law,  stockholders  may  law- 
fully be  represented  at  corporate  meetings  by  proxies,  we 
hold  that  a  stockholder,  who  was  in  fact  represented  by  an 
authorized  proxy,  is  estopped  to  contend  that  his  proxy  could 
not  lawfully  be  recognized.  We  hold,  further,  that,  assum- 
ing, but  not  deciding,  that  measures  which  were  carried  only 
by  the  aid  of  the  votes  of  proxies  are  voidable  at  the  suit 
of  stockholders  who  objected  to  the  recognition  of  proxies, 
or  who  did  not  participate  in  the  meeting,  tiiey  are  not  ab- 
solutely void,  and  thus  open  to  the  attack  of  a  participating 
or  acquiescing  stockholder.  These  appellants,  therefore,  hav- 
ing acquiesced  in  the  reception  of  votes  by  proxy  by  sending 
proxies  to  the  meeting,  cannot  be  heard  to  assert  that  the 
proxies  of  other  stockholders  ought  not  to  have  been  recog- 
nized. 

These  appellants  contend  that  the  authority  conferred  by 
them  upon  their  proxies,  broad  and  comprehensive  though  it 
is,  did  not  extend  beyond  the  authority  to  represent  them 
in  such  business  as  might,  in  the  ordinary  course  of  cor- 
porate affairs,  be  expected  to  come  before  the  annual  meet- 
ing; that  it  cannot  be  construed  as  authorizing  their  proxies 
to  destroy  the  business  of  the  corporation,  and  make  their 
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principals  parties  to  the  incorporation  of  a  new  corporate 
entity  and  stockholders  therein.  There  is  force  in  this  con- 
tention. Comprehensive  though  the  instruments  are  in  con- 
ferring '*all  the  power  that"  the  principals  "would  possess 
if  personally  present  at  such  meeting,"  it  is  quite  manifest 
that  the  authority  is  not  unlimited.  The  principals,  while 
present  at  the  annual  meeting,  would,  in  their  individual 
capacities,  have  all  their  ordinary  powers.  They  could  as  in- 
dividuals execute  promissory  notes,  release  mortgages,  and 
accomplish  any  other  of  their  ordinary  activities.  The  word- 
ing  of  the  instruments,  if  broadly  construed,  authorizes  the 
proxies  to  do  all  of  these  ordinary  acts.  Literally  included 
within  the  terms  of  the  authority  though  such  general  power 
is,  it  cannot  be  contended  that  such  acts  of  the  agents  so 
authorized  would  have  validity  as  being  within  the  scope  of 
their  authority.  Moore  v.  Ensley,  111  Ala.  228,  20  South. 
744.  The  quoted  expression  of  the  instruments  must  be  lim- 
ited, in  the  light  of  the  earlier  expression  therein  that  "I,  the 
undersigned,  do  hereby  appoint  A.  B.  to  vote  as  my  proxy 
...  at  the  annual  meeting,  ...  on  the  stock  then  standing 
in  my  name."  The  authority  conferred  cannot  reasonably 
be  held  to  extend  beyond  the  transaction,  with  "all  the  power 
that"  the  stockholders  themselves  "would  possess  if  person- 
ally present,"  of  any  business  which  might  properly  come 
before  that  meeting;  that  is  to  say,  of  corporate  business. 
The  incorporation  of  a  new  company,  the  changing  of  the 
stockholders'  status  from  that  of  stockholders  in  the  present 
company  to  stockholders  in  a  new  company,  is  not  within  the 
normal  scope  of  the  business  of  the  stockholders'  meeting. 
It  is  not  business  of,  6r  pertaining  to,  the  corporation  until 
and  unless  the  corporate  compact  is  changed  by  unanimous 
consent,  as  above  pointed  out.  It  creates  an  entirely  new 
contractual  relation  on  the  part  of  the  individual  stockholders, 
and  is  as  foreign  to  the  business  of  the  stockholders'  meeting 
as  is  the  release  of  the  mortgage  which  is  the  subject  matter 
of  the  case  of  Moore  v.  Ensley,  supra.  No  rights  of  third 
parties  can  be  predicated  upon  such  an  action  of  the  proxies ; 
for,  in  accordance  with  the  fundamental  law  of  agency,  those 
dealing  with  an  agent  are  bound  to  ascertain  the  extent  of 
the  agent's  authority,  and,  subject  to  easily  recognized  excep- 
tions, may  not  hold  the  principal  estopped  by  the  action  of  his 
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agent  beyond  the  scope  of  that  authority.  Hence  we  hold 
that  these  latter  appellants  are  unaffected  by  the  action  of 
their  proxies  in  voting  for  this  reorganization.  McKee  v. 
Home  Sav.  etc.  Co.,  122  Iowa,  731,  98  N.  W.  609 ;  Smith  v. 
Smith,  3  Desaus.  (S.  C.)  557. 

The  appellee  contends  that  these  appellants  are  estopped 
by  laches  to  complain.  It  appears  that  no  notice  or  intima- 
tion was  given  to  the  stockholders  that  such  a  proposition 
would  be  presented  at  the  stockholders'  meeting,  and  that  the 
intervenors  "Wilson  and  Williams  were  without  knowledge 
that  such  a  reorganization  had  been  attempted  until  imme- 
diately prior  to  the  institution  of  this  suit  by  T.  E.  Farish. 
Until  they  had  acquired  knowledge  that  their  rights  were 
being  infringed  they  could  not  take  legal  proceedings  to  pro- 
tect themselves.  The  suit  by  T.  E.  Farish  was  instituted  "on 
behalf  of  himself  and  other  stockholders  similarly  situated.'* 
His  action  brought  into  litigation  the  substance  of  their  rights 
in  the  matter,  in  their  interest  as  well  as  in  his.  Therefore 
the  period  of  several  months  which  elapsed  between  the  in- 
stitution of  the  suit  and  their  appearance  in  it  as  inter- 
venors cannot  be  counted  against  them  as  evidencing  laches. 

Appellee  contends  still  further  that,  by  paragraph  772  of 
the  Civil  Code  of  1901,  it  is  provided  that  a  corporation  may 
be  dissolved  by  a  majority  vote  of  its  members;  that  the  re- 
organization here  attempted  is  equivalent  to  a  dissolution,  and 
therefore  was  properly  accomplished  by  a  majority  vote  of 
the  stockholders.  This  position  is  untenable.  **  Dissolution" 
of  a  corporation  denotes  its  complete  destruction,  and  con- 
notates the  liquidation  and  distribution  of  its  assets.  The 
reorganization  here  attempted  did  not  contemplate  the  ter- 
mination of  the  corporate  business,  nor  liquidation  and  dis- 
tribution. It  was  an  attempt  to  continue  the  corporate  busi- 
ness under  a  new  corporate  entity,  in  a  foreign  jurisdiction. 
This  is  not  a  dissolution.  Mason  v.  Pewabic  M.  Co.,  133  U.  S. 
50,  10  Sup.  Ct.  224,  33  L.  Ed.  524.  Appellee  contends,  fur- 
ther, that  this  reorganization  is  valid  by  reason  of  the  pro- 
visions of  Act  No.  82  of  the  Laws  of  1903,  providing  for  the 
judicial  dissolution  of  a  corporation,  **  whenever  at  any  gen- 
eral or  special  meeting  of  the  stockholders  of  any  such  cor- 
poration, the  holders  of  the  majority  of  its  outstanding  stock 
represented  or  voting  at  any  such  meeting  shall  have  directed 
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the  disposal  of  all  corporate  assets  or  that  the  corporation  be 
dissolved,  or  that  it  cease  to  use  or  exercise  its  corporate 
franchise;  or  whenever  the  directors  or  officers  or  managing 
board  of  any  snch  corporation  being  thereto  authorized  or 
directed  by  a  majority  of  the  outstanding  stock  thereof,  rep- 
resented or  voting  at  any  general  or  special  meeting  thereof, 
shall  have  disposed  of  all  the  corporate  assets  or  dissolved  or 
attempted  to  dissolve  or  secure  the  dissolution  of  such  cor- 
poration, or  shall  have  done  or  attempted  to  do  any  of  the 
aforesaid."  Passing,  without  consideration,  the  question 
whether  that  act  can  affect  the  right  of  stockholders  in  a  cor- 
poration incorporated,  as  this  corporation  was,  prior  to  its 
enactment,  and  passing  also  the  question  whether  the  act  may 
properly  be  construed  as  conferring  authority  upon  a  ma- 
jority of  the  stockholders  to  dispose  of  all  the  corporate 
assets  except  as  a  part  of  the  process  of  dissolution,  liquida- 
tion, and  distribution,  it  is  sufficient  to  point  out  that 
manifestly  the  act  does  not  authorize  the  majority  of  the 
stockholders  to  give  away  the  corporate  assets,  or  to  place 
upon  nonassenting  stockholders  the  necessity  of  being  par- 
ties to  a  continuation  of  the  corporate  business  under  a  new 
corporate  franchise.  Mason  v.  Pewahic  M.  Co.,  supra;  Theis 
V.  Spokane  etc.  Co.,  34  Wash.  23,  74  Pac.  1004;  Forrester 
V.  Consolidated  Co.,  21  Mont.  544,  55  Pac.  230,  353.  The  dis- 
posal of  the  assets  here  attempted  was  not  a  disposal  in  the 
sense  of  a  sale  for  a  consideration,  but  was  an  attempted 
transfer  of  all  of  the  corporate  assets,  without  any  considera- 
tion whatsoever  accruing  to  the  transferring  corporation. 
Such  consideration  as  appears  in  the  transaction  is  in  the  form 
of  an  exchange  of  stock  of  the  new  corporation  for  the  stock 
of  the  old  corporation  in  the  hands  of  the  stockholders. 

Finally,  however,  it  is  contended  by  the  appellee  that  the 
appellants  must  fail  because  the  Nevada  corporation  is  not 
a  party  to  this  litigation.  The  sustaining  of  this  contention 
would  involve  the  impaling  of  appellants  on  the  horn  of  one 
of  two  dilemmas  in  the  pursuit  of  relief.  If  in  the  pursuit 
of  a  remedy  in  this  jurisdiction,  he  can  be  met  successfully 
by  the  objection  that  the  Nevada  corporation  is  an  essential 
party  in  interest,  and  that,  the  relief  sought  being  personal  in 
its  nature,  the  Nevada  corporation  cannot  be  brought  within 
the  jurisdiction  of  the  decree  unless  it  voluntarily  appears  in 
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the  suit,  they  will  more  effectually  be  met  in  the  purgoit  of 
relief  in  the  Nevada  court  by  the  defense  that  the  appdiee 
is  a  necessary  party,  that  for  the  same  reason  jurisdiction 
cannot  be  obtained  of  it  in  Nevada,  and  that  the  appellants 
cannot  be  heard  to  sue  in  Nevada  in  the  name  of,  or  in 
behalf  of,  the  appellee,  because  they  are  suing  in  their  own 
interest,  for  relief  from  the  unauthorized  act  of  their  own 
corporation.  East  Tenn,  etc.  Co,  v.  Grrayson,  119  U.  S.  240, 
244,  7  Sup.  Ct.  190,  30  L.  Ed.  382.  It  is  well  to  repeat  that 
this  reorganization  is  not  on  its  face  void.  For  reasons  ade- 
quately pointed  out,  it  is  not  void,  but  voidable.  It  would 
be  unassailable  if  based  on  prior  consent  of  all  the  stock- 
holders, or  if  subsequently  ratified  by  acquiescence.  Hence 
to  avoid  and  set  aside  the  reorganization,  the  interest  of  those 
who  brought  it  about  and  formally  consented  to  it,  and  of 
the  corporate  entity  which,  acting  through  its  directors,  made 
the  transfer  of  the  assets  pursuant  to  the  plan  of  reorganiza- 
tion, must  be  foreclosed.  This  can  be  done  only  by  a  suit 
to  which  the  corporation  itself  is  a  party.  It  seems  prepos- 
terous that  the  consummation  of  the  uu'authorized  act  shall 
effectually  bar  the  parties  injured  from  the  pursuit  of  relief. 
Under  such  circumstances  courts  will  be  astute  to  find  an 
available  remedy.  It  is  evident  that  unless  there  be,  pre- 
cedent to,  or  contemporaneous  with,  a  judgment  compelling 
the  Nevada  corporation  to  make  restitution  of  the  assets  of 
the  Arizona  corporation,  a  decree  nullifying  the  transfer  of 
those  assets  to  the  Nevada  corporation,  the  decree  of  restitu- 
tion may  not  be  had.  Since,  by  reason  of  the  absence  of  the 
Nevada  corporation,  which  is  a  necessary  party  to  a  decree 
of  restitution,  that  decree  cannot  be  had  in  this  suit,  it  follows 
that  at  the  most  the  relief  which  can  be  afforded  by  this  court 
is  the  annulling  of  the  apparent  authority  of  the  board  of 
directors  to  make  that  transfer,  which  annulment,  when  ac- 
complished, paves  the  way  for  an  action  by  appellee  or  by 
appellants  on  behalf  of  the  appellee  in  a  Nevada  court  to 
procure  such  restitution.  While  in  the  nature  of  things  such 
judgment  of  this  court  cannot  be  conclusive  of  the  rights 
of  the  Nevada  corporation,  nor  controlling  of  the  decision  of 
the  Nevada  court,  it  would  serve  at  least  the  purpose  of  pav- 
ing a  way  for  an  inquiry  by  a  Nevada  court  into  the  merits 
of  any  defense  which  the  Nevada  corporation  may  have  to 
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interpose  to  a  suit  for  the  restitution  by  it  of  the  transferred 
assets.  It  seems  to  us  that  we  need  not  impale  the  appel- 
lants upon  the  horn  of  either  of  the  dilemmas  presented  by 
the  contention  of  the  appellee,  but  that  we  may  award  to 
them  that  modicum  of  relief  which  will  remove  the  obstacles 
which  now  stand  between  them  and  a  right  to  be  heard  in  a 
Nevada  court. 

The  trial  court  dismissed  the  action  of  the  interveners 
without  prejudice  to  such  rights  as  they  might  have  to  in- 
stitute proceedings  in  courts  of  Nevada.  The  dismissal  should 
be  set  aside,  and  by  judgment  entered  in  this  court  the  action 
of  the  stockholders'  meeting,  in  attempted  authorization  of 
the  transfer  of  the  assets  of  the  appellee,  and  the  action  of 
the  directors  and  officers  pursuant  thereto,  should  be  decreed 
null  and  void.    It  is  so  ordered. 

SLOAN,  DOAN,  and  CAMPBELL,  JJ.,  concur. 
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LOUIS  ZECKENDOBP,  Plaintiflf  and  Appellant  and  Ap- 
pellee, V.  ALBERT  STEINFELD,  R.  K.  SHELTON, 
SILVER  BELL  COPPER  COMPANY,  a  Corporation, 
and  MAMMOTH  COPPER  COMPANY,  a  Corporation, 
Defendants,  Appellees  and  Appellants. 

1.  Teusts — Duty  to  Person  in  Fiduciaby  Relation — Purchase  of 
Property  in  Individual  Capacity. — A  person  who  is  in  duty  bound 
to  purchase  and  hold  property  for  another  may  not  purchase  and 
hold  the  property  as  his  own. 

2.  Corporations — Officers — Duties — Purchase  of  Property  on  In- 
dividual Account. — ^The  rule  that  one  may  not  purchase  and  hold 
as  his  own  property  which  he  is  in  duty  bound  to  purchase  for  an- 
other applies  to  officers  and  directors  of  a  corporation. 

3.  Same — Same — Individual  Transactions — Purchase  of  Property. — 
Whether  an  oi&cer  of  a  corporation  must  refrain  from  purchasing 
property  in  his  own  name  depends  on  whether  the  corporation  has 
an  interest,  actual  or  in  expectancy,  in  the  property,  or  whether  the 
purchase  of  the  property  by  the  officer  may  hinder  or  defeat  the 
plans  and  purposes  of  the  corporation. 


246  Zbgkendorf  v.  Steinfeld.  [12  Ariz. 

4.  Saick  —  Stockholders  —  FtDUCiAHY  Relation  to  Oobfo&atiok. — ^A 
person  who,  though  not  a  director  in  a  corporation,  ivas  a  managing 
partner  of  a  firm  owning  the  controlling  interest  in  the  corporation, 
and  dominated  the  affairs  of  the  corporation,  and  obtained  knowl- 
edge as  to  the  value  to  the  corporation  of  property  adjoining  that 
owned  by  it,  is  held  to  the  rule  goTerning  persons  holding  fiduciary 
relations  to  a  corporation. 

0.  Same — Officebs — ^Duties  to  Cobpobation — Advancing  Monet  ros. — 
An  officer  or  director  of  a  corporation  is  under  no  duty  to  the  cor- 
poration to  loan  money  to  it,  or  to  purchase  out  of  his  own  funds 
property  for  the  use  of  the  corporation  which  it  is  not  in  a  position 
to  purchase. 

6.  Sams— Saks— FmuciABT  Belation — ^Pubghass  or  PBOPEKiT.^-Ths 
active  manager  of  a  firm  which  owned  a  controlling  interest  in  a 
corporation  caused  the  business  of  the  corporation  to  be  dosed  down 
for  the  alleged  purpose  of  affecting  the  price  at  which  he  could  buy 
adjoining  property.  Held,  that,  in  the  absence  of  a  showing  that 
the  dosing  of  the  business  prevented  the  corporation  from  obtaining 
the  adjoining  property,  or  had  any  influence  over  the  price  for  which 
the  property  was  sold,  it  could  not  be  held  as  a  matter  of  law  that 
in  purchasing  the  property  for  himself  such  manager  violated  any 
duty  he  owed  to  the  corporation. 

7.  Same — ^Fiduciaby  Relation  to  Cobpobation — ^Pbomise  to  PuBCEAgi 
Pbofebty  fob  Ck)BPOBATioN. — ^Au  expressed  intention  by  one  holding 
a  fiduciary  relation  to  a  corporation  to  purchase  certain  property 
for  the  benefit  of  the  corporation  did  not  constitute  him  a  trustee 
ex  maleficio  for  the  corporation  of  such  property  purchased  by  himi 
unless  his  failure  to  carry  into  effect  the  intention  had  so  changed 
the  relation  or  situation  of  the  corporation  to  its  disadvantage  with 
respect  to  the  property  purchased  as  would  amount  to  constructive 
fraud. 

8.  TbUSTS — GONTBACTS  TO  HOLD  IN  TBUST — GONSIDEBATION — ^EFFECT  OF 

Failube. — The  purchase,  by  one  holding  a  fiduciary  ifeiation  to  an- 
other, of  property  for  himself,  wMch  it  would  have  been  to  the  ad- 
vantage of  such  other  to  have  procured,  was  not  fraudulent,  thoagh 
the  purchaser  had  expressed  an  intention  of  purchasing  and  holding 
it  for  the  beneficiary,  where  the  latter  did  not  part  with  or  lose  any- 
thing by  virtue  thereof,  and  hence  the  purchaser  stood  in  the  relation 
of  a  mere  volunteer. 

9.  COBPOBATIONS — FiDUGIABT     RELATION     OF     OFFICEBS — ^PUBCHASK    OF 

Pbopsbty. — The  fact  that  the  corporation  was  put  into  possession  of 
the  property  purchased  and  was  given  the  right  to  work  the  same,  and 
that  maps  and  reports  were  made  showing  the  property  purchased  to 
be  a  part  of  the  corporation's  property,  all  of  which  was  done  with 
the  knowledge  and  aoquiescence  of  the  purchaser  for  tha  purpose  of 
effecting  a  sale  of  the  entire  property,  did  not  estop  such  purchaser 
from  claiming  the  benefit  of  the  purchase,  in  the  absence  of  a  show- 
ing that  the  corporation  had  been  induced  by  these  circumstances  to 
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expend  money  on  the  property  which  it  otherwise  would  not  have 
spent. 

10.  Same  —  Contbaof  Between  Stockholdib  and  Gorpobation  —  Be- 
SCISSION — ^Effect. — The  rescission  of  a  contract  between  a  corpora- 
tion and  a  stockholder,  by  which  the  stockholder  agreed  to  turn  over 
to  the  corporation  certain  property  which  he  had  purchased  in  his 
own  name,  left  the  parties  where  they  were  before  it  was  entered 
into,  with  no  equitable  or  legal  title  to  the  property  purchased  in 
the  corporation. 

!!•  Same — Disectobs — ^Deleqation  of  Authority — Peemittino  CJon- 
TBOL  BY  One  of  Several  Dibegtobs. — ^Acts  done  by  a  director  of  a 
corporation  under  a  resolution  passed  by  him  and  two  other  directors, 
who  w^ere  under  his  control,  were  not  void  unless  there  was  some  un- 
fairness in  the  transaction  apart  from  the  circumstances  under  which 
the  resolution  was  made. 

12.  Same — Officebs — Pubchases  fob  Cobpobation. — ^A  stockholder  and 
director  of  a  corporation  purchased  in  his  own  name  and  in  the  name 
of  the  corporation  certain  stock  belonging  to  another  stockholder, 
agreeing  that  the  seller  was  to  be  paid  a  part  of  the  purchase  price 
from  the  proceeds  of  the  working  of  the  company's  property  or  from 
its  sale.  The  transfer  of  the  stock  was  made  from  the  seller  to  the 
purchasing  director  as  trustee.  Held,  that  the  purchasing  director 
held  the  shares  purchased  as  trustee  for  the  corporation. 

18.  Same — Dissolxttion — Receivers — Appointment. — The  appointment 
of  a  receiver  for  a  corporation  which  has  ceased  to  do  business,  and 
the  affairs  of  which  are  ready  to  be  closed  by  the  distribution  of  its 
assets  among  its  stockholders,  is  proper,  in  the  absence  of  a  showing 
that  any  different  disposition  of  the  assets  should  or  would  be  made 
by  the  company  than  is  to  be  made  by  the  receiver. 

14.  Appeal  and  Ebbob — ^Beview — ^Discretion  of  Court — Allowance 
of  Costs. — The  amount  to  be  allowed  as  attorney's  fees  being  a 
matter  within  the  discretion  of  the  trial  court,  its  determination  in 
that  regard  will  not  be  disturbed  on  appeal,  where  the  appellate  court 
cannot  say  as  a  matter  of  law  that  the  trial  court's  discretion  was 
abused. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    AJffirmed. 

For  former  opinion,  see  10  Ariz.  221,  86  Pac.  7. 

The  facts  are  stated  in  the  opinion. 

Edwin  A.  Meserve,  and  Frank  H.  Hereford,  for  Appellant 
Zeckendorf. 

Under  the  circumstances  as  disclosed  by  the  evidence  in  this 
case,  Steinfeld  was  clearly  and  unquestionably  a  constructive 
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trustee  in  the  purchase  of  the  mines  and  stock,  the  basis  of 
this  action.  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1071-1085 ; 
Kimberly  v.  Arms,  129  U.  S.  512,  9  Sup.  Ct.  355,  32  L.  Ed.  764; 
2  Pomeroy's  Equity  Jurisprudence,  c.  7,  particularly  sees. 
1089,  1090,  and  1094 ;  Curtis  v.  Newton,  58  Fed.  495 ;  HalleH 
V.  Collins,  10  How.  186,  13  L.  Ed.  381 ;  Thredgill  v.  Pintard, 
12  How.  24,  13  L.  Ed.  877;  Bingo  v.  Binns,  35  U.  S.  (Pet.) 
269,  9  L.  Ed.  420 ;  Cragin  v.  Powell,  128  U.  S.  691,  9  Sup.  Ct 
203,  32  L.  Ed.  566;  Oower  v.  Andrew,  59  Cal.  119,  43  Am. 
Rep.  242 ;  Paige  v.  Akins,  112  Cal.  401,  44  Pac.  666 ;  Lockhart 
V.  Rollins,  2  Idaho,  503  (540),  21  Pac.  413, 16  Morr.  MQn.  Eep. 
16 ;  McClendon  v.  Bradford,  42  La.  Ann.  160,  7  South.  78 ,  8 
South.  256;  Blount  v.  Robeson,  56  N.  C.  73;  Eroegher  v. 
Calivada  Colonization  Co.,  119  Fed.  641,  646,  647,  56  C.  C.  A. 
257. 

A  contract  entered  into  between  a  director  and  a  corpora- 
tion of  which  he  is  in  control  or  where  there  is  not  a  quorum 
of  directors  acting  independently  of  him  is  conclusively  pre- 
sumed to  be  fraudulent  and  is  void  at  the  election  of  the 
corporation  or  a  stockholder  suing  in  its  behalf,  and  its  fair- 
ness or  unfairness  cannot  be  inquired  into.  2  Cook  on  Cor- 
porations, 4th  ed.,  sec.  734,  p.  1588 ;  note  p.  1549,  also  sees.  734- 
879 ;  also  sec.  741,  p.  1617 ;  3  Clark  and  Marshall  on  Private 
Corporations,  1674-1678,  1683,  1690;  Morawetz  on  Corpora- 
tions, sec.  517  et  seq. ;  3  Thompson  on  Corporations,  sees.  4042 
et  seq.  and  6503  et  seq.;  3  Pomeroy's  Equity  Jurisprudence, 
sec.  1095 ;  21  Am.  &  Eng.  Ency.  of  Law,  par.  12,  pp.  897,  990, 
991 ;  1  Beach  on  Corporations,  241,  242,  246,  276 ;  Curtin  v. 
Salmon  River  Co.,  130  Cal.  345,  80  Am.  St.  Hep.  132,  62  Pac. 
552 ;  Bassett  v.  Fairchild,  132  Cal.  637,  64  Pac.  1082,  52  L.  B. 
A.  611;  Graves  v.  Mining  Co.,  81  Cal.  303,  22  Pac.  665; 
Wickersham  v.  Crittenden,  93  Cal.  17,  28  Pac.  788 ;  Bensiek  v. 
Thomas,  66  Fed.  104,  13  C.  C.  A.  457;  Haywood  v.  Lincoln 
Lumber  Co.,  64  Wis.  639,  26  N.  W.  184 ;  Jones  v.  Morrison,  31 
Minn.  140, 16  N.  W.  854 ;  1  Am.  &  Eng.  Corp.  Cas.  313 ;  Davis 
V.  Memphis  Ry.,  22  Fed.  883 ;  Sellers  v.  Phoenix  Iron  Co.,  13 
Fed.  20 ,  15  Morr.  Min.  Rep.  388 ;  Miner  v.  Bell  etc.,  93  Mich. 
97,  53  N.  W.  218, 17  L.  R.  A.  412 ;  Woodroof  v.  Howes,  88  Cal. 
184,  26  Pac.  Ill ;  Beach  v.  MiUer,  130  111.  162,  22  N.  E.  464, 
17  Am.  St.  Rep.  291,  and  the  monographic  notes  to  this  case 
and  the  numerous  cases  there  cited  and  reviewed;  Smith  v. 
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Los  Angeles  Em.  etc.  Assn.,  78  Cal.  289,  12  Am.  St.  Rep.  53, 
20  Pac.  677 ;  Ooddell  v.  Verdugo  Canyon  Water  Co.,  138  Cal. 
308,  71  Pac.  354 ;  Hodge  v.  Price  Steel  Co.,  64  N.  J.  Eq.  807, 
54  Atl.  1,  60  L.  R.  A.  742 ;  Slayback  v.  Raymond,  40  Misc.  Rep. 
601,  83  N.  Y.  Supp.  15 ;  Shaw  v.  Davis,  78  Md.  308,  28  Atl. 
619,  23  L.  R.  A.  294 ;  Fox  v.  Hale  &  Norcross  etc.  M.  Co.,  108 
Cal.  478,  41  Pac.  328 ;  Wardell  v.  Union  Pacific  R.  R.  Co.,  103 
U.  S.  651,  26  L.  Ed.  509,  7  Morr.  Min.  Rep.  144 ;  BUI  v.  West- 
em  Union  Tel.  Co.,  16  Fed.  14;  Copeland  v.  Johnson  Mfg.  Co., 
47  Hun,  235;  Sellers  v.  Phoenix  Iron  Co.  (C.  C),  13  Fed.  20, 
15  Morr.  Min.  Rep.  388 ;  Fitzgerald  v.  F.  &  M.  Co.,  41  Neb.  374, 
59  N.  W.  838 ;  Gray  v.  New  York  V.  S.  S.  Co.,  3  Hun,  383 ;  Barr 
V.  Northwestern  etc.  R.  B.  Co.,  96  N.  Y.  444 ;  George  v.  Central 
R.  &  B.  Co.,  101  Ala.  607,  14  South.  752 ;  Bell  v.  Montgomery 
L.  Co.,  103  Ala.  275,  15  South.  569;  Hannerty  v.  Standard 
Theater  Co.,  109  Mo.  297,  19  S.  W.  82 ;  Knoop  v.  Bohmrich, 
49  N.  J.  Eq.  82,  23  Atl.  118 ;  Bohmrich  v.  Knoop,  50  N.  J.  Eq. 
485,  27  Atl.  636 ;  Hardee  v.  Sunset  Oil  Co.  (C.  C),  56  Fed.  51; 
Martin  v,  Santa  Cruz  Water  Storage  Co.,  4  Ariz.  171,  36  Pac. 
36 ;  McConnell  v.  Comb,  M.  &  M.  Co.,  30  Mont.  239, 104  Am.  St. 
Rep.  703,  76  Pac.  197 ;  Robertson  v.  H.  E.  Buchlen  &  Co.,  107 
m.  App.  369 ;  The  Telegraph  v.  Lee,  125  Iowa,  17,  98  N.  W. 
Z^',  Adams  v.  Burke  (111.),  ^^  N.  E.  235 ;  Stewart  v.  Harris,  69 
Kan.  498,  105  Am.  St.  Rep.  178,  66  L.  R.  A.  261,  2  Ann.  Cas. 
873 ;  Cook  V.  Sherman,  20  Fed.  167,  4  McCrary,  20 ;  Meeker  v. 
Winthrop,  17  Fed.  48, 109  U.  S.  180,  3  Sup.  Ct.  Ill,  27  L.  Ed. 
898 ;  Pickett  v.  School  District  No.  1,  25  Wis.  551,  3  Am.  Rep. 
105 ;  Vandeveer  v.  Ashbury  Park  etc.  Ry.  Co.,  82  Fed.  335 ;  Peo- 
ple V.  Township  Board,  11  Mich.  222 ;  Cumberland  Coal  Co.  v. 
Sherman,  30  Barb.  553,  572 ,  1  Morr.  Min.  Rep.  322 ;  Ogden  v. 
Murray,  39  N.  Y.  202 ;  Doe  v.  Northwestern  etc.  Co.,  78  Fed. 
67 ;  Ten  Eyck  v.  Pontiac  St.  R.  R.,  74  Mich.  226,  16  Am.  St. 
Rep.  633,  41  N.  W.  905,  3  L.  R.  A.  378 ;  Borough  of  Milford  v. 
MUford  W.  Co.,  124  Pa.  610,  17  Atl.  185,  3  L.  R.  A.  122; 
Pearson  v.  Concord  R.  R.  Co.,  62  N.  H.  537,  13  Am.  St.  Rep. 
590;  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  Ed.  329; 
Hawes  v.  Oakland,  104  U.  S.  450,  26  L.  Ed.  827 ;  Washburn  v. 
Green,  133  U.  S.  30, 10  Sup.  Ct.  280,  33  L.  Ed.  516 ;  Thomas  v. 
BrownsviUe  etc.  Co.,  109  U.  S.  522,  3  Sup.  Ct.  315,  27  L.  Ed. 
1018. 
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An  interested  director  cannot  be  counted  to  make  np  the 
quorum  so  as  to  authorize  or  ratify  an  action  taken  in  his 
favor.  Bassett  v.  Fairchild,  132  Cal.  637,  64  Pac.  1082,  52 
L.  E.  A.  611 ;  Curtin  v.  Salmon  River  etc.  Co.,  130  CaL  345, 
80  Am.  St.  Rep.  132,  62  Pac.  552. 

A  director  and  oflScer  of  a  joint  stock  corporation  occupies 
a  fiduciary  relation,  and  his  dealings  with  the  subject  matter 
of  his  trust  or  agency  and  with  the  beneficiary  or  party  whose 
interest  is  confided  to  his  care,  are  viewed  with  jealousy  and 
distrust  by  the  courts  and  may  be  set  aside  on  slight  grounds. 
Washburn  v.  Oreen,  133  U.  S.  30,  10  Sup.  Ct.  280,  33  L.  Ei 
516;  Woodroof  v.  Howes,  88  Cal.  184-202,  26  Pac.  Ill;  and 
Miner  v.  BeUe  IsU  Ice  Co.,  93  Mich.  97,  53  N.  W.  218, 17  L 
B.  A.  412. 

Francis  J.  Heney,  and  Eugene  S.  Ives,  for  Appellees,  Stein* 
f  eld  et  al. 

Neither  the  findings  nor  the  evidence  are  sufficient  to  sup- 
port the  judgment  founded  upon  the  allegations  of  the  com- 
plaint. The  allegations  of  the  complaint  preclude  the  plain- 
tifF  from  any  reasonable  contention  that  Steinf eld  held  the 
stock  as  trustee  for  the  corporation. 

Where  the  findings  are  abundantly  sustained  by  the  evi- 
dence, the  established  rule  of  court  is  that  they  will  not  be 
disturbed  by  the  court.  No  admissions  on  the  part  of  the 
plaintiff  will  create  a  trust.  A  trust  must  result,  if  at  all, 
when  the  papers  and  the  title  pass.  Ducie  v.  Ford,  138  U.  S. 
587,  11  Sup.  Ct.  417,  34  L.  Ed.  1091.  A  constructive  trust 
may  only  be  imposed  against  one  who  buys  for  himself  prop- 
erty which  it  was  his  duty  to  buy  for  another.  Parker  v. 
Nickerson,  137  Mass.  487 ;  Steinbeck  v.  Bon  Homme  Min,  Co., 
152  Fed.  333,  81  C.  C.  A.  441 ;  Lagarde  v.  Anniston,  26  Ala. 
496,  28  South.  199,  20  Morr.  Min.  Rep.  545.  In  order  to 
create  a  constructive  trust  it  is  necessary  that  either  the  party 
who  wishes  to  enforce  the  trust  should  have  had  a  then  exist- 
ing interest  in  the  property,  or  that  the  action  of  the  stock- 
holders or  directors  would  balk  the  corporation  in  effecting  the 
purposes  of  its  creation.  The  expressions  of  the  defendant 
are  not  sufficient  to  constitute  a  constructive  trust.  Dilis  v. 
Stewart,  43  Leg.  Int.  (Pa.)  205;  StonehiU  v.  Schwartz,  129 
Ind.  310,  28  N.  E.  620;  Acker  v.  Priest,  92  Iowa,  610,  61  N. 
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W.  236 ;  Hamaton  v.  Downer,  152  HI.  651,  38  N.  E.  733 ; 
Scribner  v.  Meade,  10  Ariz.  143,  85  Pac.  477. 

The  test  of  a  constructive  trusteeship  is  the  right  of  the 
party  claiming  to  be  the  beneficiary,  and  therefore  the  true 
owner  of  the  property  to  compel  by  suit  in  equity  the  party 
holding  the  legal  title  to  convey  or  assign  the  corpus  of  the 
trust  property.    Pomeroy's  Equity  Jurisprudence,  sec.  1058. 

One  undertaking  to  procure  by  decree  the  creation  of  a  con- 
structive trust  must  act  forthwith  and  must  offer  to  pay  the 
money  which  had  been  advanced  by  the  party  against  whom 
the  trusteeship  is  sought  to  be  enforced.  Hoyt  v.  Latham,  143 
U.  S.  553, 12  Sup.  Ct.  568,  36  L.  Ed.  259 ;  Patterson  v.  Hewitt, 
195  U.  S.  309,  25  Sup.  Ct.  35,  49  L.  Ed.  214;  Wenham  v. 
Switzer,  51  Fed.  351;  Dufpeld  v.  Michaels,  97  Fed.  825; 
Johnson  v.  Mining  Co.,  148  U.  S.  360,  13  Sup.  Ct.  585,  37  L. 
Ed.  480,  17  Morr.  Min.  Eep.  554. 

The  agreement  of  the  directors  of  a  company  prior  to  a 
meeting  of  the  directors,  in  oral  conversation,  constitutes  a 
contract  of  the  company.  ''When  a  corporation  consists  of  a 
small  number  of  persons,  they  may  transact  all  their  business 
by  conversation  without  formal  votes,  and  it  would  be  a  viola- 
tion of  the  plainest  principles  of  justice  to  hold  those  who  deal 
with  them  to  prove  all  their  acts  by  written  votes  which  they 
do  not  keep  or  do  not  produce.*'  Melledge  v.  Boston  etc.  Co., 
59  Mass.  (5  Cush.)  158,  51  Am.  Dec.  59;  Magowan  v.  Orone- 
weg,  16  S.  D.  29,  91  N.  W.  335 ;  2  Cook  on  Corporations,  5th 
ed.,  sec.  714,  pp.  1758,  1759,  and  notes. 

Where  findings  are  silent  as  to  material  facts,  it  will  be  pre- 
sumed as  against  the  party  having  the  burden  of  proof  that 
the  court  found  against  him  as  to  such  facts.  Lemster  v. 
Warner,  137  Ind.  79,  36  N.  E.  900 ;  Western  Union  Tel.  Co.  v. 
Brown,  108  Ind.  538,  8  N.  E.  171 ;  Bruner  v.  Brown,  139  Ind. 
600,  38  N.  E.  318. 

Nothing  short  of  action  by  all  the  stockholders  in  meeting 
assembled  will  in  itself  work  a  rescission  of  the  contract,  and 
by  implication  at  least  that  when  all  the  stockholders  join  in 
rescinding  a  contract,  their  action  in  itself  constitutes  a  valid 
rescission.  2  Cook  on  Corporations,  5th  ed.,  sees.  709,  1721, 
note ;  Colorado  Co.  v.  American  Co.,  97  Fed.  843,  38  C.  C.  A. 
433. 
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SLOAN,  J. — This  is  the  second  appeal  which  has  been  taken 
in  this  cause  to  this  court.  We  reversed  the  case  on  the  first 
appeal  upon  the  ground  that  the  judgment  which  was  entered 
in  the  court  below  was  not  sustained  by  the  findings.  10  Ariz. 
221,  86  Pac.  7.  The  cause  was  remanded  for  a  new  trial. 
Upon  the  second  trial,  by  stipulation  of  counsel,  the  case  was 
submitted  upon  the  evidence  put  in  upon  the  first  trial,  except 
that  certain  testimony,  deemed  by  the  parties  immaterial 
under  the  issues,  was  eliminated.  As  this  record  is  volu- 
minous, and  as  both  parties  have  appealed  from  the  judgment, 
a  full  statement  of  the  facts  is  made  necessary  for  a  complete 
understanding  of  the  questions  presented  for  our  determina- 
tion. 

Louis  Zeckendorf ,  as  a  stockholder  of  the  Silver  Bell  Copper 
Company  and  in  its  behalf,  brought  this  suit  against  Albert 
Steinf  eld,  B.  K.  Shelton,  and  J.  N.  Curtis,  individually  and  as 
officers  and  directors  of  said  company,  and  against  the  Mam- 
moth Copper  Company,  to  recover  for  said  Silver  Bell  Copper 
Company  the  sum  of  $338,710.15  and  three  hundred  shares 
of  the  stock  of  the  latter  which  he  alleged  had  been  wrongfully 
appropriated  by  the  defendant  Steinf eld,  and  to  be  in  his  pos- 
session, and  which  rightfully  was  the  property  of  the  said 
company;  that  this  wrongful  appropriation  was  made 
through  the  aid  and  assistance  of  the  defendants  Shelton  & 
Curtis,  aa  directors  of  the  Silver  Bell  Copper  Company.  The 
plaintiff  prayed  for  an  accounting,  the  return  of  the  money 
and  shares  of  stock  alleged  to  have  been  thus  appropriated,  and 
for  costs,  attorney's  fees,  and  the  appointment  of  a  receiver. 
The  answer  of  the  defendants  contained  a  general  and  specific 
denial  of  the  wrongdoing  complained  of,  and  set  up  that  the 
money  and  shares  of  stock  sued  for  were  the  property  of 
Steinf  eld  and  rightfully  in  his  possession;  that  this  money 
represented  in  part  the  proceeds  from  a  sale  of  mining  prop- 
erty which  had  been  purchased  by  him  and  held  in  his  own 
name,  and  which  had  been  sold  in  conjunction  with  property 
belonging  to  the  Silver  Bell  Copper  Company;  that  the  re- 
mainder of  the  money  had  been  rightfully  paid  Steinfeld  in 
the  way  of  dividends  upon  the  shares  of  stock  of  the  Silver 
Bell  Copper  Company  owned  by  him  and  standing  in  his  name, 
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including  the  three  hundred  shares  of  stock  mentioned  in  the 
complaint;  and  that  these  dividends  had  been  declared  from 
the  proceeds  derived  from  the  sale  of  the  mining  property  be- 
longing to  the  company. 

The  court  below  gave  judgment  for  the  plaintiff  for  the  sum 
of  $20,800,  being  the  amount  of  the  dividends  declared  upon 
said  three  hundred  shares  of  stock  after  deducting  a  certain 
sum  paid  out  by  Steinfeld  in  the  purchase  of  the  same  from  the 
original  owner,  and  denied  him  any  relief  upon  the  cause  of 
action  set  up  in  the  complaint  based  upon  the  alleged  mis- 
appropriation of  the  proceeds  of  the  sale  of  the  mining  prop- 
erty claimed  by  Steinfeld  as  his  individual  property,  the  title 
to  which  was  in  his  name.  The  court  appointed  a  receiver  to 
disburse  the  money  thus  adjudged  to  be  wrongfully  appro- 
priated among  the  stockholders  of  the  Silver  Bell  Copper  Com- 
pany and  to  close  up  the  affairs  of  the  latter  company.  From 
this  judgment  both  parties  have  appealed. 

The  court  found  the  facts  to  be  as  follows :  From  1878,  and 
during  all  the  times  herein  mentioned,  the  plaintiff,  Louis 
Zeckendorf,  and  the  defendant  Albert  Steinfeld  were  partners 
engaged  in  the  mercantile  business  in  Tucson  under  the  name 
of  L.  Zeckendorf  &  Co.  The  defendant  Steinfeld,  under  the 
terms  of  the  partnership,  was  the  active  manager  and  in  the 
control  of  the  business  of  the  firm.  The  plaintiff  was  a  resi- 
dent of  the  city  of  New  York,  and  only  occasionally  visited 
the  territory.  As  ancillary  to  their  business,  the  firm  became 
more  or  less  interested  in  various  mining  enterprises.  A  prop- 
erty situated  in  Pima  county,  known  as  the  "Old  Boot  Mine,'* 
prior  to  January,  1899,  was  held  by  Steinfeld  as  trustee  for 
William  Zeckendorf  and  his  wife,  Julia  Zeckendorf.  One  Carl 
Nielsen  had  been  given  a  contract  by  Steinfeld  for  working 
and  operating  said  property  on  a  royalty,  and  had  become  in- 
debted to  the  firm  of  L.  Zeckendorf  &  Co.  in  the  operation  of 
the  mine.  On  the  last-mentioned  date,  in  order  to  protect  the 
firm  on  account  of  this  indebtedness,  Steinfeld  caused  a  cor- 
poration to  be  formed  under  the  name  of  the  "Nielsen  Mining 
and  Smelting  Company,"  to  which  was  transferred  Nielsen's 
interest  under  his  contract,  the  machinery  and  other  personal 
property  owned  by  him  and  used  in  its  operation,  in  considera- 
tion of  all  of  its  capital  stock  and  the  assumption  by  the  cor- 
I>oration  of  his  debts  to  L.  Zeckendorf  &  Co.    At  the  time 
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of  the  organization  of  the  company,  Steinfeld,  as  trustee  for 
William  and  Jnlia  Zeckendorf ,  gave  the  corporation  an  option 
to  purchase  the  Old  Boot  mine  for  $25,000,  payable  in  install- 
ments of  $2,500  each.  Nielsen  assigned  to  L.  Zeckendorf  ft 
Co.  six  hundred  and  seventy  shares  of  the  capital  stock,  and  to 
Steinfeld  as  trustee  thirty  shares  of  the  capital  stock,  retaining 
for  himself  the  balance  of  three  hundred  shares  of  the  capital 
stock.  The  firm  of  L.  Zeckendorf  &  Co.  put  one  share  in  the 
name  of  the  defendant  Shelton,  to  qualify  him  as  a  director, 
and  gave  one  hundred  and  seventy  shares  to  defendant 
Curtis,  in  consideration  of  services  thereafter  to  be  performed 
by  the  latter  for  the  company  and  retained  four  hundred  and 
ninety-nine  shares  for  itself.  The  authorized  capital  stock  of 
the  company  was  $25,000.  The  defendant  Shelton  was  an 
employee  of  L.  Zeckendorf  &  Co.,  and  the  defendant  Curtis 
had  charge  of  the  mining  business  of  the  firm.  Curtis  was 
elected  director  and  president  of  the  company,  and  Shelton 
director  and  secretary.  Nielsen  was  elected  a  director,  and 
became  manager  and  superintendent  of  the  company.  Stein- 
feld, while  not  an  oflScer  or  director  of  the  company  was, 
nevertheless,  recognized  as  the  ruling  manager  of  the  corporar 
tion,  and  was,  in  fact,  in  control,  through  the  ofiicers,  of  its 
affairs.  The  name  of  the  corporation  was  subsequently  changed 
to  the  Silver  Bell  Copper  Company,  and  we  will  hereafter 
speak  of  it  by  this  name. 

Adjacent  to  and  surrounding  the  Old  Boot  mine  was  a  group 
of  mining  claims  known  as  the  "English  group,'*  which  was 
owned,  at  the  time  of  the  organization  of  the  corporation,  by 
residents  of  England.  On  the  1st  of  January,  1900,  these 
mining  claims  were  relocated  by  one  Francis  and  one  Volkert, 
under  the  claim  that  the  title  of  the  English  owners  had  be- 
come forfeited.  Steinfeld,  through  Curtis,  and  his  relations 
to  the  corporation  and  from  personal  inspection,  learned  that 
the  English  group  contained  ore  bodies  of  great  value,  and  that 
the  ore  body  in  the  Old  Boot  mine  extended  into  the  ground 
embraced  in  the  English  group,  and  was  advised  by  Curtis  that 
it  was  desirable  that  the  title  to  the  English  group  should  be 
acquired  so  that  the  two  properties  might  be  held  and  sold  as 
one  group,  thereby  increasing  the  value  of  the  company's 
property.  Early  in  the  year  1900  Steinfeld  became  dissatis- 
fied with  Nielsen's  management  of  the  property,  and  deter- 


March,  1909.]       Zeckendorf  v.  Steinfeld.  255 

mined  to  get  rid  of  him  by  buying  his  shares  of  stock.  Under 
the  advice  of  Steinfeld  the  directors  discharged  Nielsen  and 
appointed  Curtis  in  his  place,  and  stopped  work  on  the  Old 
Boot  mine. 

The  court  found  that  Steinfeld 's  purposes  in  closing  the 
mine  were  to  effect  a  purchase  from  Nielsen  of  the  three  hun- 
dred shares  of  stock  held  by  him,  and  also  that  the  English 
group  of  mines  might  be  purchased  from  the  English  owners, 
as  well  as  the  Francis-Yolkert  title,  at  a  nominal  or  small  sum ; 
that  although  the  mine  was  paying,  and  at  the  time  worked 
at  a  profit,  its  closing  down  was  to  prevent  the  owners  of  the 
English  group  from  obtaining  knowledge  that  the  ore  body 
of  the  Old  Boot  property  did  and  would  extend  into  the 
ground  covered  by  the  English  group. 

At  the  time  of  the  closing  down  of  the  Old  Boot  mine,  the 
Silver  Bell  Copper  Company  was  indebted  to  L.  Zeckendorf 
&  Co.  about  $30,000  in  excess  of  the  value  of  matte  and  bullion 
held  by  the  latter  as  security  for  the  company's  indebtedness. 
On  May  16,  1900,  Steinfeld  purchased  the  title  held  by  Fran- 
cis and  Volkert  to  the  English  group;  at  the  same  time  he 
organized  the  Mammoth  Copper  Company  for  the  purpose  of 
taking  over  this  title.  The  stock  of  this  company  was  in  fact 
owned  and  held  by  Steinfeld  individually.  On  June  29,  1900, 
an  agreement  was  entered  into  by  and  between  Steinfeld  and 
the  Silver  Bell  Copper  Company,  as  parties  of  the  first  part, 
and  Nielsen  and  his  wife,  as  parties  of  the  second  part,  where- 
by the  latter  was  to  sell  to  the  former  the  three  hundred  shares 
of  stock  belonging  to  Nielsen,  together  with  an  interest  in  two 
mining  claims  adjoining  the  Old  Boot,  in  consideration  of 
$2,000  to  be  paid  Nielsen  in  cash,  and  the  further  sum  of  $10,- 
000  which  was  to  be  paid  out  of  the  proceeds  of  a  sale  of  said 
mine.  After  this  agreement  was  executed  the  three  hundred 
shares  of  stock  were  thereupon  transferred  on  the  books  of  the 
company  to  Steinfeld  as  trustee.  In  December,  1900,  Stein- 
feld went  to  England  and  there  acquired  the  title  to  the  Eng- 
lish group  from  the  English  owners,  and  took  the  title  in  his 
own  name.    He  paid  for  this  title  with  his  own  money. 

The  court  found  that  Steinfeld,  in  making  the  purchases  of 
the  Francis- Volkert  title  and  of  the  English  title  to  the  Eng- 
lish group,  intended  that  the  property  should  be  his  own  and 
not  the  property  of  the  Silver  Bell  Copper  Company,  but 
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did  have  the  purpose  and  intent  of  offering  to  the  company 
the  opportunity  to  take  over  the  title  in  consideration  of  its 
reimbursing  him  for  his  outlay  in  acquiring  said  title;  that  he 
expected  the  corporation  would  do  this,  but,  should  it  not, 
he  would  then  hold  it  as  his  own.    Soon  after  the  purchase 
by  Steinfeld  of  the  English  title,  Curtis  consulted  with  S.  H. 
Franklin,  the  attorney  for  the  Silver  Bell  Copper  Company, 
and  who  was  also  the  attorney  for  L.  Zeckendorf  &  Co.,  and 
the  defendant  Steinfeld,  with  regard  to  the  ownership  of  the 
three  hundred  shares  of  stock  purchased  from  Neilsen  and  the 
English  group.     Steinfeld  was  then  claiming  to  be  the  owner 
of  both  the  stock  and  the  mines.    As  a  result  of  this  action  of 
Curtis,  Franklin  told  Steinfeld  that  under  the  circumstances 
of  his  purchases  he  held  both  the  stock  and  the  English  group 
as  trustee  for  the  Silver  Bell  Copper  Company ;  that  because 
of  his  relation  to  the  company  he  had  neither  the  right  to  pur- 
chase the  stock  or  mines  for  himself,  nor  the  right  to  compel 
the  company  to  assume  the  purchases  without  the  consent  of 
its  stockholders  at  a  meeting  at  which  some  one  other  than 
Steinfeld  should  vote  the  shares  belonging  to  L.  Zeckendorf 
&  Co.,  and  that  if  the  corporation  should  then  refuse  to  ratify 
the  transactions  Steinfeld  could  then  rightfully  thereafter 
hold  the  stock  and  mines  as  his  own.    Acting  under  this  ad- 
vice, on  July  15,  1901,  Steinfeld  handed  to  Shelton,  secretary 
of  the  company,  an  agreement  signed  by  himself  and  addressed 
to  the  company,  in  which  he  recited  in  detail  the  circumstances 
of  his  purchase  of  the  English  group  of  mines  and  of  the  Niel- 
sen stock  and  the  interest  in  the  mining  claims  held  by  him, 
and  the  terms  under  which  the  Nielsen  stock  purchase  was 
made,  and  stated  his  willingness  to  sell  and  convey  both  the 
English  group  and  the  shares  of  stock  to  the  company  upon  its 
paying  him  the  money  which  he  had  expended  in  the  purchase 
thereof,  with  interest,  and  upon  its  assuming  and  guaranteeing 
to  carry  out  the  terms  of  the  Nielsen  contract  of  purchase,  as 
well  as  the  contract  of  purchase  of  the  Francis- Volkert  title, 
on  or  before  October  15,  1901,  and  would  further  agree  in 
writing  to  do  the  annual  assessment  work  on  the  mines.    It 
was  further  expressed  in  the  agreement  that  if  the  company 
should  fail  to  carry  out  the  terms  of  the  proposition,  then 
Steinfeld  would  thereafter  hold  the  property  as  his  own. 
After  the  receipt  of  this  document  from  Steinfeld,  the  board 
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of  directors  of  the  company  on  the  same  date  adopted  a  resolu- 
tion calling  for  the  holding  of  a  stockholders'  meeting  to  take 
appropriate  action  on  Steinf eld's  proffer,  but  no  stockholders' 
meeting  was  in  fact  called  or  held  under  this  resolution,  and 
no  action  was  taken  by  the  stockholders  under  it.  On  October 
1,  1901,  at  a  meeting  of  the  stockholders  of  the  company,  it 
was  agreed  by  Steinfeld,  in  consideration  of  the  corporation 
doing  the  assessment  work  on  the  mines  for  the  years  1900, 
1901,  1902,  to  extend  his  proposition  of  July  15,  1901,  to 
September  15,  1902.  It  was  resolved  at  this  meeting  that  a 
stockholders'  meeting  should  be  called  to  act  on  Steinf  eld's 
proposition  not  later  than  September  15,  1902,  but  no  stock- 
holders' meeting  was  ever  called  or  hel*d  for  this  purpose,  nor 
was  any  action  taken  by  the  stockholders  under  this  resolution. 
During  all  the  time  that  the  proposition  of  Steinfeld  was 
pending  the  Silver  Bell  Copper  Company  was  in  possession  of 
the  English  group,  and  worked  and  operated  it  in  connection 
with  the  Old  Boot  mine.  In  1901  and  at  other  times  Curtis, 
under  the  direction  of  Steinfeld,  made  various  maps  and  re- 
ports of  the  property,  in  which  the  English  group  was  spoken 
of  as  part  of  the  Silver  Bell  Copper  Company's  property. 
These  maps  and  reports  were  sent  to  plaintiff  and  others,  and 
various  efforts  made  by  Steinfeld  to  sell  the  property  as  a 
whole,  including  the  English  group.  As  the  result  of  these 
efforts  to  sell,  on  May  20, 1903,  the  Imperial  Copper  Company 
entered  into  an  agreement  with  the  Silver  Bell  Copper  Com- 
pany and  with  Steinfeld  and  the  Mammoth  Copper  Company 
for  the  purchase  of  the  entire  property  for  the  sum  of  $515,- 
000.  In  this  agreement  Steinfeld  individually  guaranteed 
the  title  to  the  mines  for  a  definite  length  of  time.  The  terms 
of  the  sale  called  for  the  payment  of  $115,000  cash,  and  four 
notes  of  $100,000  each  made  payable  to  the  Silver  Bell  Copper 
Company.  It  was  further  agreed  that  these  notes  and  their 
proceeds  should  be  held  by  Steinfeld  until  released  from  his 
personal  obligation  in  guaranteeing  said  title.  On  the  same 
day  an  agreement  in  writing  was  executed  by  J.  N.  Curtis,  as 
president  of  the  Silver  Bell  Copper  Company  and  in  its  name, 
and  by  Steinfeld  and  the  Mammoth  Copper  Company,  which 
read  as  follows : 

"This  agreement  made  this  20th  day  of  May,  1903,  between 
the  Silver  Bell  Copper  Company,  a  corporation  organized  and 
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existing  under  the  laws  of  the  territory  of  Arizona,  party  of 
the  first  part,  and  the  Mammoth  Copper  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  territory  of 
Arizona,  party  of  the  second  part,  and  Albert  Steinfeld,  of 
Tucson,  party  of  the  third  part,  witnesseth: 

**  Whereas,  the  parties  hereto  have  this  day  agreed  to  sell 
certain  mining  claims  and  property  to  the  Imperial  Copper 
Company,  a  corporation,  as  per  written  agreements  heretofore 
made,  and  deeds  for  which  property  are  now  in  escrow  with 
the  Phoenix  National  Bank,  of  Phoenix,  Ariz. ;  and 

''Whereas,  the  parties  hereto  desire  to  settle  and  determine 
as  between  themselves,  what  disposition  shall  be  made  of  the 
proceeds  of  the  sale;  and 

''Whereas,  the  said  Albert  Steinfeld  has  assumed  certain 
obligations  with  the  said  Imperial  Copper  Company,  as  more 
fully  appears  in  the  various  agreements  heretofore  entered 
into  by  him  in  making  this  sale,  and  particularly  in.  a  certain 
guarantee  agreement,  wherein,  amongst  other  things  said  Stein- 
feld  guarantees  the  title  to  certain  mining  claims  so  sold  or 
agreed  to  be  sold,  and  the  parties  of  the  first  part  desire  to 
indemnify  him  against  loss  by  reason  of  any  of  the  said  matters 
or  things  so  done  by  him. 

"Now,  therefore,  in  consideration  of  the  premises,  and  of  the 
sum  of  one  dollar  ($1.00)  by  each  of  the  parties  hereto  to  the 
other  in  hand  paid,  receipt  whereof  is  hereby  acknowledged, 
it  is  hereby  mutually  agreed  that  the  purchase  price  paid  and 
to  be  paid  upon  the  sale,  shall  belong  to  and  be  the  property 
of  the  said  Silver  Bell  Copper  Company. 

"And  it  is  further  agreed  that  the  four  promissory  notes  of 
one  hundred  thousand  dollars  ($100,000.00)  each,  this  day 
executed  by  the  Imperial  Copper  Company,  to  the  Silver  Bell 
Copper  Company,  upon  said  sale,  as  well  as  the  proceeds  of 
said  promissory  notes  when  collected,  shall  be  paid  to  the  said 
Albert  Steinfeld,  as  trustee,  and  as  security  for,  and  indemnity 
against  loss,  damage  or  expense  which  may  arise  to  him  for 
or  out  of,  or  by  reason  of  any  and  all  obligations  and  liabilities 
which  he  has  assumed  with  the  said  Imperial  Copper  Com- 
pany, or  any  other  person  whatsoever. 

"And  it  is  further  agreed  that  no  dividend  shall  be  declared 
by  the  said  Silver  Bell  Copper  Company  until  the  stockholders 
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of  said  company  shall  first  have  fully  indemnified  said  Albert 
Steinfeld  against  loss,  which  might  arise  to  him  in  the  future, 
from  or  on  account  of  any  such  obligations  or  liabilities  so 
assumed  by  him. ' ' 

After  the  agreement  of  sale  had  been  executed,  and  on  the 
same  day,  the  board  of  directors  of  the  Silver  Bell  Copper 
Company  met  to  take  action  upon  the  matter  of  the  sale  and 
the  ratification  of  the  above  agreement.  The  minutes  of  the 
meeting  recite  that  the  president  reported  the  fact  of  the 
agreement  of  sale  and  the  terms  thereof,  and  also  of  the  agree- 
ment between  the  Silver  Bell  Copper  Company,  Albert  Stein- 
feld, and  the  Mammoth  Copper  Company  guaranteeing 
Steinfeld  from  any  loss  by  virtue  of  his  guaranty  agreement 
with  the  Imperial  Copper  Company.  They  further  recite  that 
Steinfeld  had  again  submitted  for  acceptance  the  proposition 
which  had  theretofore  been  submitted  by  him  on  the  fifteenth 
day  of  July,  1901,  and  later  extended  until  September  15, 
1902,  with  the  additional  provisions  that  the  company  should 
assume  and  pay  a  commission  which  Steinfeld  had  agreed  to 
pay  for  negotiating  the  sale  to  the  Imperial  Copper  Company 
and  should  be  indemnified  against  loss  by  reason  of  another 
asserted  claim  for  a  commission;  and,  further,  that  the  com- 
pany should  indemnify  him  against  loss,  damage,  or  expense 
by  reason  of  his  having  guaranteed  the  titles  to  the  mines  sold 
to  the  Imperial  Copper  Company  as  set  forth  in  the  guaranty 
agreement  between  the  Silver  Bell  Copper  Company,  the 
Mammoth  Copper  Company,  and  Steinfeld.  The  minutes 
further  recite  that  thereupon  a  resolution  was  adopted  accept- 
ing Steinfeld 's  proposition  and  ratifying,  approving,  and  con- 
firming the  sale  to  the  Imperial  Copper  Company  and  the 
agreement  of  indemnity  made  by  the  company  with  the 
Mammoth  Copper  Company  and  Steinfeld.  After  the  execu- 
tion of  these  agreements  and  the  ratification  of  the  same  by 
the  board  of  directors  the  proceeds  of  the  sale,  including 
the  promissory  notes,  were  turned  over  to  Steinfeld  under  the 
agreement  and  by  him  deposited  in  a  bank  in  San  Francisco, 
except  the  sum  of  $51,500,  which  had  been  attached  in  a  suit 
against  the  Silver  Bell  Copper  Company  which  was  filed  after 
the  sale  had  been  made  to  the  Imperial  Copper  Company. 
The  plaintiff,  Zeckendorf,  being  dissatisfied  with  the  disposi- 
tion made  of  the  proceeds  of  the  sale,  brought  a  suit  in  San 
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Francisco  on  behalf  of  the  company  to  recover  the  same.  On 
December  26, 1903,  a  meeting  of  the  stockholders  of  the  Silyer 
Bell  Copper  Company  was  held  in  Tucson,  at  which  both 
Zeckendorf  and  Steinf  eld  were  present  and  an  attorney  repre- 
senting each,  as  were  also  Shelton  and  Curtis.  The  purpose 
of  this  meeting  was  to  adjust  the  difficulties  which  had  arisen 
between  Zeckendorf  and  Steinf  eld  growing  out  of  the  disposi- 
tion of  the  proceeds  of  the  sale  and  the  litigation  which  had 
been  instituted  by  Zeckendorf  in  relation  thereto.  At  this 
meeting  a  resolution  was  passed  rescinding  and  annulling  the 
agreement  of  May  20,  1903,  and  the  resolution  of  the  board 
of  directors  of  the  same  date.  In  the  resolution  was  set  forth 
a  copy  of  the  agreement  of  May  20th,  and  the  resolution  of 
the  board  specifically  referred  to,  and  both  were  declared  to 
be  nuU  and  void.  This  action  of  the  stockholders  was  taken 
with  the  consent  and  acquiescence  of  all  the  parties  to  the 
agreement  of  May  20th.  After  the  adjournment  of  the  stock- 
holders' meeting  the  board  of  directors  of  the  Silver  Bell 
Copper  Company  met  and  adopted  a  similar  resolution.  At 
this  meeting  Steinfeld  resigned  as  treasurer  of  the  company, 
and  Curtis  was  elected  treasurer  in  his  stead.  Steinfeld  then 
paid  to  Curtis  the  sum  of  $18,117,  which  had  theretofore  been 
paid  to  him  under  the  agreement  and  resolution  of  May  20th, 
and  turned  over  to  Curtis  all  the  funds  in  his  hands  of  the 
proceeds  of  the  sale,  except  the  sum  of  $51,500,  which  had  been 
garnished  in  said  suit,  and  gave  to  Curtis  an  order  upon  the 
Bank  of  California  to  deliver  the  money  and  notes  which  had 
been  deposited  by  him  as  aforesaid.  On  January  16th  the 
board  of  directors  of  the  Silver  Bell  Copper  Company  met 
and  adopted  a  resolution  partitioning  the  proceeds  of  the  sale 
to  the  Imperial  Copper  Company,  then  in  the  treasury  of  the 
Silver  Bell  Copper  Company,  between  Steinfeld  and  the  com- 
pany. Under  the  terms  of  this  partition  Steinfeld  received 
the  sum  of  $145,743.75  and  one  of  the  promissory  notes  for 
$100,000  given  by  the  Imperial  Copper  Company  as  the 
amount  due  him  of  the  proceeds  of  the  sale  of  the  English 
group  of  mines,  the  title  to  which  he  held.  There  was  present 
at  this  meeting  Shelton,  Curtis,  Steinfeld,  and  Eugene  S.  Ives, 
the  latter  acting  as  the  attorney  of  Steinfeld.  On  the  twentieth 
day  of  January,  1904,  the  directors  of  the  company  again  met 
and  passed  a  resolution  declaring  a  dividend  of  $111  per  share 


March,  1909.]       Zbckendorp  v.  Steinfeld.  261 

of  the  capital  stock  of  the  Silver  Bell  Copper  Company. 
Under  this  dividend  the  sum  of  $33,300  was  paid  Steinfeld 
on  the  three  hundred  shares  standing  in  his  name  as  trustee, 
and  which  had  been  purchased  from  Nielsen. 

The  court,  in  addition  to  these  facts,  found  that  all  the 
money  paid  out  by  Steinfeld  in  the  purchase  of  the  Francis- 
Volkert  title  and  the  English  title  to  the  English  group  of 
mines,  and  the  $2,000  paid  in  the  purchase  of  the  three  hun- 
dred shares  of  stock,  was  the  personal  money  of  Steinfeld,  and 
that  at  no  time  prior  to  the  twentieth  day  of  May,  1903,  did 
the  Silver  Bell  Copper  Company  oflfer  or  agree  to  repay  Stein- 
feld any  of  said  money,  or  to  assume  any  obligation  which 
Steinfeld  had  incurred  in  the  purchase  of  the  Francis- Volkert 
title. 

As  we  have  stated,  both  parties  have  appealed  from  the 
judgment. 

We  will  consider  first  Zeckendorf 's  appeal.  His  essential 
grievance  is  in  the  refusal  of  the  trial  court  to  grant  any  relief 
upon  the  cause  of  action  set  forth  in  his  complaint  based  upon 
the  claim  that  Steinfeld,  at  the  time  of  the  sale  to  the  Imperial 
Copper  Company,  held  the  legal  title  to  the  English  group  of 
mines  as  the  trustee  of  the  Silver  Bell  Copper  Company. 
Counsel  for  appellant  Zeckendorf  present  two  views  of  the 
case  bearing  upon  this  point.  They  urge,  first,  that  under  the 
facts  and  circumstances  surrounding  the  purchase  of  the 
English  group  of  mines  by  Steinfeld,  and  from  his  expressed 
intention  at  the  time,  he  should  be  held  to  be  a  trustee  ex 
mdleficio  from  the  time  of  the  purchase;  they  also  urge  that 
if  he  was  not  a  trustee  from  the  time  of  the  purchase  he  be- 
came such  under  the  agreement  of  May  20,  1903,  and  the 
resolution  of  the  directors  of  the  Silver  Bell  Copper  Company 
of  that  date,  accepting  his  proffer  to  renew  the  option  of  July 
15,  1901.    We  will  consider  these  in  their  order. 

The  law  is  that  one  may  not  purchase  and  hold,  as  his  own, 
proper^  which  he  is  in  duty  bound  to  purchase  and  hold  for 
another.  Winn  v.  Dillon,  27  Miss.  494 ;  Davis  v.  Hamlin,  108 
111.  39,  48  Am.  Rep.  541 ;  Gardner  v.  Ogden,  22  N.  Y.  327,  78 
Am.  Dec.  192.  This  rule  applies  to  officers  and  directors  of  a 
'  corporation,  as  to  other  persons  sustaining  fiduciary  relations 
to  others.  Whether  in  any  case  an  officer  of  a  corporation  is 
in  duty  bound  to  purchase  property  for  the  corporation,  or  to 
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refrain  from  purchasing  property  for  himself,  depends  upon 
whether  the  corporation  has  an  interest,  actual  or  in  ex- 
pectancy, in  the  property,  or  whether  the  purchase  of  the 
property  by  the  ofl&cer  or  director  may  hinder  or  defeat  the 
plans  and  purposes  of  the  corporation  in  the  carrying  on  or 
development  of  the  legitimate  business  for  which  it  was 
created.  Trice  v.  Comstock,  121  Fed.  620,  57  C.  C.  A.  646,  61 
L.  B.  A.  176.  We  think  the  rule  as  thus  stated  is  as  broad  as 
the  authorities  will  sustain.  Was  Steinf  eld  in  such  relation  to 
the  Silver  Bell  Copper  Company  at  the  time  of  his  purchase 
of  the  English  group  of  mines  as  to  have  made  it  his  duty 
either  to  purchase  the  same  for  the  company  or  to  refrain 
from  purchasing  it  for  himself?  Steinf  eld  was  not  at  the 
time  a  director  of  the  Silver  Bell  Copper  Company,  yet,  as 
found  by  the  court,  as  managing  partner  of  L.  Zeckendorf  & 
Co.,  he  dominated  the  affairs  of  the  corporation  through  its 
board  of  directors.  This  being  so,  he  should  be  held  doubtless 
to  the  same  rule  governing  persons  holding  fiduciary  or  con- 
fidential relations  to  a  corporation  as  though  he  were  himself 
an  officer  or  director.  He  obtained  knowledge  of  the  value  of 
the  English  group  of  mines  wholly  by  reason  of  his  connection 
with  the  affairs  of  the  company,  and  largely  from  the  reports 
of  Curtis,  the  superintendent.  In  purchasing  the  property  he 
had  in  mind  what  had  previously  been  told  him  by  Curtis  to 
the  effect  that  the  acquisition  of  the  English  group  and  the 
joining  of  it  with  the  company's  property  in  case  of  sale  would 
greatly  add  to  the  value  of  each.  As  against  this  view,  it 
should  not  be  overlooked  that  at  the  time  of  the  acquisition  of 
the  titles  to  the  English  group  by  Steinf  eld  the  Silver.  Bell 
Copper  Company  was  indebted  to  L.  Zeckendorf  &  Co.  in  an 
amount  exceeding  its  capitalization,  with  no  available  resources 
which  could  be  utilized  to  effect  a  purchase  of  the  English 
group.  Steinf  eld  did  not  prevent  the  company  from  making 
the  purchase  by  any  representation  to  the  officers  of  the  com- 
pany or  to  the  board  of  directors  that  he  intended  to  and 
would  obtain  the  property  for  the  company.  It  is  urged  by 
counsel  for  appellant  that  he  was  in  a  situation  to  have  made 
the  purchase  on  behalf  of  the  company  by  personally  ad- 
vancing the  money  needed  for'  that  purpose,  or  by  obtaining  • 
the  same  from  the  firm  of  L.  Zeckendorf  &  Co.  The  answer 
to  this  is  that  to  hold  that  an  officer  or  director  of  a  corpora- 
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tion  is  under  any  duty  to  such  corporation  to  loan  money  or 
to  purchase  out  of  his  own  funds  property  for  the  use  of  the 
corporation  would  be  enlarging  the  duty  of  an  ofScer  or 
director  of  a  corporation  beyond  any  i>oint  to  which  the  law 
of  trust  has  ever  gone.  The  same  is  true  as  to  the  suggestion 
that  Steinfeld  should  have  used  the  money  of  L.  Zeckendorf 
&  Co.  for  that  purpose;  even  had  he  authority  under  the 
terms  of  the  partnership  to  use  money  for  such  purpose,  he 
was  certainly  under  no  obligation  to  the  corporation  to  do  so. 

It  is  further  urged  that  Steinfeld 's  action  in  causing  the 
closing  down  of  the  Old  Boot  mine  prior  to  his  purchase  of 
the  English  group  was  unjustifiable,  and  an  injury  to  the 
company,  and  was  intended  by  him  to  make  it  easy  to  pur- 
chase the  English  group  of  mines  and  to  affect  the  price  for 
which  the  property  could  be  bought.  These  arguments  would 
be  forceful  if  it  could  be  determined  from  the  facts  that  the 
closing  down  of  the  Old  Boot  mine  prevented  the  corporation 
from  obtaining  the  English  group,  or  in  any  way  so  changed 
the  relations  of  the  corporation  to  the  owners  of  the  English 
group  as  to  hamper  or  impede  the  corporation  in  any  plan  or 
purpose  it  had  in  relation  thereto.  Further,  it  is  not  apparent, 
either  in  the  findings  or  elsewhere  in  the  record,  that  the  clos- 
ing down  of  the  Old  Boot  mine  did,  as  a  matter  of  fact,  have 
any  influence  over  the  minds  of  the  owners  of  the  English 
group  to  induce  them  to  sell  to  Steinfeld,  or  had  any  influence 
over  the  price  for  which  they  sold,  even  if  we  should  regard 
either  of  these  matters  as  bearing  upon  the  duty  of  Steinfeld  to 
the  Silver  Bell  Copper  Company  in  the  matter  of  the  purchase. 
Giving  due  weight  to  the  facts  connected  with  the  purchase 
of  the  English  group  by  Steinfeld,  and  the  relations  of  Stein- 
feld to  the  company  at  the  time,  it  cannot  be  said  as  a  matter 
of  law  that  Steinfeld  in  purchasing  the  property  for  himself 
violated  any  duty  he  owed  to  the  Silver  Bell  Copper  Com- 
pany. It  follows,  therefore,  that  the  finding  of  the  trial  court 
is  in  this  regard  fully  sustained. 

The  court  found  that  Steinfeld,  before  purchasing  the 
English  group  of  mines,  had  at  different  times  written  Zeck- 
endorf, his  partner,  that  it  was  very  desirable  that  the  English 
group  should  be  purchased  so  that  it  could  be  joined  with  the 
Old  Boot  property  and  the  whole  sold  as  one  group  and  one 
property,  and  that  it  was  his  intention  to  acquire  the  English 
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group  for  this  purpose.  It  must  be  remembered  that  the 
plaintiff,  Zeckendorf,  is  here  in  the  capacity  of  a  stockholder 
of  the  Silver  Bell  Copper  Company  seeking  relief  on  behalf 
of  the  company.  We  are,  therefore,  not  concerned  with  the 
question  whether  Steinfeld,  in  purchasing  the  property  for 
himself,  has  violated  any  duty  he  owed  to  Zeckendorf  as  a 
member  of  the  firm  of  L.  Zeckendorf  &  Co.  Steinfeld 's  ex- 
pression of  intention  to  Zeckendorf  can  have  little  bearing  on 
the  question  under  consideration,  unless  it  should  appear  that 
his  promise  to  purchase  for  the  company  was  made  or  intended 
to  be  made  to  Zeckendorf  as  a  stockholder  of  the  company,  and 
through  him  to  affect  in  some  way  the  subsequent  conduct  and 
relations  of  the  corporation  to  the  property,  as  by  inducing  the 
company  to  refrain  from  purchasing  the  property  or  from 
making  any  effort  thereto ;  that  it  was  so  intended,  or  did  as  a 
matter  of  fact  have  any  such  effect,  does  not  appear  from  any- 
thing in  the  record  we  have  been  able  to  discover.  Certainly 
the  findings  do  not  so  disclose.  If  Steinfeld  had  expressed  an 
intention  directly  to  the  oflScers  or  directors  of  the  Silver  Bell 
Copper  Company  of  purchasing,  for  the  benefit  of  the  com- 
pany, the  English  group,  such  an  expressed  intention  would 
not  have  constituted  Steinfeld  a  trustee  ex  tnaleficiOj  unless 
his  failure  to  .carry  into  effect  this  intention  had  so  changed 
the  relations  or  situation  of  the  corporation  to  its  disadvantage 
with  respect  to  the  property  as  would  amount  to  constructive 
fraud.  Scribner  v.  Meade,  10  Ariz.  143,  85  Pac.  477.  Unless 
the  corporation  parted  with  something  or  lost  or  was  deprived 
of  something  of  value  by  virtue  of  such  promise,  there  was  no 
fraud,  and  Steinfeld  was  in  the  relation  of  a  mere  volunteer, 
free  to  carry  out  his  expressed  intent  or  not  as  he  might  there- 
after choose.  Piedmont  L.  &  I,  Co,  v.  Piedmont  Foundry  &  M, 
Co.,  96  Ala.  389,  11  South.  332 ;  Pearson  v.  Pearson,  125  Ind. 
341,  25  N.  E.  342 ;  StonehiU  v.  Swarte,  129  Ind.  310,  28  N.  E. 
620. 

We  find  no  ground  for  the  application  of  the  doctrine  of 
equitable  estoppel  to  this  case.  It  is  true  that  the  Silver  Bell 
Copper  Company  went  into  possession  of  the  English  group 
after  its  purchase  by  Steinfeld  and  was  given  by  the  latter 
the  right  of  working  the  same  and  treating  any  ores  that 
might  be  taken  from  the  same  in  the  company's  smelter.  It 
it  likewise  true  that  maps  and  reports  were  made  showing  the 
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English  group  as  a  part  of  the  Silver  Bell  Copper  Company's 
property,  and  that  these  maps  and  reports  were  made  with 
the  knowledge  and  acquiescence  of  Steinfeld  for  the  purpose 
of  eflPecting  the  sale  of  the  entire  property  as  a  group.  Under 
the  settled  rules  governing  the  subject  of  equitable  estoppel, 
before  such  estoppel  could  be  predicated  upon  these  circum- 
stances it  should  appear  that  the  corporation  had  been  induced 
thereby  to  expend  money  on  the*  property,  which  it  otherwise 
would  not  have  spent,  or  to  incur  some  liability  with  respect 
thereto  under  the  belief,  entertained  in  good  faith  and 
occasioned  by  the  conduct  or  statements  of  Steinfeld,  that  it 
was  the  equitable  owner  of  the  property.  It  does  not  appear 
that  the  Silver  Bell  Copper  Company  expended  money  on  the 
English  group  of  mines  in  excess  of  what  it  got  out  of  the 
property,  under  a  belief  that  it  was  the  equitable  owner  of 
the  same,  nor  does  it  appear  that  it  had  borrowed  money  or 
increased  its  indebtedness  or  had  become  obligated  to  others 
in  any  way  upon  the  credit  of  its  beneficiary  or  equitable 
ownership  of  the  English  group.  The  assessment  work  upon 
the  English  group  appears  to  have  been  done  by  the  company 
under  an  agreement  with  Steinfeld,  which  was  part  considera- 
tion for  his  extension  of  the  option  of  July  15,  1901.  Under 
no  view  of  the  facts  and  of  the  law  are  we  able  to  arrive  at 
any  different  conclusion  as  to  the  nature  of  the  title  held  by 
Steinfeld  to  the  English  group  of  mines  prior  to  May  20, 1903, 
than  that  reached  by  the  trial  court. 

The  facts  found  by  the  court  show  that  the  contract  of  May 
20,  1903,  between  the  Silver  Bell  Copper  Company  and  Stein- 
feld and  the  Mammoth  Copper  Company,  in  which  Steinfeld 's 
renewal  of  his  option  of  July  15,  1901,  with  certain  modifica- 
tions, was  accepted,  among  other  provisions,  was  rescinded  by 
the  stockholders  of  the  company,  with  the  acquiescence  of 
Steinfeld  and  the  Mammoth  Copper  Company,  on  the  twenty- 
sixth  day  of  December,  1903.  Upon  the  first  hearing  of  this 
case  we  held  that  this  rescission  operated  to  put  the  parties 
where  they  were  before  the  contract  was  made.  As  the  option 
to  take  over  the  English  group  given  by  Steinfeld  had  never 
been  exercised  by  the  company  prior  to  May  20,  1903,  and 
was  only  exercised  then  through  said  contract,  the  rescission 
of  the  latter  left  the  parties  as  though  the  contract  had  never 
been  entered  into.     On  the  record,  therefore,  there  was  no 
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acceptance  of  Steinfeld 's  proflfer,  and  the  Silver  Bell  Copper 
Company  did  not  become  an  equitable  or  legal  owner  of  the 
English  group  under  the  option,  and  the  trial  court  did  not 
err  in  so  holding. 

Counsel  for  appellants  urge  that,  without  regard  to  the 
question  of  title  to  the  English  group,  the  plaintiff  is  entitled 
on  behalf  of  the  company  to  recover  possession  of  the  whole  of 
the  money  paid  over  to  Steinfeld,  for  the  reason  that  the  reso- 
lution of  the  board  of  directors,  on  January  16,  1904,  under 
which  the  money  and  note  were  paid  over  to  Steinfeld,  was 
voidable  if  not  void,  at  the  suit  of  any  party  interested  therein. 
The  reason  given  why  this  resolution  is  at  least  voidable  is 
that  Steinfeld  was  at  the  time  a  director  of  the  Silver  Bell 
Copper  Company  and  voted  for  the  resolution,  and  that  one, 
if  not  both,  of  the  other  directors  was  under  his  dominatiwi 
and  control.  Assuming  the  facts  to  be  as  thus  urged,  yet  it 
does  not  follow  that  the  acts  done  under  the  resolution  should 
be  declared  null  and  void,  and  the  money  paid  over  to  Stein- 
feld be  required  to  be  again  placed  in  the  treasury  of  the 
company,  unless  there  be  some  unfairness  in  the  transaction 
apart  from  the  circumstances  under  which  the  resolution  was 
made.  Twin  Lick  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  Ei  328. 
Therefore,  before  Steinfeld  should  be  required  to  pay  back  into 
the  treasury  of  the  company  the  money  and  note  turned  over 
to  him,  it  should  appear  that  he  was  either  paid  an  ondae 
amount,  or  that  no  distribution  of  the  proceeds  of  the  sale 
should  at  the  time,  in  fairness  to  the  company,  have  been 
made.  There  is  no  showing  that  the  amount  paid  Steinfeld 
under  this  resolution  as  his  part  of  the  proceeds  of  the  sale 
due  to  him  as  the  owner  of  the  English  group  of  mines  was 
in  excess  of  what  he  should  have  been  paid,  nor  was  it  shown 
that  the  distribution  was  prematurely  made.  The  pleadings 
do  not  raise  this  issue;  on  the  contrary,  by  stipulation  of 
counsel,  all  testimony  which  had  been  put  in  upon  the  first 
trial  as  to  the  relative  values  of  the  Old  Boot  and  English 
group  of  mines  was  eliminated  upon  the  ground  that  the  com- 
plaint proffered  no  issue  as  to  such  values. 

We  come  now  to  the  question  raised  by  the  appellees  under 
their  cross-appeal,  and  that  is.  Was  Steinfeld  a  trustee  of  the 
Silver  Bell  Copper  Company  for  the  three  hundred  shares  of 
stock  purchased  from  Nielsen!     We  think  the  facts  fairly 


March,  1909.]       Zeckendorp  v.  Stbinpeld.  267 

sustain  the  findings  of  the  court  that  he  was.  The  circum- 
stances connected  with  the  sale  indicate  that  he  bought  the 
shares  of  stock  for  the  company.  The  contract  of  purchase 
was  in  the  name  of  Steinfeld  and  the  Silver  Bell  Copper 
Company,  and  the  agreement  was  that  Nielsen  was  to  be  paid 
the  sum  of  $10,000  of  the  purchase  price  from  the  proceeds  of 
the  working  of  the  Old  Boot  mine  or  from  its  sale.  In  addition 
to  this,  the  transfer  of  the  stock  was  made  from  Nielsen  to 
Steinfeld  as  trustee.  Presumably,  therefore,  as  the  company 
was  directly  interested  by  the  terms  of  the  purchase  in  the 
sale,  Steinfeld  held  as  trustee  for  the  corporation.  The  hold- 
ing of  the  trial  court  that  he  was  such  trustee  is  thus  abun- 
dantly sustained  by  the  facts. 

The  action  of  the  trial  court  in  appointing  a  receiver  under 
the  circumstances  is  not  subject  to  just  criticism.  It  appears 
that  the  Silver  Bell  Copper  Company  had  ceased  to  do  business, 
and  its  affairs  were  ready  to  be  closed.  It  is  not  contended 
that  any  different  disposition  of  the  money  found  to  be  due 
from  Steinfeld  should  or  would  be  made  by  the  company  than 
is  to  be  made  by  the  receiver,  namely,  its  distribution  among 
the  stockholders  of  the  Silver  Bell  Copper  Company. 

Counsel  for  appellant  Zeckendorf  complain  of  the  amount 
allowed  them  by  the  trial  court  as  attorneys  for  the  plaintiff. 
As  this  was  a  matter  within  the  sound  discretion  of  the  court, 
and  as  we  cannot  say  as  a  matter  of  law  that  this  discretion 
was  abused,  we  may  not  modify  or  change  the  judgment  in 
this  behalf. 

The  judgment  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  NAVE,  JJ.,  concur. 
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[GivU  No.  1075.    Filed  March  20,  1909.] 
[100  Pac  801.] 

LIZZIE  B.  MURPHEY  and  WALTER  B.  MUEPHET,  Plain- 
tififs  and  Appellants,  v.  JOSEPH  BROWN,  W.  P.  SIMS 
and  B.  FRIEDMAN,  Defendants  and  Appellees. 

1.  Liens — ^Remedial  Statutes — Constbuction. — A  statute  creating  a 
lien  is  remedial  in  its  nature,  and  must  be  construed  so  liberallj  as 
to  effectuate  its  palpable  purpose,  but  the  court  cannot  extend  it  be- 
yond its  expressed  terms. 

2.  IxANDLOBD  AND  TENANT — LlEN  VOB  BXNT — STATUTES — OONSTBUCfnON. 

Under  Civil  Code  of  1901,  paragraph  2605,  giving  a  landlord  a  lien 
on  all  nonexempt  property  of  his  tenant  placed  or  used  on  the  prem- 
ises until  the  rent  shaU  be  paid,  etc.,  a  lien  attaches  for  the  entire 
term  of  the  lease  on  aU  property  of  the  tenant  placed  or  used  on  the 
leased  premises  and  subsists  until  aU  the  .rent  for  the  term  has  been 
paid. 

8.  Statutes — Consteuotion — Adoption  of  Statute  or  Sisteb  State.— 
The  territory  adopting  a  statute  of  a  state  takes  it  aa  previously  in- 
terpreted by  the  courts  of  the  state. 

4.  Frauds,  Statute  oi* — ^Leases — ^Validitt — "Lawfully  Authobhed." 
Under  Civil  Code  of  1901,  paragraphs  721,  725,  732,  2696,  providing 
that  no  estate  in  land  for  a  term  of  more  than  one  year  shall  be  con- 
veyed, except  by  an  instrument  in  writing. subscribed  by  the  party 
disposing  of  the  same,  "or  by  his  agent  thereunto  authorized  in  writ- 
ing," that  every  conveyance  of  real  estate  must  be  acknowledged,  and 
that,  when  an  instrument  intended  as  a  conveyance  shaU  fail,  the 
same  shaU  be  valid  as  a  contract  on  which  a  conveyance  may  be  en- 
forced, and  prohibiting  actions  on  any  lease  for  more  than  one  year, 
unless  in  writing  and  signed  by  the  party  to  be  charged,  "or  by  some 
person  by  him  thereunto  lawfully  authorized,"  a  lease^  for  more  than 
a  year,  signed  by  one  of  the  parties  to  be  charged  therein  and  by  a 
person  verbally  authorized  by  the  other  party,  but  not  acknowledged 
by  either,  is  not  a  valid  lease,  but  is  not  within  the  prohibition  in 
paragraph  2696,  and  is  enforceable  as  a  contract  to  lease,  the  words 
"lawfully  authorized"  in  paragraph  2696  not  meaning  an  authoriza- 
tion in  writing. 

6.  Liens — Rights  and  Liabilities  of  Pubohasebs. — A  purchaser  of 
property,  subject  to  a  lien  enforceable  at  law,  takes  it  subject  to  the 
lien,  irrespective  of  notice,  except  where  notice,  real  or  constructive, 
is  made  essential  by  the  registration  law  or  the  statute  creating  the 
lien,  but  where  such  lien  is  enforceable  only  in  equity,  a  purchaser 
without  notice  takes  the  property  free  from  the  equitable  claim,  bat 
a  purchaser  with  notice  of  the  facts  takes  it  subject  to  the  Uceil 
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6.  Landlord  and  Tknant — Lien  fob  Bent — Eqxtitable  Lien. — ^Where 

the  relation  of  landlord  and  tenant  exists  in  eqnitj  in  eonseqnenee  of 
a  lease  signed  hy  the  tenant  and  by  the  agent  of  the  landlord, 
Torbally  authorized,  but  not  acknowledged  by  the  tenant  or  agent,  the 
landlord  is  entitled  in  equity  to  a  lien  for  the  rent  on  the  tenant's 
property  placed  on  the  premises. 

7.  Sahx  —  Same  —  Enforcement  —  Validity  of  I^iSAss. — ^Under  Civil 
Code  of  1901,  paragraph  1289,  providing  that  the  complaint  shall  set 
forth  a  statement  of  the  cause  of  action  without  any  distinction  be- 
tween suits  at  law  and  in  equity,  and  shall  state  the  nature  of  the 
relief  demanded,  a  landlord  under  a  lease,  void  at  law  as  a  lease 
under  the  statute  of  frauds,  but  valid  as  a  contract  to  lease,  who 
seeks  to  enforce  a  lien  for  rent  on  the  property  of  the  tenant  on  the 
premises  and  sold  by  him  to  a  third  person,  and  who  shows  the  facts 
entitling  him  to  subject  the  property  to  the  lien  as  landlord,  is 
entitled  to  a  judgment,  awarding  the  appi'opriate  relief,  without  first 
obtaining  specific  performance  of  the  contract  to  lease  and  then 
establish  his  lien. 

8.  Appeal  and  Error — Cross-assionments  of  Error. — Cross-assign- 

ments of  error  which  attack  the  maintenance  of  plaintiff's  action  are 
maintainable. 

9.  Same — Same — ^Review. — ^A  cross-assignment  of  error  complaining  of 
the  sustaining  of  a  demurrer  to  the  special  plea  of  defendant  that 
the  court  was  without  jurisdiction  must  be  considered,  so  that,  should 
judgment  finally  be  against  defendant,  it  would  not  be  necessary  for 
him  to  prosecute  an  appeal  to  determine  the  juriadictional  question. 

10.  Bankruptcy — Jurisdiction  of  Courts — Existence  of  Liens. — The 

federal  bankruptcy  law  does  not  operate  to  take  jurisdiction  from 
courts  otherwise  authorized  to  determine  the  existence  of  liens  on  the 
property  of  the  bankrupt. 

11.  Same — Same. — That  a  sale  by  an  assignee  for  the  benefit  of  creditors 
was  confirmed  by  the  trustee  in  bankruptcy  of  the  assignor,  pursuant 
to  an  order  by  the  referee  in  bankruptcy,  and  that  the  assignee  paid 
to  the  trustee  the  price  paid  by  the  buyer,  does  not  deprive  a  state 
court  of  jurisdiction  to  determine  the  existence  of  liens  on  the  prop- 
erty, where  the  order  of  the  referee  did  not  purport  to  relieve  the 
property  of  existing  liens. 

12.  Appeal  and  Error — Reservation  op  Grounds  of  Review — Suppi- 

ciENCT — ^Review. — ^Wbere  the  court  erroneously  excluded  evidence 
which  lay  at  the  base  of  plaintiff's  case,  it  was  no  ground  for  sus- 
taining a  judgment  for  defendant  that  an  offer  of  proof  by  plaintiff 
did  not  state  all  the  facts  which  would  authorize  judgment  in  his 
favor. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.   Beversed  and  remanded. 
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The  facts  are  stated  in  the  opinion. 

S.  L.  Kingan,  and  G.  E.  Tralles,  for  Appellants. 

A  landlord  nnder  the  statutes  of  Arizona  has  a  lien  upon 
the  chattels  of  his  tenant  for  rent  due  and  to  become  dne. 

The  landlord's  lien  is  conferred  by  virtue  of  the  proyisions 
of  paragraph  2695,  Revised  Statutes  of  Arizona,  1901 :  **  Every 
landlord  shall  have  a  lien  upon  all  the  property  of  his  tenant 
not  exempt  by  law,  placed  upon  or  used  on  the  leased  premises 
until  his  rent  shall  be  paid,  and  such  landlord,  his  agent  or 
attorney,  may  seize,  for  rent,  any  personal  property  of  his 
tenant  that  may  be  found  on  the  premises  or  in  the  county 
where  such  tenant  shall  reside,  but  no  property  of  any  other 
person,  although  the  same  may  be  found  on  the  premises,  shall 
be  liable  for  seizure  for  rent  due  from  such  tenant,  and  in  case 
of  the  failure  of  the  tenant  to  allow  the  landlord,  his  agent  or 
attorney,  to  take  possession  of  such  property  for  the  payment 
of  rent,  said  landlord  shall  have  the  right  to  reduce  such  prop- 
erty to  his  possession  by  action  against  the  tenant  to  recover 
the  possession  of  the  same,  and  may  hold  or  sell  the  same  for 
the  purpose  of  paying  said  rent  unless  said  rent  shall  be  paid 
before  sale,  and  every  landlord  shall  have  a  lien  upon  the 
crops  grown  or  growing  upon  the  homestead  premises  for  rent 
thereof,  whether  the  same  is  payable  wholly  or  in  part  in 
money  or  specific  articles  of  property  or  products  or  the  prem- 
ises or  labor,  and  also  for  the  faithful  performance  of  the 
terms  of  the  lease,  and  such  lien  shall  continue  for  a  period  of 
six  months  after  the  expiration  of  the  term  for  which  the 
premises  were  leased,  and  in  all  cases  when  the  demised  prem- 
ises shall  be  let  or  lease  assigned,  the  landlord  shall  have  the 
same  right  to  force  his  lien  against  the  special  lessor  or 
assignee  as  he  has  against  the  tenant  to  whom  the  premises 
were  leased.'* 

The  lien  having  attached  to  the  tenant's  chattels  to  secure 
the  payment  of  all  rent  that  might  become  due  under  the 
contract  of  lease,  it  can  only  be  displaced  by  sale  of  the  goods 
and  chattels  in  the  ordinary  course  of  trade,  and  where  the 
tenant  has  sold  his  goods  in  bulk  and  they  are  about  to  be 
removed  from  the  premises,  the  remedy  of  the  landlord  is  in 
equity.  Marsalis  v.  Pitman,  68  Tex.  624,  5  S.  W.  404 ;  Ohio  v. 
Shutts,  78  Tex.  375,  14  S.  W.  860. 
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*'The  landlord  may  have  an  injunction  to  restrain  the  sale 
and  removal  of  the  property  from  the  demised  premises  by 
the  tenant  or  his  assignee."  Oamer  v.  Cutting,  32  Iowa,  547- 
552;  MUler  v.  Bider  (Iowa),  105  N.  W.  594. 

The  relation  of  landlord  and  tenant  existed  between  Murphy 
and  Brown  for  the  term  of  two  years,  and  had  a  lien  upon  the 
goods  of  Brown  to  secure  the  payment  of  the  rent  for  this 
term.  The  statutory  lien  is  given  the  landlord  against  the 
goods  of  the  tenant ;  the  lien  depends  on  the  relation  of  land- 
lord and  tenant.  If  the  relation  exists  so  does  the  lien,  and 
the  lien  will  be  coexistent  with  the  relation.  Nelson,  Admr.,  v. 
Webb,  54  Ala.  436.  By  reason  of  their  contract,  and  by  reason 
of  part  performance  under  and  pursuant  to  that  contract,  the 
relation  of  landlord  and  tenant  existed  between  Murphy  and 
Brown.  Biggies  v.  Erney,  154  U.  S.  244,  14  Sup.  Ct.  1083,  38 
L.  Ed.  976 ;  Danforth  v.  Lamy,  28  Ala.  274 ;  Seed  v.  Beed,  12 
Pa.  120. 

''A  person  who  acquires  a  legal  title,  or  an  equitable  title, 
or  interest  in  a  given  subject  matter,  even  for  a  valuable  con- 
sideration, but  with  notice  that  the  subject  matter  is  already 
affected  by  an  equity,  or  equitable  claim  in  favor  of  another, 
takes  it  subject  to  that  equity  or  equitable  claim":  Pomeroy's 
Equity  Jurisprudence,  sec.  591. 

Notice  to  the  purchaser  of  whatever  the  inquiry  would  have 
disclosed,  and  knowledge  on  the  part  of  a  purchaser  of  com 
from  a  tenant,  of  the  fact  of  the  tenancy  is  notice  to  the  pur- 
chaser of  any  landlord's  lien  thereon  for  rent.  Watt  v.  Sco- 
field,  76  ni.  261 ;  Smith  v.  Meyer,  25  Ark.  609. 

Frank  H.  Hereford,  and  F.  E.  Curley,  for  Appellees. 

The  supreme  court  of  this  territory  has  never  been  called 
upon  to  directly  determine  the  right  of  an  appellee  to  file  cross- 
assignments  of  error.  It  has,  however,  inf erentially  sustained 
such  right.  Arizona  etc.  By.  Co.  v.  Nevitt,  8  Ariz.  56,  68  Pac. 
550;  Oreene  v.  Hereford,  12  Ariz.  85,  95  Pac.  105. 

The  courts  have  recognized  and  upheld  the  assignment  of 
cross-errors,  because  it  obviates  the  necessity  of  two  separate 
appeals,  two  separate  records,  and  the  consideration  of  two 
cases  instead  of  one.  See  Merritt  v.  Bicliey,  127  Ind.  400,  27 
N.  E.  131 ;  Duren  v.  ff.  cfe  T.  C.  By.  Co.,  86  Tex.  287,  24  S. 
yr.  258 ;  By.  Co.  v.  Prather,  75  Tex.  53,  12  S.  W.  969. 
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Under  the  laws  of  the  territory  of  Arizona  the  lease  set  up 

in  the  complaint  created  no  estate  in  Brown,  but  was  yoid  and 

■ 

of  no  effect.  In  consequence,  no  lien  could  be  predicated  upon 
it.  See,  also,  Bloom  v.  Noggle,  4  Ohio  St.  51 ;  Erwin  v.  Sfciwy, 
8  Ohio  St.  517 ;  Reid  v.  Kleyenstaver,  7  Ariz.  50,  60  Pae.  79. 
Our  statutes  provide  that  such  a  lease  as  is  declared  in  this 
case  can  pass  no  interest  in  real  estate ;  the  statute  does  not 
limit  its  effect  to  purchasers  without  notice.  Ariz.  Rev.  Stats., 
pars.  721,  725,  p.  299.  Questions  of  purchasers  with  or  with- 
out notice  are  taken  up  by  other  sections  of  our  statutes. 
Ariz.  Eev.  Stats.,  pars.  749,  735,  pp.  301,  303. 

NAVE,  J. — ^Appellants  were  plaintiffs  below.  Most  of  the 
evidence  offered  by  them  was  ruled  out  upon  objection.  We 
shall  state  such  facts  as  are  pertinent  to  the  opinion  to  be 
rendered,  without  distinction  between  facts  admitted  by  Ihe 
pleadings  or  proved  and  those  facts  which  are  in  the  record 
only  as  set  forth  in  offered  testimony. 

Lizzie  B.  Murphey  is  the  owner  of  a  building  in  Tucson.  In 
January,  1907,  W.  E.  Murphey  subscribed  to  a  written  instru- 
ment, as  agent  of  Lizzie  Murphey,  which  purported  to  lease 
to  the  defendant  Brown  a  portion  of  this  building  for  a  period 
of  one  year,  commencing  on  February  1,  1907,  at  a  rent  pay- 
able monthly  in  advanoe,  provided  that  if  Brown  should  not 
notify  Murphey  to  the  contrary  on  or  before  October  31, 1907, 
the  lease  should  be  extended  for  a  second  period  of  one  year. 
The  instrument  was  signed  by  Brown.  It  was  not  acknowl- 
edged by  Brown  or  Murphey.  The  authority  of  Murphey  to 
sign  the  instrument  was  not  in  writing.  Brown  entered  pos- 
session pursuant  to  this  instrument,  and  paid  rent  to  and  in- 
cluding the  rent  for  the  month  of  January,  1908,  conducting 
therein  a  retail  merchandising  business.  He  did  not  give 
notice  whereunder  the  lease  should  be  terminated  at  the 
end  of  one  year.  Before  the  end  of  the  month  of  January, 
1908,  Brown  became  insolvent,  and  made  an  assignment  of  all 
his  property  to  defendant  Sims  for  the  benefit  of  his  creditors. 
Sims  sold  Brown's  entire  stock  of  merchandise,  it  being  still 
on  the  demised  premises,  to  defendant  Friedman,  and  this  sale 
was  consummated  before  the  expiration  of  the  month  of  Jan- 
uary, 1908.  Friedman  immediately  entered  into  possession  of 
the  stock,  and  advertised  to  sell  it  at  public  sale  at  reduced 
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prices.  Before  the  expiration  of  the  same  month,  the  plaintiffs 
Mnr|)he7  instituted  tlus  suit  against  Brown,  Sims,  and  Fried- 
man, setting  np  substantially  these  facts,  together  with  the 
further  fact  that  Friedman  purchased  with  knowledge  of  the 
tenancy;  and  prayed  judgment  that  a  lien  exists  in  favor  of 
plaintiff  Lizzie  B.  Murphey  for  rent  for  the  remainder  of  the 
term  of  two  years  contemplated  by  the  lease,  and  that  defend- 
ant Friedman  be  restrained  from  removing  the  stock  of  mer- 
chandise from  the  premises  or  from  selling  the  same,  to  the 
end  that  the  lien  be  not  destroyed.  An  interlocutory  injunc- 
tion was  granted.  Brown  was  not  served  with  process,  and 
has  not  appeared  in  the  action.  At  the  trial  the  court  refused 
to  admit  in  evidence  the  written  instrument,  apparently  upon 
the  grounds  that  the  authority  of  the  agent  to  execute  the  same 
was  not  in  writing,  and  that  the  instrument  was  unacknowl- 
edged by  the  lessor.  The  offer  of  oral  testimony  to  substan- 
tiate certain  allegations  in  the  complaint  was  rejected,  the 
rejection  of  such  offer  following  logically  from  the  determina- 
tion of  the  court  with  reference  to  the  admissibility  of  the 
written  instrument.  Judgment  was  rendered  against  the 
plaintiffs,  and  from  this  judgment  they  have  appealed.  Pend- 
ing appeal,  an  injunction  was  granted  maintaining  the  stattu 
of  the  property. 

A  variety  of  questions  of  law  is  presented  for  our  determina- 
tion. Without  defining  the  relation  of  the  several  points  to 
the  assignment  of  error,  we  shall  take  them  up  seriatim. 

1.  The  first  question  to  be  considered  is:  Does  the  statute 
which  provides  for  a  landlord's  lien  contemplate  that  the  lien 
shall  attach  for  rent  as  it  becomes  due,  or  does  the  lien  attach 
at  the  beginning  of  the  term  to  secure  the  rent  of  the  entire 
term  t  The  statute  in  question  is  paragraph  2695  of  the  Civil 
Code  of  1901,  the  material  part  of  which  reads  as  follows: 
^*  Every  landlord  shall  have  a  lien  on  all  the  property  of  his 
tenant  not  exempt  by  law,  placed  upon  or  used  on  the  leased 
premises  until  his  rent  shall  be  paid,  and  such  landlord,  his 
agent  or  attorney,  may  seize,  for  rent,  any  personal  property 
of  his  tenant  that  may  be  found  on  the  premises  or  in  the 
county  where  such  tenant  shall  reside,  but  no  property  of  any 
other  person,  although  the  same  may  be  found  on  the  premises, 
shall  be  liable  for  seizure  for  rent  due  from  such  tenant,  and 
in  case  of  failure  of  the  tenant  to  allow  the  landlord,  his  agent 
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or  attorney  to  take  possession  of  such  property  for  the  payment 
of  rent,  said  landlord  shall  have  the  right  to  reduce  such  prop- 
erty to  his  possession  by  action  against  the  tenant  to  recover 
the  possession  of  the  same,  and  may  hold  or  sell  the  same  for 
the  purpose  of  paying  said  rent  unless  said  rent  shall  be  paid 
before  sale. "    To  restate  the  question :  Has  the  landlord  under 
this  statute  protection  for  the  payment  of  his  rent  from  the 
moment  his  tenant's  chattels  are  placed  upon  the  leased  prem- 
ises, or  does  his  protection  begin  only  after  the  obligation  for 
rent  has  matured  T    If  the  latter,  then  the  landlord  is  but  little 
aided  by  the  statute;  for  he  may  obtain  a  lien  by  attachment 
for  rent  due.    If  the  former,  his  protection  is  as  complete  as 
the  value  of  the  property  upon  the  demised  premises  may  make 
it.    While  courts  must  carefully  refrain  from  extending  be- 
yond their  expressed  terms  the  effect  of  legislative  enactments 
whereunder  liens  may  be  created,  on  the  other  hand,  such  stat- 
utes, being  remedial  in  their  nature,  must  be  construed  so 
liberally  as  to  effectuate  their  palpable  purposes.    The  pur- 
pose of  this  statute  is  manifestly  to  afford  the  landlord  protec- 
tion commensurate  with  the  obligation  assumed  by  his  tenant. 
The  statute  prescribes  how  long  the  lien  shall  endure— until 
the  rent  shall  be  paid — but  does  not  prescribe  when  it  shall 
attach.    It  seems  inconsistent  with  the  purpose  of  the  enacts 
ment  that  the  lien  shall  not  attach  until  the  obligation  for  rent 
is  matured;  else  on  the  day  before  the  month  or  year  shall 
have  expired,  where  rent  is  payable  monthly  or  annually,  the 
tenant  may  remove  his  chattels  free  from  Uen.    Under  such 
interpretation  the  statute  is  without  much  value.    The  other 
alternative  is  that  the  lien  shall  attach  when  the  chattels  are 
placed  upon  the  premises,  and  shall  subsist  until  the  end  of  the 
term,  and  thereafter  until  all  rent  shall  have  been  paid;  for 
there  appears  no  logical  reason  to  assert  that  the  lien  shall 
attach  at  the  beginning  of  the  month,  or  of  the  year,  for  the 
rent  for  the  ensuing  month  or  year  only,  to  reattach  for  the 
second  month  or  second  year  upon  the  inception  of  that  second 
period.     The  lien  provided  for  is  a  continuous  lien,  and  not  a 
disjointed  lien,  nor  a  series  of  liens  from  month  to  month  or 
from  year  to  year.    The  conclusion  seems  inevitable  that  the 
lien  attaches  for  the  entire  term  of  the  lease  on  all  property 
of  the  tenant,  placed  upon  or  used  on  the  leased  premises,  and 
subsists  until  all  rent  for  the  term  has  been  paid.    The  supreme 
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courts  of  Iowa,  Alabama,  and  Arkansas  have  reached  the  same 
conclusions  upon  similar  statutes.  Oamer  v.  Cutting,  32  Iowa, 
547 ;  Andrews  v.  Porter,  112  Ala.  381,  20  South.  475 ;  Sevier 
V.  Shaw,  25  Ark.  417.  The  supreme  court  of  the  United  States 
cites  decisions  of  these  courts  with  approval,  in  announcing 
its  judgment  interpreting  a  somewhat  different  statute,  in 
Fowler  v.  Bapley,  15  Wall.  328,  21  L.  Ed.  35. 

2.  The  next  question  to  be  considered  is  as  to  the  ad- 
missibility in  evidence  of  the  written  instrument  offered  as  a 
lease.  The  statutes  which  must  be  considered  in  this  connec- 
tion are  paragraphs  721,  725,  and  732  of  the  title  *' Convey- 
ances," and  paragraph  2696  of  the  title  **  Frauds  and  Fraud- 
ulent Conveyances."    These  paragraphs  read  as  follows: 

**721.  (Section  1.)  No  estate  of  inheritance  or  freehold  or 
for  a  term  of  more  than  one  year,  in  lands  and  tenements,  shall 
be  conveyed  from  one  to  another  unless  the  conveyance  be 
declared  by  an  instrument  in  writing,  subscribed  and  delivered 
by  the  party  disposing  of  the  same,  or  by  his  agent  thereunto 
authorized  in  writing." 

"725.  (Sec.  5.)  Every  deed  or  conveyance  of  real  estate 
must  be  signed  by  the  grantor  and  must  be  duly  acknowledged 
before  some  officer  authorized  to  take  acknowledgments,  and 
properly  certified  to  by  him  for  registration." 

"732.  (Sec.  12.)  When  an  instrument  in  writing,  which 
was  intended  as  a  conveyance  of  real  estate,  or  some  interest 
therein,  shall  fail  either  in  whole  or  in  part,  to  take  effect  as 
a  conveyance  by  virtue  of  the  provisions  of  this  title,  the  same 
shall,  nevertheless,  be  valid  and  effectual  as  a  contract  upon 
which  a  conveyance  may  be  enforced  as  far  as  the  rules  of  law 
will  permit." 

"2696.  (Section  1.)  No  action  shall  be  brought  in  any  of 
the  courts  in  any  of  the  following  cases,  unless  the  promise  or 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  thereof,  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some  person  by  him  there- 
unto lawfully  authorized:  .  .  .  (4)  Upon  any  contract  for 
the  sale  of  real  estate  or  the  lease  thereof  for  a  longer  term 
than  one  year." 

It  is  contended  by  the  appellee,  and  evidently  was  held  by 
the  trial  court,  that  the  instrument  is  not  effective  as  a  legal 
lease  because  it  is  not  acknowledged,  and  because  the  agent  who 
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signed  it  was  not  authorized  thereunto  by  writing;  that  it  is 
not  admissible  as  an  enforceable  contract  by  reason  of  the  pro- 
visions of  paragraph  2696,  because  it  was  not  signed  by  some 
person  thereunto  *' lawfully  authorized."  The  contention  is 
made  that  the  words  ''lawfully  authorized"  in  paragraph 
2696  are  to  be  construed  in  the  light  of  the  words  ''authorized 
by  writing ' '  in  paragraph  721.  It  must  not  be  overlooked  that 
paragraphs  721  and  725  are  but  continuations  with  some  mod- 
ifications of  the  first  three  sections  of  the  English  statute  of 
frauds,  and  that  paragraph  2696  is  a  continuation  with  some 
modifications  of  the  fourth  section  of  that  statute.  Precisely 
the  difference  in  expression  occurs  in  sections  1  and  4  of  the 
English  statute  of  frauds  with  reference  to  the  authority  of  an 
agent  that  appears  in  paragraphs  721  and  2696.  The  execu- 
tion of  a  conveyance,  if  by  an  agent,  must  be  by  an  agent 
"authorized  in  writing,"  but  the  execution  of  an  agreement  to 
convey  may  be  made  by  any  person  "lawfully  authorized." 
It  is  not  to  be  assumed  that  the  different  expressions  are  the 
result  of  inadvertence.  The  courts  have  for  generations  recog- 
nized and  applied  a  difference  in  the  two  provisions.  That  one 
shall  be  "lawfully  authorized"  to  sign  a  binding  memorandum 
under  section  4  of  the  statute  of  frauds  does  not  mean  that  he 
must  have  been  authorized  in  writing;  he  may  have  been 
verbally  authorized,  although  to  execute  the  conveyance  he 
must  have  been  authorized  in  writing.  See  cases  collected  in 
20  Cyc.  276.  The  application  of  this  interpretation  to  each 
section  in  the  same  jurisdiction  is  made  in  Rutenberg  v.  Ifatn, 
47  Cal.  213,  and  Videau  v.  Grifftfi,  21  Cal.  389.  In  adopting 
the  quoted  paragraphs  from  the  statutes  of  Texas  in  1887,  we 
took  them  already  so  interpreted.  Huffman  v.  Cartwngkt,  44 
Tex.  296.  In  the  light  of  this  exposition,  it  is  clear  that  the  in- 
strument in  question  is  not  within  the  inhibition  of  paragraph 
2696,  for  it  is  in  writing,  signed  by  one  of  the  parties  to  be 
charged  therewith,  and  by  a  person  thereunto  verbally  au- 
thorized by  the  other  party  to  be  charged  therewith. 

It  is  equally  clear  that  the  instrument  is  not  a  valid  and 
effective  lease  by  reason  of  the  fact  that  it  is  for  the  term  of 
more  than  one  year,  is  subscribed  by  an  agent  of  the  disposing 
party,  not  thereunto  authorized  by  writing,  and  furthermore, 
because  it  is  not  acknowledged.  Lewis  v.  Herrera,  10  Ariz.  74, 
85  Pac.  245.     We  have  therefore  an  attempted  lease  which  is 


March,  1909.]  Murphey  v.  Browk.  277 

not  a  legal  conveyance  of  the  leasehold  interest,  but  which  com- 
plies with  all  the  conditions  imposed  upon  a  valid  contract  for 
a  lease.  By  paragraph  732  above  quoted,  there  is  legislative 
authority  that  an  ineffective  conveyance  may  nevertheless  be 
an  enforceable  contract  for  a  conveyance.  This  attempted 
conveyance,  not  being  invalidated  by  reason  of  the  provisions 
of  paragraph  2696,  is  enforceable  by  reason  of  paragraph  732. 
It  follows  that  the  relation  between  Brown  and  Murphey  is  not 
in  law  that  of  landlord  and  tenant,  but  is  such  in  equity;  that 
is  to  say,  the  relation  is  not  that  which  would  be  created  by  a 
legal  lease,  but  is  that  created  by  the  existence  of  a  mutually 
enforceable  contract  to  lease. 

The  legal  consequence  of  this  relation  is  that  the  instrument 
in  question  is  not  admissible  as  a  legal  lease,  but  is  admissible 
as  a  valid  contract  to  lease.  Under  the  ancient  and  rigid  rules 
whereunder  the  functions  of  courts  of  equity  and  courts  of  law 
were  separated  by  an  unbridged  chasm,  the  predicate  for  legal 
rdief  from  conditions  arising  out  of  the  relations  of  these 
parties  must  first  have  been  laid  by  the  procuring  of  a  legal 
conveyance  of  a  leasehold  interest  by  the  aid  of  the  decree  of 
specific  performance  of  a  court  of  equity. 

8.  Under  these  conditions,  may  it  be  said  with  legal  pro- 
priety that  the  relation  of  landlord  and  tenant  existed  between 
Murphey  and  Brown  at  the  time  of  the  purchase  of  the  stock 
of  merchandise  by  Friedman,  and  that,  therefore,  the  stock  was 
encumbered  with  a  lien  for  the  rent  to  become  due  for  the 
remainder  of  the  two  years'  period)  From  the  conclusions 
just  stated,  the  answer  is  inevitable  that  at  law  the  relation  of 
landlord  and  tenant  did  not  exist ;  in  equity,  under  the  prin- 
ciple that  that  which  ought  to  be  done  shall  be  regarded  as 
done,  the  relation  did  exist.  The  results  which  follow  from 
these  two  different  aspects  of  the  relation  are  very  important. 
Where  a  lien  enforceable  at  law  has  attached  to  property,  the 
purchaser  takes  the  property  subject  to  the  lien,  irrespective  of 
notice,  except  where  notice,  real  or  constructive,  is  made  essen- 
tial by  registration  laws  or  the  statute  whereunder  the  lien 
arises.  It  is  equally  true  that,  where  a  legal  lien  does  not  exist, 
a  purchaser  of  property  without  notice  of  the  existence  of 
equities  obtains  the  property  as  fully  free  from  equitable 
claims  as  from  liens  at  law.  Nevertheless  it  is  further  true 
that,  in  behalf  of  one  who  is  equitably  entitled  to  a  lien,  equity 
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extends  protection  as  against  a  purchaser  with  notice  of  the 
facts  upon  which  rests  the  equitable  right  to  the  lien.  The 
conclusions  that  must  be  reached  as  to  this  third  aspect  of  the 
case  are  that  the  legal  relation  of  landlord  and  tenant  did  not 
exist  between  Murphey  and  Brown ;  that  in  equity  such  rela- 
tion did  exist;  that  at  law  Murphey  was  not  entitled  to  a  lien 
upon  the  stock  of  merchandise ;  that  in  equity  he  was  entitled 
to  such  a  lien ;  that,  if  Friedman  purchased  the  stock  without 
notice  of  Murphey 's  equities,  he  has  obtained  the  stock  of 
merchandise  free  from  Murphey 's  claim;  that,  if  Friedman 
purchased  the  stock  with  notice  of  Murphey 's  equities,  Mur- 
phey is  entitled  to  enforce,  as  against  Friedman,  his  equitable 
right  to  a  lien. 

4.  This  brings  us  to  the  consideration  of  the  question  of 
remedy.  Murphey  has  neither  obtained  nor  sought  specific 
performance  to  crystallize  his  equitable  relation  of  landlord 
and  tenant  into  the  legal  relation,  yet  he  seeks  here  for  a  decree 
adjudicating  the  existence  of  a  lien  upon  the  stock  and  for  an 
injunction  to  restrain  its  removal  by  Friedman.  We  do  not 
have  separate  courts  of  law  and  equity ;  we  do  not  have  even 
separate  law  and  equity  sides  of  the  same  court.  Our  courts, 
in  considering  complaints,  act  under  the  provisions  of  para- 
graph 1289  of  the  Civil  Code  of  1901,  which  reads  as  follows : 
**1289.  (Sec.  80.)  The  complaint  shall  set  forth  clearly  the 
names  of  the  parties,  a  concise  statement  of  the  cause  of  action, 
without  any  distinction  between  suits  at  law  and  in  equity, 
and  shall  also  state  the  nature  of  the  relief  which  he  de- 
mands. "  It  is  manifest  that  here  are  brought  before  the  court 
the  interested  party,  and  all  of  the  facts  upon  which  relief 
in  any  form  may  be  had  by  the  plaintiflP.  We  can  conceive  of 
no  reason  why  the  court  should  say  that  the  plaintiff  must  first 
obtain  specific  performance  and  then  seek  to  establish  his  lien, 
nor  even  why  he  should  seek  specific  performance  in  this  suit  to 
establish  a  lien.  As  against  Friedman,  if  Friedman  is  without 
notice  of  Murphey 's  equities,  specific  performance  would  be 
unavailing ;  for  the  inception  of  the  legal  relation  of  landlord 
and  tenant  cannot  be  made  retroactive  so  as  to  make  the  land- 
lord's  lien  take  precedence  over  the  rights  acquired  by  an  in- 
nocent purchaser.  Beid  v.  Kleyenstcmber,  7  Ariz.  58,  60  Pac 
879.  Such  right  as  Murphey  may  have  against  the  stock  of 
merchandise  must  be  predicated  upon  the  facts  as  they  existed 
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at  the  time  of  Friedman's  purchase.  Those  facts  are  brought 
fully  before  the  court  by  this  proceeding,  and  if,  as  against 
Friedman,  Murphey  is  entitled  either  in  law  or  in  equity  to 
subject  the  property  to  his  lien  as  landlord,  the  court  should 
award  the  appropriate  remedy.  Similar  conclusions  have  been 
reached  in  other  jurisdictions  where  similar  procedure  pre- 
vails. Wood  Mach,  Co.  v.  Lee,  4  S.  D.  495,  57  N.  W.  238 ; 
Sorrells  v.  Oddberg,  34  Tex.  Civ.  App.  265,  78  S.  W.  711; 
Bless  V.  Jenkins,  129  Mo.  647,  31  S.  W.  938.  We  have  already 
applied  the  principle  by  recognizing  equitable  defenses  to 
actions  a/t  law.  Latimer  v.  Hamill,  5  Ariz.  274,  52  Pac.  364 ; 
Hougkidling  v.  Ellis,  1  Ariz.  383,  25  Pac.  534.  Every  statute 
which  has  been  quoted  in  this  opinion,  except  paragraph  2695, 
was  adopted  by  the  legislature  of  this  territory  from  the  stat- 
utes of  Texas.  Hence  the  decision  in  Sorrells  v.  Goldberg, 
supra,  is  squarely  upon  the  point. 

5.  The  appellee  Friedman  has  presented  cross-assignments 
of  error.  It  is  unnecessary  to  determine  whether  as  a  matter 
of  right  he  may  have  cross-assignments  considered,  except  in 
so  far  as  they  fundamentally  attack  the  maintenan<;e  of  plain- 
tiff's action.  Such  cross-assignments  are  maintainable.  Clark 
V.  Liberty  Co.,  11  Ariz.  322,  94  Pac.  1134 ;  United  States  v. 
Meade,  9  Ariz.  209,  80  Pac.  326 ;  Arizona  etc.  Co.  v.  Nevitt,  8 
Ariz.  64,  68  Pac.  50.  One  of  the  assignments  is  upon  the  ruling 
of  the  trial  court  sustaining  a  demurrer  to  a  special  plea  of 
the  defendant  that  the  court  is  without  jurisdiction  to  entertain 
the  action.  It  is  appropriate,  even  if  not  mandatory,  to  con- 
sider the  ruling  of  the  court  upon  this  demurrer,  in  order  that, 
should  the  judgment  of  the  trial  court  finally  be  against  the 
appellee,  it  shall  not  be  necessary  for  him  to  prosecute  an 
appeal  to  determine  this  jurisdictional  matter.  The  point 
devolves  upon  the  following  allegations  of  fact:  That,  im- 
mediately after  Brown  conveyed  the  stock  in  question  to  Fried- 
man^  a  petition  was  filed  in  the  district  court  of  the  second 
judicial  district  to  have  the  defendant  Brown  declared  a  bank- 
rupt; that  thereafter  that  court  adjudicated  Brown  a  bank- 
rupt, and  that  a  trustee  in  bankruptcy  was  appointed;  that 
thereafter  the  trustee  confirmed  the  sale  made  by  Sims,  as 
assignee,  to  Friedman,  pursuant  to  an  order  made  by  the 
referee  in  bankruptcy ;  and  that  Sims  paid  over  to  the  trustee 
the  purchase  money  paid  by  Friedman.    Upon  these  facts  the 
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appellee  contends  that  the  trial  court  is  without  jurisdiction  to 
adjudicate  the  issue  presented ;  that  the  whole  matter  must  be 
relegated  for  adjudication  to  the  court  of  bankruptcy.    To 
determine  this  contention,  it  must  be  observed  that  the  bank- 
ruptcy law  does  not  operate  to  take  jurisdiction  to  determine 
the  existence  of  liens  from  the  courts  which  ordinarily  wonld 
have  such  jurisdiction.    Jaquitk  v.  Rowley,  188  U.  S.  620,  23 
Sup.  Ct.  369,  47  L.  Ed.  620.    Let  it  be  assumed  without  giving 
approval  to  the  doctrine,  that  under  the  bankruptcy  law  the 
trustee  may  take  property  subject  to  a  lien  and  may  sell  it 
either  charged  with  the  lien  or  free  from  it,  as  the  best  in- 
terests of  the  estate  require,  the  proceeds,  in  the  latter  instance, 
being  chargeable  with  the  lien,  in  the  hands  of  the  tmstee. 
Loveland  on  Bankruptcy,  sees.  256,  256d.    Friedman  does  not 
aver  that  the  act  of  the  trustee  or  an  order  of  the  referee  in 
terms  confirms  the  sale  of  the  assignee  to  be  operative  retro- 
actively as  a  sale  by  the  trustee  nor  as  a  sale  free  from  the  lien. 
It  cannot  be  presumed  in  aid  of  the  pleading — for  even  by 
the  most  liberal  construction  it  cannot  be  said  even  inf»- 
entially  to  be  averred — ^that  the  order  of  the  referee  or  the 
act  of  the  trustee  was  intended  to  have  such  action,  or  was 
in  such  terms  that  it  could  by  any  interpretation  be  held  so 
operative.    Whether  or  not  the  referee  or  trustee  could  so 
ratify  the  action  of  the  assignee,  it  is  evident  that,  if  the  order 
did  not  purport  so  to  operate,  it  did  not  relieve  the  property 
of  the  lien.    Therefore  the  judgment  of  the  trial  court  in  sus- 
taining the  demurrer  to  the  plea  of  jurisdiction  was  abun- 
dantly justified. 

6.  After  the  trial  court  had  ruled  out  the  offered  defective 
lease,  the  plaintiffs  made  an  oral  offer  to  prove  by  the  witness 
upon  the  stand  a  series  of  facts  in  support  of  the  essential 
allegations  of  the  complaint,  which  offer,  upon  Friedman's  ob- 
jection, was  rejected.  Friedman  now  urges  that,  in  various 
respects,  the  facts  so  offered  are  insufficient  to  support  the 
relief  sought,  even  were  the  instrum^t  admitted  and  given 
full  evidential  value.  We  will  not  scrutinize  the  offer  in  the 
light  of  this  contention.  That  evidence,  without  which  plain- 
tiffs could  not  possibly  prevail,  was  ruled  out.  It  would  have 
been  an  imposition  upon  the  trial  court,  to  which  it  need  not 
submit,  should  plaintiffs,  after  that  ruling,  attempt  to  prove 
all  the  remaining  essentials  to  their  case.    In  the  emergency 
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in  which  the  ruling  left  them,  plaintiffs'  sole  relief  lay  in  an 
appeal.  By  no  further  evidence  could  they  make  their  case ;  in- 
deed, in  the  view  of  the  law  taken  by  the  trial  court,  no  further 
evidence  was  admissible,  for  lack  of  predicate  by  way  of  proof 
of  the  existence  of  the  relation  of  landlord  and  tenant.  *' We 
do  not  think  that,  in  the  absence  of  notice  from  the  court  that 
he  must  do  so,  a  party  is  bound  to  proceed  to  offer  further 
evidence  in  the  case,  when  a  ruling  is  made  which  renders  it 
impossible  for  him  to  recover."  Brundage  v.  Mellon,  5  N.  D. 
72y  63  N.  W.  209.  In  a  precisely  analogous  case  it  is  said: 
''After  ruling  bb  a  matter  of  law  that  Willis  was  estopped  by 
the  former  adjudication,  he  was  under  no  obligation  to  offer 
any  evidence;  and  it  cannot  be  said  here  that  his  offer  was  not 
sufficiently  broad  or  specific,  for  we  cannot  tell  what,  but  for 
the  erroneous  ruling,  he  might  have  proved."  Loeb  v.  Willis, 
100  N.  T.  235,  3  N.  B.  177. 

By  reason  of  the  error  in  the  rejection  of  the  offered  instru- 
ment, the  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

KENT,  C.  J.,  and  SLOAN  and  DO  AN,  JJ.,  concur. 

NOTE. — As  to  personal  liability  of  purchaser  of  property  subject  to 
Hen,  Bee  note  to  Bogers-Buger  Co.  ▼.  Murray  (Wis.),  59  L.  B.  A.  737. 


[Civil  No.  1076.    Filed  March  20,  1909.] 
[100  Pac.  995.] 

PEANK  POWERS  and  JOSEPHINE  POWERS,  Plaintiffs 
and  Appellants,  v.  THE  WORLD'S  PAIR  MINING 
COMPANY,  a  Corporation,  Defendant  and  Appellee. 

!•  Mjnzs  and  Minerals — Contracts  oi>  Sale. — ^A  contract  for  a  sale  of 
mines  allowed  the  purchaser  to  develop  them  pending  consummation 
of  the  purchase,  and  provided  that  part  of  tlie  proceeds  should  be 
paid  on  the  purchase  price,  that  the  purchaser  should  be  allowed  $12 
a  ton  for  ore  treated  on  the  grounds,  and  that  on  ores  better  adapted 
to  shipment  directly  to  the  smelter  a  further  aUowance  should  be 
made.  Subsequently  when  a  deed  was  placed  in  escrow,  and  after  a 
dispute  had  arisen  as  to  whether  the  purchaser  was  entitled  to  $12  a 
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ton  on  ore  shipped  to  the  smelter,  the  escrow  instruetionB  recognized 
that  right.  Held,  that  the  purchaser  was  entitled  to  the  allowanee, 
whether  the  instructions  be  regarded  as  a  modification  or  u  inter- 
pretation of  the  original  contract. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    Affirmed. 

See,  also,  10  Ariz.  5,  86  Pac.  15. 

The  facts  are  stated  in  the  opinion. 

Eugene  S.  Ives,  and  S.  L.  Pattee,  for  Appdlants. 

Frank  H.  Hereford,  and  F.  E.  Curley,  for  Appellee. 

KENT,  C.  J. — The  appellants,  as  owners  of  a  certain  group 
of  mines,  entered  into  a  contract  with  one  Bay  Fergason  to 
sell  to  him  or  his  assigns  the  mines,  granting  therein  the 
privilege  of  developing  the  mines  and  removing  and  reducing 
the  ores  therefrom  pending  the  consummation  of  the  purchase, 
upon  the  stipulation  that  all  proceeds  realized  from  such  ores, 
after  certain  deductions,  should  be  deposited  in  a  bank  to 
apply  upon  the  purchase  price.  Ferguson's  rights  under  the 
contract  were  subsequently  acquired  by  the  appellee  by  as- 
signment. The  contract  provided  that  the  grantors,  within 
a  certain  period,  should  place  in  escrow  a  deed  of  the  prop- 
erties, and,  among  other  provisions,  contained  the  following: 

^'It  is  further  agreed  that  all  ore  which  can  be  taken  oat 
in  such  workings,  or  stoped  out  below  the  said  main  level  of 
the  aforesaid  World's  Fair  mine,  and  all  ores  now  on  the 
dumps  shall  be  milled  and  concentrated  or  leached  on  the 
grounds,  according  as  the  character  of  the  ore  may  require; 
and  it  is  understood  and  agreed  that  the  sum  of  twelve  dollars 
per  ton  shall  be  allowed  to  the  parties  of  the  first  part  by 
the  party  of  the  second  part  for  such  treatment. 

*'0n  all  ores,  if  any  should  be  abstracted  from  the  woAings 
as  hereinbefore  described,  which  are  better  adapted  to  be  ship- 
ped directly  to  a  smelter,  and  upon  all  concentrates,  it  is 
understood  and  agreed  that  a  further  allowance  to  the  extent 
of  the  shipping  and  smelter  charges  shall  be  allowed  by  the 
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parties  of  the  first  part  (Powers)  to  the  parties  of  the  second 
part  (Ferguson  or  assigns).  The  party  of  the  second  part 
is  hereby  authorized  and  he  agrees  to  ship  such  products, 
and  after  the  deduction  of  said  shipping  and  smelter  charges, 
to  deposit  in  trust  in  the  Arizona  National  Bank,  Tucson, 
Arizona,  the  net  proceeds  therefrom." 

The  question  to  be  determined  upon  this  appeal  is  whether 
the  trial  court  was  right  in  holding  that  Powers  was  not  en- 
titled to  recover  from  the  appellee  the  sum  of  $12  per  ton 
withheld  by  it  from  the  proceeds  of  ores  shipped  to  a  smelter, 
the  contention  of  Powers  being  that  the  $12  allowance  applied 
only  to  ores  treated  upon  the  ground. 

This  question  has  been  once  before  this  court.  10  Ariz.  5,  86 
Pac.  15.  We  then  held  with  respect  to  this  provision  that  the 
contract  was  ambiguous.  We  further  held  that  the  terms  and 
provisions  of  certain  escrow  instructions  executed  upon  the 
deposit  of  the  deed  required  by  the  contract  seemed  to  afford 
a  construction  of  the  ambiguous  provision  subsequently  placed 
upon  it  by  the  parties  themselves,  but  we  held  that  we  could 
not  avail  ourselves  of  such  aid  in  determining  the  proper  con- 
struction to  be  placed  upon  the  contract,  since,  for  the  reason 
given  in  our  opinion,  the  escrow  instructions  were  improperly 
admitted  in  evidence.  The  cause  was  set  back  for  a  new  trial. 
Upon  this  appeal  the  escrow  instructions  are  properly  in  the 
record  and  before  us,  and  evidence  was  given  in  the  court 
below  respecting  the  conditions  surrounding  the  execution  of 
such  escrow  instructions.  From  this  evidence  it  appears  that 
subsequent  to  the  making  of  the  contract  a  dispute  arose  be- 
tween Powers  and  Ferguson  as  to  the  intent  and  meaning  of 
the  contract  in  respect  to  the  provision  relating  to  the  $12  to 
be  withheld  by  Ferguson ;  the  parties  then  claiming,  as  is  here 
claimed  by  the  appellant  and  the  appellee,  on  the  one  side  that 
the  right  to  withhold  the  $12  applied  only  to  ores  treated  upon 
the  ground,  and  on  the  other  side  that  it  applied  not  only  to 
ores  so  treated,  but  to  all  ores  shipped  to  a  smelter ;  and  that 
up  to  the  time  of  the  execution  of  the  escrow  instructions  both 
parties  placed  such  different  interpretations  upon  the  meaning 
and  intent  of  the  clause  in  question.  It  is  further  shown  by 
the  evidence  that  at  the  time  of  the  execution  of  the  escrow 
instructions  the  parties  still  disputed  the  intent  of  the  con- 
tract, and  the  evidence  adduced  on  the  part  of  Powers  shows 
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that  in  signing  the  escrow  instructions  it  was  stated  to  the 
other  side  that  he  signed  the  instructions  to  avoid  a  lawsuit, 
and  further  stated  that  the  escrow  instructions  did  not  change 
the  contract.  The  escrow  instructions  to  the  bank  with  respect 
to  its  duty  in  collecting  the  proceeds  of  the  ores  did  in  fact 
explicitly  exempt  from  such  collection  the  sum  of  $12  per  ton 
on  all  ores  shipped  to  a  smelter,  and,  so  far  as  the  instmctions 
were  concerned,  conceded  the  claim  of  Ferguson  with  respect 
to  the  construction  of  the  clause  of  the  contract  in  dispute. 

The  appellant  contends  that  the  evidence  concerning  the  cir- 
cumstances  surrounding  the  execution  of  the  escrow  instmc- 
tions shows  that  such  instructions  were  not  intended  to  be  a 
modification  of  the  original  contract,  and  did  not  afford  a  con- 
struction by  the  parties  of  such  contract,  since  they  were 
signed  by  Powers  with  the  statement  and  understanding  that 
such  instructions  did  not  affect  the  contract ;  but  the  evidence 
in  this  respect  is  conflicting,  and,  as  the  lower  court  did  not 
find  in  favor  of  Powers  in  this  respect,  we  may  not  hold  that 
the  fact  of  such  statement  and  understanding  was  established. 

We  think  that  the  escrow  instructions  must  be  held  to  be 
controlling  upon  the  question  before  us ;  whether  such  instruc- 
tions be  construed  to  be  a  modification  of  the  contract  or  an 
interpretation  thereof  is  unimportant.  By  such  instructions 
the  disposition  of  such  proceeds  was  effectually  determined 
and  agreed  upon,  and  Powers  cannot  now  be  heard  to  claim  a 
disposition  of  such  proceeds  contrary  thereto. 

The  judgment  of  the  district  court  is  affirmed* 

SLOAN,  DOAN,  and  NAVE,  JJ.,  concur. 
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[OitU  No.  1078.    FUed  March  20,  1909.] 

[100  Pac  967.]  <• 

THE  WORLD'S  PAIR  MINING  COMPANY,  a  Corporation, 
Plaintiff  and  Appellant,  v.  PRANK  POWERS  and  JOS- 
EPHINE POWERS,  Defendants  and  Appellees. 

1.  Mines  and  Minirals — Contracts  fob  Sale — Dkpsndencx  or  Ck)N- 
DinoNS. — ^A  contract  to  sell  mines  allowed  tlie  purchaser  to  take 
possession,  required  him  to  deposit  net  proceeds  of  ores  in  a  bank 
within  fifteen  days  after  receipt,  to  be  applied  on  the  purchase  price, 
and  provided  for  a  return  of  the  deed  placed  in  escrow  on  his  failure 
to  make  such  payment.  Held,  that  the  contract  was  entire,  and  that 
the  purchaser's  right  to  remain  in  possession  depended  upon  payment 
of  the  proceeds  of  ore  as  required;  and  hence,  in  suing  for  damages 
caused  by  dispossession,  the  purchaser  was  bound  to  show  perform- 
ance of  that  condition,  or  failure  and  reasonable  excuse  for  non- 
performance. 

2.  OONTBACTS — ChABAGTEB  OF  PROMISES — ^DEPENDENT   STIPULATIONS. — 

In  the  absence  of  clear  language  to  the  eontrary,  promises  forming 
the  consideration  of  a  contract,  if  doubtful,  wiU  be  held  to  be  con- 
current or  dependent  and  not  independent. 

8.  Sams — ^Dependent  Covenants — ^Pebtormangb. — ^Under  a  contract  in- 
volving mutually  dependent  covenants,  one  party  cannot  recover  for 
a  breach  without  averring  and  proving  performance  on  his  part,  or 
impossibility  of  performance  through  facts  constituting  an  excuse. 

4.  Attachment-— Wbongful  Attachment— Remedy. — ^The  remedy  for 

damages  caused  by  wrongful  attachment  is  an  action  on  the  bond. 

5.  Injunction—- WBONoruL    Injunotion — ^Bemedt. — The    remedy    for 

damages  caused  by  a  wrongful  injunction  is  an  action  on  the  bond. 

6.  Mines  and  Minerals — Contracts — ^Breach — Excuse. — ^Under  a  con- 

tract to  sell  mines  entitling  the  purchaser  to  possession  and  requiring 
him  to  apply  the  net  proceeds  of  ores  on  the  purchase  price  within 
fifteen  days  after  their  receipt,  the  purchaser  in  suing  for  disposses- 
sion on  nonpayment  of  proceeds  could  not  show  attachment  proceed- 
ings by  the  vendor  unless  they  prevented  a  payment. 

7.  Same — ^Evidengb — ^Admissibility'. — ^Under  a  contract  to  sell  mines 
entitling  the  purchaser  to  possession  and  requiring  him  to  apply  net 
proceeds  of  ores  on  the  purchase  price  within  fifteen  days  after  their 
receipt,  the  purchaser  in  suing  for  dispossession  on  nonpayment  could 
not  show  attachment  proceedings  by  the  vendors,  where  the  attach- 
ment was  not  pleaded  as  an  excuse  for  nonpayment. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Pirst  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.     AflBrmed. 
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The  facts  are  stated  in  the  opinioiL 

Appeal  taken  to  supreme  court  of  the  United  States. 

Frank  H.  Hereford,  and  F.  E.  Curley,  for  Appellant. 

''A  condition  precedent  is  one  which  mu9t  happen  before 
either  party  becomes  bound  by  the  contract. ' '  Janes  v.  United 
States,  96  U.  S.  24,  24  L.  Ed.  644 ;  2  Words  and  Phrases,  p. 
1400. 

The  pleadings  of  both  parties  as  well  as  the  evidence  shows 
that  the  plaintiff  and  its  predecessors  in  interest  had  for 
months  been  in  possession,  working  and  performing  under  the 
contract. 

"A  condition  which  qualifies  or  defeats  the  plaintiff's 
claim,  being  a  condition  subsequent,  may  be  safely  ignored 
by  the  plaintiff  in  his  pleading."  4  Ency.  of  PI.  &  Pr.,  pp. 
627,  628. 

''In  pleading  the  performance  of  a  condition  precedent  in  a 
contract  it  shall  not  be  necessary  to  state  the  facts  showing 
such  performance,  but  it  may  be  stated  generally  that  the 
party  duly  performed  all  the  conditions  on  his  part,  and  if 
such  allegation  be  controverted,  the  party  pleading  shall  estab- 
lish on  the  trial  the  facts  showing  such  performance."  Ariz. 
Rev.  Stats.,  p.  427,  par.  1283. 

*'A  party  cannot  rescind  a  contract  and  at  the  same  time 
recover  damages  for  his  nonperformance."  Anvil  Min.  Co.  v. 
Humble,  153  U.  S.  540,  14  Sup.  Ct.  876,  38  L.  Ed.  814, 
18  Morr.  Min.  Rep.  98 ;  United  States  v.  Behan,  110  U.  S.  338- 
347,  4  Sup.  Ct.  81,  28  L.  Ed.  168 ;  New  York  L,  &  E.  W.  R.  R. 
V.  Winters,  143  U.  S.  60, 12  Sup.  Ct.  356,  3  L.  Ed.  71 ;  United 
States  V.  Peck,  102  U.  S.  64,  26  L.  Ed.  46. 

Eugene  S.  Ives,  and  S.  L.  Pattee,  for  Appellees. 

Appellant's  obligation  to  deposit  the  money  was  a  condi- 
tion precedent,  and  it  must  allege  and  prove  the  fulfillment 
of  the  condition  or  a  legal  excuse  for  its  nonfulfillment. 
''When  the  terms  or  covenants  in  an  agreement  are  mutual  or 
dependent  or  concurrent,  the  plaintiff  must  aver  and  prove 
performance  or  at  least  an  offer  to  perform  on  his  part."  9 
Cyc.  720,  and  numerous  cases  cited  in  note  46. 
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Appellees  had  the  right  to  rescind  the  contract  and  dispos- 
sess appellant  for  nonperformance.  ''The  plaintiff  denying 
the  defendant's  right  to  rescind  and  asserting  that  the  contract 
was  still  in  force  was  bound  to  show  such  performance  on  his 
part  as  entitled  him  to  demand  performance  on  their  part, 
and  having  failed  to  do  so,  cannot  maintain  this  action." 
Norrington  v.  Wngkt,  5  Fed.  768 ,  115  U.  S.  188 ,  6  Sup.  Ct 
12,  29  L.  Ed.  366. 

KENT,  C.  J. — ^Frank  and  Josephine  Powers,  owners  of  a  cer- 
tain group  of  mines,  entered  into  a  contract  with  one  Fergu- 
son for  their  sale,  under  the  terms  of  which  Ferguson  or  his 
assigns  were  to  make  the  payment  therefor  within  a  specified 
time,  and  in  the  meantime  to  have  possession  of  the  property 
and  to  operate  the  same.  Ferguson  was  to  do  a  certain  amount 
of  work  per  day,  to  reduce  the  ores,  and  to  deposit  the  net  pro- 
ceeds therefrom  derived  by  him  in  a  bank  to  the  credit  of  the 
Powerses,  to  be  applied  on  the  purchase  price.  By  an  escrow 
agreement  under  which  the  deed  for  the  property  was  deposited 
with  a  certain  bank,  it  was  provided  by  the  parties  that,  upon 
demand  thereunto  by  the  Powerses  to  the  bank,  the  bank 
should  ascertain  whether  Ferguson  had  deposited  the  net  pro- 
ceeds from  the  ores  within  fifteen  days  after  their  receipt  by 
him  from  the  smelter,  and  if  such  deposit  was  found  not  to  be 
made,  then  the  bank  was  to  return  the  deed  to  the  Powerses. 
The  World's  Fair  Mining  Company  subsequently  succeeded  to 
Ferguson's  interest  in  the  contract,  went  into  possession,  and 
operated  the  mines  under  the  contract.  On  June  6,  1904,  the 
company  received  several  thousand  dollars  proceeds  from  ores 
smelted,  which,  on  June  11th,  the  Powerses  attached  in  an 
action  brought  by  them  on  the  ground  that  the  company  was 
intending  to  convert  them  to  its  own  use  contrary  to  the  terms 
of  the  contract,  and  at  the  same  time  obtained  a  temporary  in- 
junction against  the  company  restraining  it  from  shipping 
other  ores.  The  injunction  was  shortly  after  dissolved,  but 
the  attachment  remained  in  force.  On  June  25,  1904,  the 
Powerses  dispossessed  the  company  by  forcibly  taking  the  pos- 
session of  the  mines  from  it.  The  company  thereupon  brought 
this  action  for  damages  for  the  breach  of  the  contract  by  the 
Powerses. 
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The  complaint  set  up  the  contraet,  a  subsequent  modifica- 
tion thereof,  and  the  escrow  agreement ;  the  acquisition  by  the 
plaintiff  of  Ferguson's  rights  under  the  contract,  the  instita- 
tion  of  the  suit  by  the  Powerses,  the  attachment  and  injunction 
therein;  alleging  that  such  suit  was  wrongfully  brought  and 
for  the  purpose  of  preventing  the  company  from  obtaining  the 
benefits  of  the  contract,  and  to  harass  and  annoy  it;  alleged 
that  at  the  time  the  attachment  was  served  the  company  owed 
the  Powerses  nothing;  that,  by  issuing  the  attachment  the  com- 
pany was  made  to  fear  that  if  it  brought  any  other  moneys 
into  the  territory  for  the  purpose  of  carrying  on  its  operations 
under  the  contract,  such  moneys  would  also  be  attached;  that 
the  attachment  and  injunction  injured  the  company's  credit 
and  crippled  the  company's  business,  and  impeded  its  efforts 
to  work  the  mines.  The  complaint  further  allied  ''that, 
when  the  plaintiff  had  finally  succeeded  in  overcoming  the  con- 
ditions occasioned  by  the  wrongful  and  unlawful  acts  of  the 
defendants,"  and  on  July  25,  1904,  the  Powerses  forcibly 
entered  into  possession  of  the  mines  and  deprived  the  company 
of  the  possession  thereof  and  the  right  to  work  them,  thereby 
rendering  the  contract  valueless  to  the  company.  The  com- 
plaint then  alleged  the  damages  suffered,  and  the  amount 
thereof,  and  prayed  judgment  therefor. 

The  answer,  while  admitting  the  execution  of  the  agree- 
ments, denied  generally  the  allegations  of  the  complaint;  al- 
leged that  neither  the  plaintiff  nor  its  predecessors  in  interest 
had  complied  with  the  conditions  of  the  contract ;  alleged  that 
the  plaintiff  and  its  predecessors  in  interest  had  retained  and 
converted  to  their  own  use  certain  proceeds  from  the  reduction 
and  sale  of  the  ore  to  which  the  defendants  were  entitled  under 
the  terms  of  the  contract;  alleged  that  the  attachment  and 
garnishment  set  forth  in  the  complaint  was  necessary  by 
reason  of  the  intention  of  the  plaintiff  to  use  the  funds  and 
so  to  convert  the  proceeds  of  the  ore  due  to  the  defendants  to 
its  own  use;  and  further  alleged  improper  and  wasteful  man- 
agement of  the  mines  by  the  plaintiff,  and  prayed  judgment 
dismissing  the  complaint. 

The  plaintiff,  for  reply  to  the  answer,  denied  that  at  the  time 
of  the  attachment  it  owed  all  of  the  money  attached  by  the 
Powerses,  and  alleged  that  it  was  not  its  duty  to  make  pay- 
ment of  such  amount  as  it  did  owe  on  the  date  of  said  attach- 
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ment,  to  wit,  the  eleventh  day  of  June,  1904,  but  that  it  was 
not  its  duty  to  make  such  payment  until  the  twentieth  day  of 
June,  1904;  that  on  the  11th  of  June,  the  Powerses  in- 
stituted the  suit  referred  to  in  the  complaint,  and  caused  the 
money  to  be  attached  with  the  purpose  and  object  of  endeavor- 
ing to  break  the  contract,  and  for  the  reason  that  the  Powerses 
thought  that  by  instituting  the  action  and  causing  the  attach- 
ment and  injunction  to  issue,  through  the  injury  to  the  com- 
pany's credit,  it  would  be  unable  to  carry  out  its  contract  with 
the  Powerses.  The  reply  further  alleged  *'that,  finding  that 
the  plaintiff  still  endeavored  to  continue  imder  the  terms  of 
their  said  contract,  the  defendant  Frank  Powers,  for  himself 
and  the  other  defendant,  with  force  and  arms  entered  upon  the 
mines  described  in  the  amended  complaint,  and  took  forcible 
possession  thereof,  with  the  intent  and  object  to  wrongfully 
terminate  said  contract  and  to  deprive  plaintiff  of  the  profits 
thereof/' 

Upon  the  trial,  and  at  the  close  of  the  plaintiff's  case,  the 
<x>urt  directed  a  verdict  for  the  defendants,  and  from  the  judg- 
ment entered  thereon  and  the  denial  of  a  motion  for  a  new 
trial,  the  plaintiff  has  appealed. 

The  only  assignments  of  error  wliich  are  properly  before  us 
upon  the  record  pertain  to  the  action  of  the  trial  court  in 
directing  a  verdict  for  the  defendant,  and  in  refusing  to  per- 
mit the  plaintiff  to  introduce  in  evidence  the  record  of  the 
proceedings  in  the  injunction  and  attachment  suit  brought  by 
the  Powerses  against  the  company. 

Pending  the  payment  of  the  purchase  price  the  contract  al- 
lowed the  company  to  go  into  possession  and  operate  the  mines. 
This  it  did.  The  contract  further  provided  that  the  net  pro- 
-ceeds  received  from  the  ores  during  such  period  should  be  de- 
posited to  the  credit  of  the  Powerses.  No  time  when  such 
•deposit  should  be  made  was  specified  in  the  contract.  By  the 
escrow  agreement  the  time  was  fixed  at  a  time  within  fifteen 
days  after  their  receipt  by  the  company.  By  the  20th  of  June, 
1904,  therefore,  under  the  evidence  in  the  case,  the  company 
was  required  to  make  the  deposit  of  the  proceeds  received  by 
it  on  June  6th.  The  evidence  showed  that  such  deposit  was 
not  so  made.  Was  this  condition,  to  wit,  that  the  company 
should  deposit  the  proceeds  realized  from  the  ore,  a  condition 
mutual  and  dependent,  or  one  which  was  independent  of  the 
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company's  right  to  possession,  If  the  former,  it  was  incumbent 
on  the  plaintiff  to  allege  and  prove  performance  thereof,  or 
failure  and  reasonable  excuse  for  nonperformance;  if  the 
latter,  such  allegation  and  proof  was  not  necessary.  Viewing 
the  contract  as  a  whole,  it  seems  plain  that  it  was  an  entire, 
not  a  severable,  contract;  that  the  undertakings  on  each  side 
were  mutual  and  dependent  upon  each  other,  and  that  the 
right  of  the  company  to  remain  in  possession  during  the  life 
of  the  contract  was  dependent  upon  its  fulfilling  its  obligation 
to  account  for  and  turn  over  the  proceeds  derived  by  it  from 
the  reduction  of  the  ores ;  and,  this  being  so,  the  company  came 
within  the  rule  of  law  that,  in  the  absence  of  clear  language 
to  the  contrary,  promises  which  form  the  consideration,  if 
doubtful,  will  be  held  to  be  concurrent  or  dependent,  and  not 
independent,  and  that  where  covenants  are  mutually  depend- 
ent, one  party  cannot  recover  without  averring  and  proving 
performance  on  his  part  of  the  conditions  to  be  by  him  per- 
formed, or  without  averring  and  proving  impossibility  of 
performance  by  reason  of  facts  constituting  an  excuse. 
Buchanan  v.  Layne,  95  Mo.  App.  148,  68  S.  W.  952 ;  Dermott 
V.  Jones,  23  How.  220, 16  L.  Ed.  442 ;  9  Cyc.  642,  643,  and  719, 
and  cases  cited. 

In  the  complaint  in  the  case  before  us  there  is  no  allegation 
of  the  performance  of  the  particular  condition  in  question. 
There  is  no  general  allegation  of  performance  on  the  part  of 
the  plaintiff  of  the  conditions  of  the  contract  on  its  part  to 
be  performed,  such  as  is  permitted  by  our  statute.  There  is 
no  allegation  either  of  nonperformance  or  of  excuse  for  non- 
performance; the  complaint  is  silent  as  to  qny  act  of  the  com- 
pany in  compliance  on  its  part  with  the  teims  of  the  contract^ 
further  than  the  allegation  that  it  was  in  possession  of  the 
mines  and  of  certain  ores  in  process  of  shipment  therefrom. 
The  allegations  in  the  complaint  with  respect  to  the  attach- 
ment suit  nowhere  state  or  suggest  that  thereby  the  company 
was  prevented  from  depositing  the  ore  proceeds  or  from  per- 
forming any  obligation  on  its  part  to  be  performed  under  the 
contract.  So  in  the  plaintiff's  reply,  even  though  by  the 
answer  the  failure  of  the  company  in  this  respect  was  directly 
averred,  there  is  no  direct  allegation  that  the  attachment  pro- 
ceedings prevented  in  any  manner  the  company  from  deposit- 
ing the  ore  proceeds,  except  such  as  might  be  inferred  from 
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the  allegation  that  the  attachment  covered  all  of  the  com- 
pany's personal  property  in  the  territory;  and  this  inference 
that  the  property  of  the  company  in  the  territory  was  the 
only  property  of  the  company  is  negatived  by  the  allegation 
of  the  complaint  that  the  attachment  suit  caused  the  com- 
pany to  fear  similar  proceedings  against  any  other  funds  it 
might  bring  .into  the  territory. 

With  the  pleadings  in  this  condition,  the  plaintiff  offered 
upon  the  trial  to  put  in  evidence  the  record  of  the  attachment 
suit.  The  offer  was  refused  by  the  court.  It  is  to  be  borne  in 
mind  that  this  is  not  an  action  for  damages  by  reason  of  the 
attachment  or  injunction  issued.  If  damages  were  sustained 
by  the  company  by  reason  of  that  suit,  the  remedy  is  upon  the 
bonds  therein  given,  and  such  remedy  is  not  sought  here.  This 
is  an  action  for  breach  of  the  contract  by  the  Powerses,  and 
it  is  not  claimed  and  cannot  be  claimed  that  the  attachment 
suit  constituted  such  breach,  for  thereafter  the  company  con- 
tinued to  work  the  mines,  and  the  detrimental  effect,  if  any, 
upon  the  company  of  the  institution  of  the  attachment  suit, 
had  been  overcome  by  the  company  prior  to  the  commence- 
ment of  this  action,  as  is  shown  by  the  complaint  itself,  wherein 
it  is  alleged,  ''but  that  when  plaintiff  had  finally  succeeded  in 
overcoming  the  conditions  occasioned  by  the  wrongful  and 
unlawful  acts  of  defendants,  and  on  or  about  the  twenty-fifth 
day  of  July,  1904,  the  defendants  unlawfully  and  wrongfully, 
and  with  force  and  arms,  entered  in  and  upon  the  possession 
of  the  said  mines  and  mining  claims."  The  pleading  and  pro- 
ceedings in  the  attachment  suit  were  not  material,  therefore, 
except  as  they  might  serve  as  an  excuse  for  the  company  for 
the  nonpayment  of  the  ore  proceeds ;  but  it  is  evident  that  the 
institution  of  such  suit  in  itself  was  not  a  legal  excuse  for 
nonperformance,  unless  such  suit  and  the  resulting  attachment 
did,  as  a  matter  of  fact,  prevent  the  payment.  If  it  did  so 
actually  prevent  the  pajrment,  the  evidence  was  clearly 
material ;  if  it  did  not  so  actually  prevent  it,  the  institution  of 
the  suit  itself  and  the  issuance  of  the  attachment  afforded  no 
excuse,  and  the  evidence  offered  was  immaterial.  The  diffi- 
culty with  respect  to  the  admission  of  the  evidence  is  that 
there  is  no  allegation  in  the  plaintiff's  pleadings  to  support 
the  contention  that  such  suit  did  prevent  performance  and 
hence  render  the  evidence  admissible.     That  this  was  the 
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difSculty  the  trial  court  found  is  shown  by  the  extract  from 
the  record,  following  the  offer,  which  we  quote: 

''The  Court:  I  think  that  is  material  if  it  is  offered  for  the 
purpose  of  showing  why  you  did  not  make  payment  of  the 
amount  due  under  the  contract. 

''Mr.  Hereford:  That  is  one  of  the  reasons,  if  the  court 
please. 

"The  Court:  If  that  is  an  excuse  for  nonperformance— if 
you  offer  it  for  that  purpose — 

"Mr.  Hereford:  It  is  for  that,  among  other  purposes. 

"The  Court:  I  think  this,  that  if  you  are  required  to  pay  a 
certain  sum  of  money  under  your  contract  on  a  certain  day, 
and  in  order  to  prevent  you  from  doing  that  they  garnished 
and  attached  the  money  wrongfully,  then  I  think  yon  are 
entitled  to  show  that  fact  as  an  excuse  for  not  paying  the 
money  on  that  day.  .  .  . 

"Mr.  Ives:  I  object  to  it  on  the  grounds  as  stated  We 
object  to  it  on  the  grounds  that  it  is  immaterial ;  on  the  ground 
that  it  does  not  tend  to  show  any  breach  in  the  contract  by 
the  defendants  in  this  action,  or  either  of  them ;  on  the  groond 
that  there  is  nothing  in  the  complaint  to  show  that  the  attach- 
ment was  gotten  out  maliciously  or  without  probable  cause, 
or  that  the  complaint  does  not  sufficiently  state  that  it  was 
gotten  out  maliciously  or  without  probable  cause,  and  that  the 
complaint  does  not  sufficiently  state  a  cause  of  action  by 
reason  of  the  getting  out  of  the  attachment  without  probable 
cause. or  maliciously,  and  upon  the  ground  that  it  is  not  an 
action  which  is  brought  upon  the  bond  given  upon  the  issuing 
of  the  attachment  or  the  injunction;  and  on  the  further 
ground  that  the  complaint  not  having  that  set  up  a  perform- 
ance of  the  contract  by  the  plaintiff  has  not  been  proven  by 
the  defendant,  and  if  it  would  be  admitted  upon  the  theory 
that  it  would  be  an  excuse  for  nonperformance  it  is  pre- 
matura. 

"The  Court:  I  am  inclined  now  to  sustain  the  objection. 

"Mr.  Hereford :  Further,  if  your  honor  pleases,  the  issuance 
of  the  attachments  and  injunctions  prevented  us  from  ship- 
ping the  ore  and  extracting  the  ore,  and  I  offer  to  show  also 
that  the  garnishment  prevented  us  from  the  right  to  take  our 
own  money  and  pay  our  employees,  so  that  we  could  go  ahead 
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with  the  contract,  and  that  we  were  unable  to  go  ahead  with 
the  contract  by  reason  of  it. 

**The  Court:  Counsel  has  stated  in  connection  with  this 
offer  that  one  of  the  purposes  of  the  offer  is  to  show  an  excuse 
for  the  nonperformance  of  certain  requirements  of  the  con- 
tract, or  I  do  not  correctly  understand  you.  That  is  one  of 
the  purposes  of  your  offering  this  testimony,  as  I  understand 
you.  Now,  I  am  inclined  to  this  view  that,  you  not  having 
pleaded  nonperformance  and  excuse,  you  may  not  at  this  time 
show  it.  I  will  rule  against  you  on  the  merits.  I  do  think 
this  might  be  admissible  for  the  purpose  of  showing  non- 
performance, but  that  you,  not  having  pleaded  nonperform- 
ance and  excuse,  may  not  show  it  at  this  time. 

**Mr.  Hereford:  Then  we  make  the  same  offer  for  the  gen- 
eral purposes  of  the  case,  and  for  the  purpose  of  showing  that 
we  were  deprived  thereby,  by  the  different  acts  stated,  of  the 
right  to  extract  the  ore  and  obtain  $12  a  ton  therefor,  and  of 
the  benefits  we  were  to  be  entitled  to  under  the  contract  with- 
out breaking  the  contract. 

**Mr.  Ives:  We  object  to  that  on  the  same  grounds  stated 
before. 

**The  Court:  I  shall  sustain  the  objection.  Your  remedy,  I 
think,  is  upon  the  injunction  bond.  I  have  ruled  on  that  to 
this  effect.     It  is  not  admissible  at  this  time  to  show  non- 

> 

performance.  In  your  complaint  you  have  not  alleged  non- 
performance and  excuse ;  you  are  not  now  entitled  to  show  it. 

"Mr.  Hereford:  We  do  not  offer  this  to  prove  nonperform- 
ance. 

*'The  Court:  And  you  do  not  offer  it  as  an  excuse  for  non- 
performance? 

"Mr.  Hereford:  I  offer  it  as  an  excuse  for  nonperformance, 
as  proof  of  nonperformance,  and  a  deprivation  of  certain 
rights. 

"The  Court:  I  shall  rule  adversely  to  you." 

No  request  having  been  made  to  amend  the  complaint^  to 
conform  to  the  proof  offered,  although  the  limitations  of  the 
complaint  were  thus  directly  brought  to  the  attention  of 
counsel,  we  think,  on  the  pleadings  as  they  stood,  the  trial 
court  could  not  do  otherwise  than  to  refuse  to  admit  the  record 
in  the  attachment  suit,  and  the  further  proof  that  was  offered 
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to  show  that  the  attachment  covered  all  the  funds  of  the  com- 
pany and  80  did  in  fact  prevent  the  deposit  required. 

The  evidence  of  the  plaintiff  showed  at  the  close  of  its  case 
on  the  25th  of  July  the  company  was  ousted  from  the  prem- 
ises, and  the  damages  suffered  by  it  thereby.  This  was  a 
clear  breach  of  the  contract  for  which  such  damages  might 
be  recovered  by  the  company,  if  at  the  time  they  had  the  legal 
right  to  maintain  the  claim.  But  apart  from  the  limitations 
of  the  complaint,  the  evidence  of  the  plaintiff  also  afSrmatively 
showed  that  the  company  itself  had  prior  to  the  ouster  failed 
on  its  part  to  live  up  to  the  requirement  of  the  contract,  in  that 
the  deposit  of  the  ore  proceeds  had  not  been  made  as  required, 
and  no  excuse  therefor  had  been  pleaded  or  proved.  The 
company,  having  elected  to  continue  under  the  ^contract  after 
the  alleged  acts  of  interference  and  hindrance  by  reason  of 
the  injunction  and  attachment  suit,  was  bound  to  perform  itB 
covenants  or  plead  and  prove  excuse  for  f ailure«so  to  do,  and 
in  default  thereof,  having  itself  conmiitted  the  first  breach 
of  the  contract,  it  could  not  maintain  this  action  against  the 
defendants  for  their  subsequent  breach  of  ouster.  The  trial 
court  was  therefore  right  in  holding  that  on  the  pleadings  and 
on  the  proof  the  company  had  not  made  out  a  cause  of  action, 
and  in  directing  a  verdict  for  the  defendants.  Norrington  v. 
Wright,  115  U.  S.  188,  6  Sup.  Ct.  12,  29  L.  Ed.  366;  Louden- 
back  V.  Tennessee  Co.,  121  Fed.  298,  58  C.  C.  A.  220,  61  L  R. 
A.  402. 

The  judgment  of  the  district  court  is  affirmed. 

SLOAN,  DOAN,  and  NAVE,  JJ.,  concur. 
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[Civil  No.  1056.    Filed  M&reb  20,  1909.] 
[100  Pae.  792.] 

SANTA  CRUZ  COUNTY,  Plaintiff  and  AppeUant,  v.  IG- 
NATIUS BUBGOON,  JAMES  HARRISON,  and  OSCAR 
F.  ASHBURN,  Supervisors  of  Santa  Cruz  County,  An- 
zona,  and  A.  C.  EINGSLEY,  Defendants  and  Appellees. 

1.  Ck)UNTiss  —  Bemidhs  of  Tazpayibs  —  Injunction  —  Pathknt  or 
Money  bt  Countt  Boabd. — ^IJnder  GiTil  Code  of  1901,  paragraph 
955,  providing  that  an  action  for  injunction  may  be  brought  hj  tiie 
district  attorney  whenever  a  board  of  Buperviaora  shaU  without 
authority  of  law  order  any  money  paid  out  of  the  county  treasury,  a 
complaint,  which  nowhere  aUeges  that  such  an  order  for  the  payment 
of  any  money  has  been  made,  fails  to  state  a  cause  of  action. 

8.  Injunction — ^Anticipatid  Action. — ^Unless  expressly  authorized  by 
statute,  injunction  will  not  lie  to  restrain  anticipated  action  or  a 
mere  threat  of  a  county  board  of  supervisors,  where  no  action  has 
been  taken,  official  order  given,  or  attempt  made  by  them  to  perform 
or  accomplish  the  act  asked  to  be  enjoined. 

8.  Same — Adequats  Remedy  at  Law. — ^An  injunction  on  general 
equitable  grounds  will  not  be  granted  where  ther«  is  an  adequate 
remedy  at  law. 

4.  Same — Sams. — Civil  Code  of  1901,  paragraph  955,  authorizing  the 
district  attorney  to  bring  suit  in  the  name  of  the  county  for  the  re- 
covery of  money  unlawfully  paid  by  the  county  board  of  supervisors 
against  such  supervisoirs  and  the  party  or  parties  in  whose  favor  the 
order  shall  have  been  made,  gives  in  express  terms  an  adequate 
remedy  at  law  precluding  injunction  on  general  equitable  grounds 
against  payment,  where  an  injunction  cannot  be  had  under  the 
statute  because  no  order  for  payment  of  money  has  as  yet  'been  made. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Santa  Cruz. 
Frederick  S.  Nave,  Judge.    Afl&rmed. 

The  facts  are  stated  in  the  opinion. 

W.  A.  O'Connor,  District  Attorney,  and  Eugene  S.  Ives, 
and  S.  L.  Pattee,  for  Appellant. 

The  appointment  of  Eingsley  as  such  county  superintendent 
of  health  was  null  and  void,  and  any  payment  to  him  out  of 
the  funds  of  said  Santa  Cruz  county  of  any  salary  or  compen- 
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sation  as  such  county  superintendent  of  health  was  an  illegal 
payment  which  the  plaintiff  was  entitled  to  have  enjoined  un- 
der paragraph  955  of  the  Revised  Statutes  of  1901. 

Section  6  of  Act  65,  Laws  of  1903,  establishes  a  connty 
board  of  health,  composed  of  the  chairman  of  the  board  of 
supervisors,  the  district  attorney,  and  a  third  member  to  be 
appointed  by  the  board  of  supervisors.  It  then  provides  that 
the  board  of  supervisors  shall  appoint  a  county  superintendent 
of  public  health  for  the  county,  who  shall  be  a  practicing 
physician  within  the  county,  and  who  shall  hold  his  office  for 
two  years,  and  until  his  successor  is  elected  and  qualified. 

'  The  court  erred  in  sustaining  said  demurrer  and  in  roider- 
ing  judgment  for  the  defendants. 

Paragraph  1048  of  the  Revised  Statutes  of  1901  provides 
that  no  person  is  eligible  to  a  county  office,  whether  elective  or 
appointive,  who,  at  the  time  of  his  election  or  appointment,  is 
not  an  elector  of  the  county  or  precinct  in  which  the  duties  of 
the  office  are  to  be  exercised.  This  statute  applies  to  all  county 
officers  and  prescribes  general  qualifications  which  any  officer, 
elective  or  appointive,  must  possess  at  the  time  of  his  election 
or  appointment.  It  is  a  settled  rule  of  law  that  the  election 
or  appointment  of  an  ineligible  person  is  absolutely  void. 
State  V.  Newman,  91  Mo.  445,  reported  sub.  nam.  State  v. 
Aldermen  Pierce  City,  3  S.  W.  849 ;  State  v.  Crawford,  17  B. 
I.  292,  21  Atl.  546 ;  23  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  338. 

The  right  to  compensation  foUovirs  the  title  to  the  office,*and 
if  the  person  elected  or  appointed  is  ineligible  at  the  time  of 
his  election  or  appointment,  he  cannot  recover  compensation, 
and  no  money  can  be  legally  paid  him  by  the  way  of  salary  or 
compensation  for  such  services  by  county  officers,  and  the  fact 
that  he  might  as  to  the  public  be  a  (26  facto  officer  in  no  wise 
gives  him  the  right  to  recover  compensation,  or  the  board  of 
supervisors  the  right  to  pay  him.  Meagher  v.  Storey  County, 
5  Nev.  244;  People  ex  rel  Stratton  v.  Oulton,  28  Cal.  44; 
Nichols  V.  McLean,  101  N.  Y.  526,  54  Am.  Rep.  730,  5  N.  E. 
347 ;  Andrews  v.  City  of  Portland,  79  Me.  484, 10  Am.  St.  Rep. 
280, 10  Atl.  458. 

Paragraphs  955,  956  and  957,  Revised  Statutes,  give  the* 
absolute  right  to  enjoin  all  illegal  payments  of  county  moneys 
or  to  recover  them  back  when  paid. 
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Frank  J.  DuflPy,  for  Appellees. 

The  remedy  sought  was  not  the  proper  one,  and  the  court 
could  do  nothing  but  sustain  the  demurrer.  The  eligibility  of 
the  appointee  being  the  only  matter  before  the  court,  the  board 
of  supervisors  having  acted  within  the  scope  of  their  authority, 
and  being  the  sole  and  only  judges  of  the  qualifications  which 
combine  to  make  the  appointee  eligible,  their  action  in  so  mak- 
ing the  appointment  will  stand  until  it  is  brought  into  court 
for  review  in  the  proper  manner  and  by  the  proper  proceed- 
ing, which,  as  provided  by  paragraph  1049,  is  by  appeal  or 
certiorari.  An  injunction  will  not  lie,  especially  in  the  face  of 
the  statute  providing  a  remedy  at  law. 

''An  injunction  will  not  lie  to  restrain  the  anticipated  action 
or  mere  threat  of  the  board  of  supervisors  of  a  county." 
Merriam  v.  Board  of  Supervisors  of  Yuba  Co,,  72  Cal.  517,  14 
Pac.  137 ;  Board  of  Commrs.  v.  Stoufer,  47  Kan.  287,  27  Pac. 
1000. 

DO  AN,  J. — In  this  action  the  appellant,  by  W.  A.  O'Connor, 
its  district  attorney,  brought  an  action  in  the  district  court  of 
Santa  Cruz  county,  pursuant  to  the  provisions  of  paragraph 
955,  Civil  Code  of  1901,  and  asked  to  have  the  defendants 
Burgoon,  Harrison,  and  Ashburn,  as  supervisors  of  Santa  Cruz 
county,  enjoined  and  restrained  from  paying  to  the  defendant 
Kingsley  any  money  out  of  the  public  funds  of  Santa  Cruz 
county  for  salary  or  compensation  for  services  as  county  physi- 
cian or  county  superintendent  of  health  of  said  county,  and  to 
enjoin  and  restrain  said  Kingsley  from  receiving  or  collecting 
any  moneys  out  of  the  public  funds  of  said  county  as  salary 
or  compensation  for  services  as  such  county  physician  or 
county  superintendent  of  health.  The  complaint  alleged  that 
the  board  of  supervisors  of  Santa  Cruz  county  had  theretofore 
appointed  said  Kingsley  to  the  office  of  county  superintendent 
of  health  at  a  salary  of  $300  per  annum,  payable  monthly,  and 
had  appointed  said  Kingsley  as  county  physician  of  said 
county,  and  at  the  time  of  both  said  appointments  Kingsley 
was  ineligible  to  be  appointed  to  the  office  of  county  superin- 
tendent of  health,  or  to  fill  the  position  as  coxuity  physician, 
for  the  reason  that  the  said  defendant  Ejngsley  was  not  then, 
and  has  never  since  then  been,  an  elector  of  the  said  Santa 
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Cruz  county,  and  that  said  board  of  supervisors  has  threat- 
ened to,  and  will,  unless  restrained  therefrom,  pay,  or  caiise 
to  be  paid,  to  said  defendant  Kingsley  out  of  the  public  moneys 
of  said  Santa  Cruz  county  a  salary  of  $25  a  month  for  alleged 
services  as  county  physician,  and  a  salary  of  $25  per  month 
for  services  as  superintendent  of  health,  making  in  all  $50  per 
month,  and  such  payment  will  be  illegal  and  not  authorized  by 
law.  To  this  complaint  the  defendants  interposed  a  general 
demurrer,  on  the  ground  that  the  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  When  the 
case  came  on  to  be  heard  on  the  demurrer  to  the  complaint,  the 
parties  stipulated  in  open  court  that  the  appointment  of 
Kingsley  as  county  superintendent  of  health  regularly  pursued 
the  authority  conferred  on  the  board  of  supervisors  by  Act 
No.  65  of  the  Laws  of  1903,  and  that  the  apx>ointment  of 
Kingsley  as  county  physician  was  regular,  and  in  pursuance 
of  the  provisions  of  paragraph  1029  of  the  Civil  Code,  and 
that  the  sole  question  the  court  was  called  upon  to  determine 
upon  the  demurrer  was  whether  Kingsley  was  ineligible  to 
hold  such  appointment  by  reason  of  the  fact  that  he  was  not 
an  elector  of  the  county  at  the  time  of  either  of  his  appoint- 
ments, whereupon  the  court,  in  the  light  of  the  stipulation, 
sustained  the  demurrer  upon  the  ground  that  the  plaintiff  was 
not  entitled  in  this  action  to  the  remedy  sought,  the  plaintiff 
elected  to  stand  upon  its  complaint,  and  judgment  was  ren- 
dered for  the  defendants.  From  such  ruling  and  judgment 
and  the  denial  of  a  motion  for  a  new  trial,  an  appeal  was  taken 
to  this  court. 

The  only  question  presented  on  this  appeal  is  the  sufficiency 
of  the  complaint  to  state  a  cause  of  action.  The  action  was 
brought  under  paragraph  955,  Civil  Code  of  1901,  and  is  so 
alleged  in  the  verification  to  the  complaint  The  statute  in 
this  paragraph  provides  that:  **  Whenever  any  board  of  super- 
visors shall,  without  authority  of  law,  order  any  money  paid 
out  of  the  county  treasury  for  salary,  fees,  or  for  any  other 
purpose,  such  supervisors,  and  the  party  or  parties  in  whose 
favor  such  order  shall  have  been  made,  shall  be  responsible  for 
all  such  sums  of  money  and  twenty  per  cent  additional  thereon, 
to  be  recovered  as  follows :  The  district  attorney  of  such  county 
is  hereby  empowered  and  it  is  hereby  made  his  duty  to  institute 
suit  in  the  name  of  the  county  against  such  supervisors  and 
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others,  or  any  number  of  them,  to  enjoin  the  payment  of  such 
money  (or  in  case  the  same  shall  have  been  paid,  then  to  re- 
cover the  same)  with  twenty  per  cent  and  lawful  interest  and 
costs."  It  does  not  seem  necessary  to  take  into  consideration 
the  eligibility  of  the  defendant  Kingsley  that  was  injected  into 
the  case  by  the  stipulation  above  cited.  If  the  allegations  of 
the  complaint  state  a  cause  of  action,  his  ineligibility  would 
become  a  material  fact  necessary  to  be  established  in  order  to 
recover  the  judgment  sought,  but  that  cannot  be  inquired  into 
unless  we  have  a  case  which  presents  it. 

It  is  not  necessary,  nor  is  it  desirable,  to  follow  the  counsel 
for  the  different  parties  in  their  discussion  of  what  should  be 
the  law  relative  to  the  qualification  of  public  officers,  nor  the 
powers,  duties,  or  discretion  of  boards  of  supervisors;  but, 
taking  up  the  only  question  presented  on  this  appeal,  we  look 
to  the  complaint  to  see  if  its  allegations  are  sufficient  to  state 
a  cause  of  action.  The  statute  as  cited  above  provides  that 
"whenever  any  board  of  supervisors  shall,  without  authority 
of  law,  order  any  money  paid  out  of  the  county  treasury,"  the 
action  may  be  brought,  and,  if  brought  before  the  payment 
of  the  money  by  the  county  treasurer,  such  payment  can  be 
enjoined,  and,  if  brought  after  payment,  the  money  can  be 
recovered,  but  makes  no  provision  for  bringing  the  action,  or 
for  securing  the  injunction  before  the  order  for  the  payment 
of  the  money  out  of  the  county  treasury  has  been  made  by  the 
board.  The  complaint  nowhere  alleges  that  any  such  order  for 
the  payment  of  any  money  has  been  made.  It  therefore  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action  under 
paragraph  955.  Unless  expressly  authorized  by  statute,  an 
injunction  will  not  lie  to  restrain  an  anticipated  action  or  a 
mere  threat  of  a  board  of  supervisors  of  a  county,  where  no 
action  has  been  taken,  official  order  given,  or  attempt  made  by 
them  to  perform  or  accomplish  the  act  asked  to  be  enjoined. 
Board  of  County  Commrs.  v.  Stoufer,  47  Kan.  287,  27  Pac. 
1000,  and  cases  cited.  The  allegations  of  the  complaint  are  not 
sufficient  to  authorize  the  issuance  of  an  injunction  on  general 
equitable  grounds.  One  rule,  among  others,  in  cases  of  injunc- 
tions on  equitable  grounds,  is  that  "an  injunction  will  not  be 
granted  where  there  is  an  adequate  remedy  at  law."  Parar 
graph  955,  above  cited,  gives  in  express  terms  an  adequate 
remedy  at  law.     The  injunction  prayed  for  being  for  this 


300  Mitchell  Mm.  Co.  v.  Hammons.        [12  Ariz. 

reafiK>n  not  authorized  upon  general  equitable  grounds  inde- 
pendent of  statute,  and  the  action  being  prematurely  brought 
if  based  upon  the  statute,  the  complaint  failed  in  either  in- 
stance to  state  a  cause  of  action. 

The  demurrer  was  properly  sustained,  and  the  judgment  of 
the  lower  court  is  therefore  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  CAMPBELL,  JJ.,  concur. 


[Civil  No.  1064.    Rled  March  20,  1909.] 
[100  Pac.  795.] 

MITCHELL  MINING  COMPANY,  a  Corporation,  Plaintiff 
and  Appellant,  v.  A.  T.  HAIklMONS,  Defendant  and 
Appellee. 

1.  Mines  and  Minerals — Transfer  of  Claims — Rescission  bt  Pua* 
CHASER — False  Representations. — The  purchaser  of  mining  claims 
cannot  have  the  contract  rescinded  for  false  reprcsentationR  of  the 
vendor,  the  deal  not  having  been  closed  till  three  months  after  the 
purchaser  sent  mining  experts  to  examine  the  property,  and  it  thus 
having  had  at  least  the  means  of  readily  acquiring  knowledge  of  the 
facts. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Gila. 
Frederick  S.  Nave,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Rawlins  &  Little,  for  Appellant. 

False  and  fraudulent  representations  will  avoid  a  contract 
Where  the  purchaser  buys  upon  the  representation  of  the 
seller,  relying  on  its  truth,  then  the  representation  in  effect 
amounts  to  a  warranty,  and  the  seller  is  bound  to  make  good 
the  representations.  Smith  v.  Richards,  13  Pet.  26,  10  L.  Ed. 
42. 

Where  a  man  gives  to  another  a  power  of  attorney  authoruE- 
ing  that  other  to  act  for  him  in  the  sale  of  property,  and  the 
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attorney  in  fact  is  successful  in  making  the  sale  by  means  of 
false  and  fraudulent  statements  and  representations,  and  the 
principal  receives  from  his  attorney  in  fact  the  consideration 
paid  such  attorney  for  making  the  sale,  or  any  part  thereof, 
the  injured  party,  upon  the  discovery  of  the  fraud,  has  the 
right  in  equity,  upon  making  proper  deeds  of  reconveyance, 
to  demand  that  the  principal  who  has  received  the  fruits  of 
his  agent's  fraudulent  conduct  will  be  compelled  to  rescind, 
and  such  principal  will  be  required  to  refund  to  the  injured 
party  the  consideration  paid  by  him  to  the  attorney  in  fact. 
Forster  v.  Wilshusen,  14  Misc.  Rep.  520,  35  N.  Y.  Supp.  1083 ; 
Lynch  v.  Mercantile  Trust  Co.,  18  Fed.  486,  5  McCrary,  623 ; 
City  Nat.  Bank  of  Birmingham  v.  Dunn,  51  Fed.  160 ;  Conti- 
nental Ins.  Co.  of  N.  Y.  V.  Insurance  Co.  of  Pa.,  51  Fed.  884, 
2  C.  C.  A.  535 ;  Krumm  v.  Beach,  96  N.  Y.  399. 

Stoneman  &  Jacobs,  for  Appellee. 

*' Where  the  means  of  knowledge  are  at  hand  and  equally 
available  to  both  parties,  and  the  subject  of  purchase  is  alike 
open  to  their  inspection,  if  the  purchaser  does  not  avail  him- 
self of  these  means  and  opportunities,  he  will  not  be  heard  to 
say  that  he  has  been  deceived  by  the  vendor's  misrepresenta- 
tions.'' Slaughter  v.  Oerson,  13  Wall.  379-383,  20  L.  Ed.  627, 
628 ;  Southern  Development  Co.  v.  Silva,  125  U.  S.  247,  8  Sup.' 
Ct.  881,  31  L.  Ed.  678,  15  Morr.  Min.  Rep.  435;  Farrar  v. 
Churchill,  135  U.  S.  609,  10  Sup.  Ct.  771,  34  L.  Ed.  246; 
Wood  V.  Carpenter,  101  U.  S.  141,  25  L.  Ed.  807,  809. 

"The  common  law  affords  to  everyone  reasonable  protection 
against  fraud  in  dealing,  but  it  does  not  go  to  the  romantic 
length  of  giving  indemnity  against  the  consequences  of  indo- 
lence and  folly  or  careless  indifference  to  the  ordinary  and 
accessible  means  of  information."  Bianconi  v.  Smith,  3  Ariz. 
320,  28  Pac.  880. 

*'If  the  purchaser  investigates  for  himself,  and  nothing  is 
done  to  prevent  his  investigation  from  being  as  full  as  he 
chooses,  he  cannot  say  that  he  relied  on  the  vendor's  repre- 
sentations. ' '  Farrar  v.  Churchill,  135  U.  S.  609,  10  Sup.  Ct. 
771,  34  L.  Ed.  250 ;  Southern  Development  Co.  v.  Silva,  125  U. 
S.  247,  8  Sup.  Ct.  881,  31  L.  Ed.  678,  15  Morr.  Min.  Rep.  435. 

**It  is  no  part  of  the  duty  of  a  court  of  equity  to  relieve  a 
purdiaser  from  a  foolish  bargain  after  it  has  been  fully  con* 
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summated. "    24  Ency.  of  Law,  p.  612  y  Atlantic  Delaine  Co.  v. 
James,  94  U.  S.  207,  24  L.  Ed.  112. 

''Where  parties  cannot  be  placed  in  statu  quo  the  court  will 
grant  relief  only  where  the  strongest  equities  require  it" 
Grymes  v.  Sanders,  93  U.  S.  55,  23  L.  Ed.  798,  10  Morr.  Min. 
Rep.  445 ;  Hay  ward  v.  Elliott  Nat,  Bank,  96  U.  S.  611,  24  L. 
Ed.  855 ;  McLean  v.  Clapp,  141  U.  S.  429,  12  Sup.  Ct.  27,  35 
L.  Ed.  804;  14  Ency.  of  Law,  162,  163;  Farmers'  Bank  v. 
Groves,  12  How.  51,  13  L.  Ed.  889 ;  Daly  v.  Bermtein,  6  N.  M. 
380,  28  Pac.  764 ;  24  Ency.  of  Law,  622. 

CAMPBELL,  J.— In  August,  1906,  J.  C.  Britt  and  A.  T. 
Hammons,  both  of  Globe,  Arizona,  were  the  owners  of  a  group 
of  mining  claims  which  had  been  located  by  them  in  that  year. 
They  also  were  the  owners  of  an  optional  contract  for  the  pur- 
chase  of  another  group  of  claims,  and  Britt  alone  was  the 
owner  of  an  optional  contract  for  the  purchase  of  still  another 
group.  All  of  these  mining  claims  were  in  Oila  county, 
Arizona.  About  the  1st  of  August,  Britt  went  to  New  York 
City  for  the  purpose  of  disposing  of  these  claims  and  options. 
He  took  with  him  letters  of  introduction  to  Mr.  George 
Mitchell,  the  president  and  general  manager  of  the  Mitchell 
Mining  Company,  which  he  presented  to  Mr.  Mitchell.  Britt 
held  a  power  of  attorney  which  authorized  him  to  act  for  Mr. 
Hammons  in  disposing  of  these  claims.  In  presenting  the 
properties  to  Mitchell,  Britt  represented:  That  in  one  of  the 
groups  of  mines  there  were  already  blocked  out  from  seventy 
thousand  to  one  hundred  thousand  tons  of  copper  ore,  ready 
for  treatment  and  reduction  by  smelting,  which  would  run  not 
less  than  six  per  cent  copper ;  that  the  ore  body  had  an  average 
width  of  from  twelve  to  twenty-five  feet ;  and  that  it  was  de- 
veloped not  less  than  four  hundred  feet  in  depth.  With 
reference  to  another  group  of  the  mines,  he  represented  that 
there  was  a  large  ore  body  of  high-grade  ore  from  which  there 
could  be  taken  daily,  for  six  months,  from  thirty  to  thirty-five 
tons  of  ore,  averaging  fifteen  per  cent  in  copper.  He  further 
represented  that,  by  the  expenditure  of  about  $5,000  in  the 
construction  of  a  road  and  other  improvements  upon  these 
claims,  sufficient  ore  could  be  produced  to  keep  a  smelter  of 
from  two  hundred  and  fifty  to  three  hundred  tons  capacity 
continuously  running.    The  negotiations  resulted  in  the  car- 
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poration  purchasing  the  mines  and  optional  contracts,  giving 
as  consideration  therefor  twenty  thousand  shares  of  the  cor- 
poration's capital  stock.  Britt  was  employed  by  the  corpora- 
tion to  superintend  the  further  development  of  the  mines,  and 
to  erect  a  smelter,  and  at  once  entered  upon  the  performance  of 
his  duties.  It  appears  that,  while  the  corporation  signified  its 
intention  of  purchasing  the  properties  in  August  or  Septem- 
ber, the  titles  did  not  pass  until  November.  The  shares  of 
stock  given  as  consideration  were  issued  November  28,  1906, 
and  were  delivered  to  Britt 's  representative,  in  New  York,  on 
November  29th  or  30th.  Soon  after  negotiations  began,  the 
corporation  sent  two  competent  mining  engineers  to  examine 
and  report  upon  the  mines,  for  the  purpose  of  verifying  the 
representations  of  Britt.  Britt  continued  to  perform  the  duties 
assigned  to  him  until  March,  1907,  having  in  the^  meantime 
completed  the  erection  of  the  smelter,  when  Mitchell,  having 
heard  unfavorable  reports  of  the  mines,  personally  visited  the 
properties  and  discovered  that  the  representations  made  by 
Britt  were  false.  He  informed  Hammons  of  the  false  repre- 
sentations made  by  Britt,  tendered  him  a  reconveyance  of  his 
interest  in  the  mines,  and  demanded  the  return  of  so  much  of 
the  capital  stock  as  he  had  received  as  the  result  of  the  sale. 
This  action  was  brought  against  Britt  and  Hammons  to  secure 
a  rescission  of  the  contract  and  the  cancellation  of  the  certifi- 
cates of  stock,  and  against  A.  G.  Smith  and  the  Globe  National 
Bank  to  restrain  the  transfer  of  certain  of  the  shares  of  stock 
which  had  been  hypothecated  to  them  to  secure  loans.  The 
action  was  dismissed  as  to  Smith  and  the  Globe  National  Bank. 
Britt  was  not  served  with  process,  and  only  the  action  against 
Hammons  was  tried.  From  a  decree  in  favor  of  the  defendant 
Hammons,  this  appeal  was  brought. 

Under  the  testimony  in  the  case,  the  making  of  the  repre- 
sentations and  their  falsity  was  not  controverted,  and  therefore 
the  only  question  presented  by  the  appeal  is  whether  the  case 
made  by  the  plaintiff  will  warrant  a  decree  in  its  favor. 

It  appears  from  the  testimony  that  Mr.  Mitchell  has  been 
the  president  and  general  manager  of  the  appellant  for  a  num- 
ber of  years,  and  as  such  engaged  in  buying  and  selling  of 
mines  in  the  western  part. of  the  United  States  and  Mexico. 
It  had  been  his  general  custom,  when  a  property  was  presented 
to  him,  to  have  one  or  more  of  the  expert  mining  engineers  and 
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geologists  employed  by  the  corporation  make  careful  exam- 
ination of  the  property  and  to  report  thereon  before  a  pur- 
chase was  consummated.  In  this  case  he  followed  his  usual 
custom  and  dispatched  two  such  experts,  Mr.  George  L.  Fisher 
and  Prof.  Robert  T.  Hill,  in  the  latter  part  of  August,  to  make 
separate  and  independent  examinations  and  reports,  and  such 
examinations  were  made  prior  to  the  middle  of  September. 
While  Mr.  Mitchell  testified  that  he  relied  entirely  upon  the 
representations  made  by  Britt,  and  that  the  deal  was  closed 
and  the  consideration  paid  before  the  examinations  were  made, 
it  is  quite  apparent  from  the  entire  testiiiiony  that  he  is  mis- 
taken. He  testified  that  the  negotiations  were  completed  in 
August,  and  ''at  the  conclusion  of  such  negotiations  I,  cm  be- 
half of  the  Mitchell  Mining  Company,  caused  to  be  transferred 
and  delivefed  to  said  Britt,  for  himself  and  as  agent  and  at- 
torney for  said  Hammons,  twenty  thousand  shares  of  the  cap- 
ital stock  of  the  Mitchell  Mining  Company."  He  further  tes- 
tified: "I  cannot  say  exactly  when  Professor  Hill  and  Fisher 
examined  the  mines,  but  their  reports  will  show.  I  think  it 
must  have  been  the  latter  part  of  August  or  first  of  Septem- 
ber." And  again,  upon  cross-examination:  ''These  examina- 
tions were  made  at  the  request  of  the  Mitchell  Mining  Com- 
pany, the  latter  part  of  August  or  the  first  part  of  September, 
and  after  I  had  closed  the  deal."  It  is  shown  by  other  wit- 
nesses that  the  examinations  were  made  not  later  than  Sep- 
tember, and  it  is  conclusively  shown  by  the  certificates  of  stock 
that  they  were  issued  on  November  28th,  and  by  testimony 
given  in  behalf  of  appellant  that  they  were  delivered  to  Britt's 
representative  on  November  29th  or  30th.  The  evidence  pro- 
duced by  the  appellant,  concerning  the  examinations  made  by 
the  mining  engineers  and  their  reports  thereon,  is  far  from 
satisfactory.  The  reports  were  not  produced  at  the  trial 
Their  nature  is  not  disclosed  by  the  testimony,  nor  does  it 
appear  when  they  were  received  by  the  corporation  in  New 
York.  All  of  these  facts  were  in  the  possession  of  appellant 
and  could  easily  have  been  shown  at  the  trial.  From  the  testi- 
mony it  is  highly  improbable  that  the  reports  were  not  sub- 
mitted to  the  corporation  prior  to  November  29th,  when  the 
deal  was  finally  consummated  by  the  payment  of  the  considera- 
tion. Under  such  a  state  of  facts,  is  the  appellant  entitled 
to  the  relief  sought  t 
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Connsel  for  appellant  rely  upon  the  case  of  Smith  ▼.  Rich- 
ards, 13  Pet.  26,  10  L.  Ed.  42,  claiming  it  to  be  very  similar 
in  its  facts  to  this ;  but  there  is  this  di£Ference :  In  the  case  re- 
lied upon,  the  vendee  put  forth  no  effort  to  make,  or  have 
made,  any  examination  of  the  property.  Neither  he  nor  any- 
one for  him  saw  the  property  prior  to  the  full  execution  of  the 
contract.  In  the  case  at  bar,  the  vendee  at  once  caused  the 
properties  to  be  examined  by  skilled  mining  engineers,  and,  as 
a  precaution,  caused  them  to  make  separate  and  independent 
investigations.  It  is  not  claimed  that  anyone  prevented  them 
making  as  thorough  examinations  as  they  desired.  Mr.  Pom- 
eroy,  in  his  work  on  Equity  Jurisprudence,  states  that  a  party 
is  not  justified  in  relying  upon  representations:  *'(1)  When, 
before  entering  into  the  contract  or  other  transaction,  he 
actually  resorts  to  the  proper  means  of  ascertaining  the  truth 
and  verifying  the  statement  (2)  When,  having  the  oppor- 
tunity of  making  such  examination,  he  is  charged  with  the 
knowledge  which  he  necessarily  would  have  obtained  if  he  had 
prosecuted  it  with  diligence.  (3)  When  the  representation  is 
concerning  generalities  equally  within  the  knowledge  or  the 
means  of  acquiring  knowledge,  possessed  by  both  parties."  2 
Pomeroy's  Equity  Jurisprudence,  sec.  892.  In  Southern  De- 
velopment Co.  V.  SUva,  125  U.  S.  247,  8  Sup.  Ct.  881,  31  L.  Ed. 
678,  it  is  said:  "Where  the  purchaser  undertakes  to  make  in- 
vestigations of  his  own,  and  the  vendor  does  nothing  to  prevent 
his  investigation  from  being  as  full  as  he  chooses  to  make  it, 
the  purchaser  cannot  afterward  allege  that  the  vendor  made 
misrepresentations."  See,  also,  Pamsworth  v.  Duffner,  142  U. 
S.  43, 12  Sup.  Ct.  164,  35  L.  Ed.  931 ;  Clarke  v.  Reeder,  158  U. 
S.  505, 15  Sup.  Ct  849,  39  L.  Ed.  1070 ;  ShappiHo  v.  Goldberg, 
192  U.  S.  232,  24  Sup.  Ct  259,  48  L.  Ed.  419. 

If  it  be  conceded  that,  as  claimed  by  counsel  for  appellant, 
the  inference  to  be  drawn  from  Mr.  Mitchell's  testimony  is 
that  the  transaction  was  actually  concluded  and  the  stock  is- 
sued to  Britt  before  the  reports  of  the  mining  engineers,  sent 
by  appellant  to  investigate  the  mines,  were  actually  received 
by  it,  and  that  appellant  relied  wholly  upon  Britt 's  representa- 
tions, we  do  not  see  that  their  case  is  materially  strengthened. 
At  least  three  months  elapsed  between  the  time  the  mining  en- 
gineers began  their  investigations  and  the  delivery  of  the 
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shares  of  capital  stock.  The  agents  sent  to  investigate  were 
competent  men,  and  certainly  they  had  an  abundance  of  time 
and  opportunity  in  which  to  ascertain  the  truth  or  falsity 
of  the  representations  made  by  Britt  and  to  communicate  the 
facts  to  their  employer.  Having  undertaken  to  investigate  for 
itself,  and  having  actually  investigated,  with  every  opportu- 
nity speedily  and  accurately  to  ascertain  the  facts,  appellant 
may  not  now  be  heard  to  say  that  it  acquired  no  knowledge 
from  such  investigation.  It  is  chargeable,  at  least,  with  the 
knowledge  which  it  could  have  readily  acquired.  As  said  by 
Mr.  Justice  Field,  in  Slaughter's  Admr.  v.  Oerson,  13  Wall 
379,  20  L.  Ed.  627:  "Where  the  means  of  information  are  at 
hand  and  equally  open  to  both  parties,  and  no  concealment  is 
made  or  attempted,  the  language  of  the  cases  is  that  the  mis- 
representation furnishes  no  ground  for  a  court  of  equity  to 
refuse  to  enforce  the  contract  of  the  parties.  The  neglect  of 
the  purchaser  to  avail  himself,  in  all  such  cases,  of  the  means 
of  information,  whether  attributable  to  his  indolence  or  cred- 
ulity, takes  from  him  all  just  claim  for  relief." 
The  decree  of  the  district  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  DQANi  JJ.,  concur. 


[avil  No.  1066.    Filed  March  20,  1909.] 
[100  Pac  794.] 

THE  NOGALES  WATER  COMPANY,  a  Corporation.  De- 
fendant and  Appellant,  v.  W.  J.  NEUMAN,  Plaintiff  and 
j  Appellee. 

I  1.  Water — ^Installation  of  Meter  bt  Water  Gompant — "Separate 

I  Consumers." — ^Where  a  tenant  and  a  subtenant  occupied  a  store 

building  divided  bj  a  partition,  and  each  used  water  separately  from 
the  other,  each  was  a  "separate  consumer"  within  the  meaning  of  an 
ordinance  providing  for  the  instaUation  of  a  water  meter  hj  the 
water  company  for  the  water  oonsomed  by  each  when  demanded  by 

j  any  consumer,  and  the  water  company  waa  not  required  in  such  cue 

i  to  furnish  a  meter  for  their  joint  use. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Santa  Cruz. 
Frederick  S.  Nave,  Judge.  Eeversed,  with  instructions  to 
enter  judgment  for  defendant. 

The  facts  are  stated  in  the  opinion. 

Selim  M.  Franklin,  for  Api)ellant. 

It  is  held  by  all  authorities  that  a  judgment  which  is  not  in 
accord  with  and  is  not  warranted  by  the  pleadings  is  utterly 
void.  Plaintiff  in  his  complaint  in  the  present  case  alleges 
that  he  was  of  right  entitled  to  have  installed  and  did  demand 
defendant  to  install  a  meter  to  measure  the  water  used  by  him- 
self as  a  water  consumer.  The  judgment  of  the  court  com- 
mands defendant  to  install  a  meter  to  measure  the  water  used 
by  plaintiff  and  his  subtenant  in  a  certain  building.  This 
judgment  is  not  based  on  any  allegations  in  the  complaint. 
There  is  no  allegation  in  the  complaint  filed  in  this  case  that 
plaintiff  has  a  subtenant  or  that  the  subtenant  is  a  consumer 
of  water.  The  judgment  is  not  responsive  to  the  issues  and 
awards  relief  not  prayed  for  by  plaintiff.  The  court  had  no 
power  or  jurisdiction  to  render  such  a  judgment  in  this  case. 
Clark  V.  Clark,  21  Tex.  Civ.  App.  371,  51  S.  W.  337 ;  Jansen  v. 
Hyde,  8  Colo.  App.  38,  44  Pac.  760 ;  Reynolds  v.  Stockton,  43 
N.  J.  Eq.  211,  6  Am.  St.  Rep.  877, 10  Atl.  385.  The  judgment 
of  the  court  must  be,  in  substance  or  effect,  within  the  issues 
presented  by  the  pleadings,  or  it  is  void  and  will  be  reversed  on 
appeal.  SieberUng  v.  Mortinson,  10  S.  D.  644,  75  N.  W.  202 ; 
demons  v.  Heelan,  52  Neb.  287,  72  N.  W.  270;  Frevert 
V.  Henry,  14  Nev.  191-198. 

Frank  J.  Duffy,  for  Appellee. 

Where  there  is  a  conflict  of  evidence,  or  where  there  is  any 
evidence  to  support  the  judgment,  it  will  not  be  disturbed  on 
appeal. 

"Findings  of  fact  based  on  conflicting  evidence  will  not  be 
disturbed  on  appeal."  California  Development  Co.  v.  Yuma 
Valley  Union  Land  dt  Water  Co.,  9  Ariz.  366,  84  Pac.  88. 

"The  decision  will  not  be  disturbed  if  there  is  evidence  in  the 
record  to  sustain  it."  McCoy  v.  Brooks,  9  Ariz.  157^  80  Pac. 
365. 
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*'The  appellate  court  will  not  disturb  the  findings  of  the  trial 
court,  where  there  was  abundance  of  evidence  to  support  the 
findings."  Johnson  v.  Cumrmngs,  7  Ariz.  60,  60  Pac.  870. 
''Where  a  case  is  tried  to  the  court,  and  the  court  makes  its 
findings  of  fact,  such  findings  will  not  be  disturbed  unless 
there  is  a  substantial  failure  of  the  evidence  to  support  the 
findings."  Miller  v.  MiUer,  7  Ariz.  316,  64  Pac.  415;  Mor^ 
ganthau  v.  King,  15  Colo.  413,  24  Pac.  1048 ;  MiUer  v.  Poto- 
shinsky,  1  Colo.  App.  32,  27  Pac.  17;  YouTig  v.  Aguirre,  90 
Cal.  175,  27  Pac.  72. 

KENT,  C.  J. — ^W.  J.  Neuman,  the  appellee,  filed  his  com- 
plaint in  the  court  below  for  a  writ  of  mandamus  to  compel 
the  Nogales  Water  Company  to  install  a  water  meter  for  meas- 
uring the  water  used  by  Neuman  as  a  water  consumer  and  in- 
habitant of  the  town  of  Nogales.  The  complaint  set  forth 
that  Neuman  was  a  consumer  of  water  in  Nogales,  that  he  had 
made  demand  upon  the  water  company  for  the  installation  of 
a  meter,  which  demand  had  been  refused,  and  set  up  an 
ordinance  of  the  town  of  Nogales  relating  to  the  water  com- 
pany, which  ordinance,  among  other  things,  provided  for  cer- 
tain flat  rates  for  water,  graded  according  to  the  use  to  be 
made,  and  provided  that,  when  demanded  by  any  water  con- 
sumer, the  company  should  install  a  water  meter  for  measuring 
the  water  used  by  such  consumer  at  the  meter  rate,  instead  of 
the  flat  rate  provided  by  such  ordinance.  The  answer  ad- 
mitted the  right  of  the  plaintiff  to  the  installment  of  a  water 
meter  for  the  water  used  and  to  be  used  by  the  plaintiff  as  a 
consumer,  but  denied  its  refusal  to  install  such  meter.  Up<Hi 
the  trial  on  the  merits,  no  findings  of  fact  were  made  by  the 
court  below ;  but  a  judgment  was  entered  requiring  the  water 
company  to  install  for  the  plaintiff  *'one  water  meter  to  meas- 
ure the  amount  of  water  furnished  by  the  defendant  and  used 
by  said  plaintiff  and  his  subtenant  in  that  certain  building 
situated  in  Nogales,  Santa  Cruz  county,  Arizona,  a  part  of 
which  is  now  occupied  by  plaintiff  as  a  photograph*  gallery  and 
the  other  part  by  his  subtenant  as  a  grocery  store."  Prom 
this  judgment  the  water  company  has  appealed  to  this  court 

The  question  for  our  determination  is  whether  the  judgment 
is  supported  by  the  evidence  in  the  case.  The  evidence  dis- 
closes that  Neuman  was  the  owner  of  a  number  of  dwelling- 
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houses,  and  had  made  demand  upon  the  water  company  to  in- 
stall one  meter  for  the  service  of  these  several  dwelling-houses. 
The  company  refused  to  furnish  a  single  meter  for  the  meas- 
urement of  the  water  supplied  for  all  of  these  dwelling-houses. 
The  court  did  not  grant  any  relief  to  Neuman  with  respect 
to  this;  hut  the  matter  is  not  before  us,  since  Neuman  has 
not  appealed  from  .the  judgment.  •  The  greater  portion  of  the 
evidence  taken  at  the  trial,  however,  related  to  the  question  of 
the  installment  of  a  meter  for  these  dwelling-houses.  In  ad- 
dition to  this  Neuman  claimed  that  he  had  demanded  of  the 
water  company  the  installment  of  a  meter  for  use  on  his  busi- 
ness premises,  and  on  this  issue  the  court  awarded  judgment 
for  the  installment  of  the  meter  as  hereinbefore  stated.  The 
question  of  his  right  to  the  installment  of  this  particular  meter 
is  the  only  one  before  us  on  this  appeal. 

The  evidence  of  Neuman  shows  that  he  was  a  lessee  of  the 
premises  in  question,  and  that  he  sublet  one  part  thereof  to  a 
subtenant  for  a  grocery  store ,  he  himself  using  the  other  por- 
tion of  the  premises  in  his  own  business.  He  testified:  That 
there  was  a  partition  dividing  the  premises  in  two;  that  his 
subtenant.paid  the  water  company  for  the  water  used  by  such 
subtenant,  and  had  paid  it  ever  since  his  occupancy  thereof, 
and  for  a  year  or  more ;  that  the  demand  he  made  upon  the 
company  was  a  demand  for  one  meter  to  measure  the  water 
supplied  both  to  himself  and  to  the  subtenant.  And  the  evi- 
dence further  shows  that  the  company  refused  to  furnish  one 
meter  to  measure  the  water  used  by  both,  but  offered  to  fur- 
nish a  meter  to  measure  the  water  used  by  Neuman  alone. 
There  is  no  evidence  in  the  record  that  there  was  any  con- 
tractual arrangement  between  Neuman  and  his  subtenant 
under  which  the  former  was  to  furnish  water  to  the  latter,  nor 
that  the  subtenant  ever  demanded  or  desired  that  a  meter  be 
furnished  to  measure  the  water  used  by  him. 

Upon  this  state  of  facts  we  think  that  the  judgment  cannot 
be  supported.  The  complaint  prayed  for  a  writ  of  mandamus 
to  compel  the  installment  of  a  meter  for  measuring  the  water 
used  by  the  plaintiff,  Neuman,  as  a  water  consumer.  The 
evidence  showed  that  Neuman  on  his  business  premises  used 
the  water  separately  and  apart  from  his  subtenant,  and  in  a 
business  not  connected  with  that  of  his  subtenant,  Neuman 
and  his  subtenant  each  dealing  independently  with  the  water 
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company  for  the  water  used  and  consumed  by  each.  Under 
the  facts  in  the  case,  each  was  a  '' separate  consumer"  witiiin 
the  meaning  and  intent  of  the  ordinance  of  the  town,  and  the 
water  company  owed  no  duty  under  such  ordinance  to  furnish 
a  meter  for  the  joint  measurement  of  the  water  used  by  them. 
The  trial  court  was  not  justified,  therefore,  in  awarding  judg- 
ment directing  the  water  company  to  install  such  joint  meter. 
Further,  it  appearing  from  the  undisputed  evidence  in  the  case 
that  no  demand  was  ever  made  by  Neuman  upon  the  water 
company  for  the  installment  of  a  meter  to  measure  the  water 
used  by  him  alone,  and  no  refusal  ever  having  been  made  by 
the  water  company  to  furnish  such  meter  to  him,  upon  the 
pleadings  and  the  proof  judgment  should  have  been  rendered 
for  the  defendant. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  to  that  court,  with  directions  to  enter  judg- 
ment for  the  defendant. 

SLOAN,  DOAN,  and  CAMPBELL,  JJ.,  concur. 


[Civil  No.  1079.    IHled  March  20,  1909.] 
[100  Pac.  799.] 

LEON  BOITVIER  and  FENTON  JONES,  Plaintiffs  and  Ap- 
pellants, V.  CHAELES  BRASS,  Defendant  and  Appellee. 

1.  Replevin — Issues — ^Admissibilitt  or  Evtoence. — On  December  7th 

plaintiff  replevied  cattle  which  he  was  pasturing  in  defendant's 
pasture  on  the  ground  that  defendant  agreed  to  sow  barlej  in  No- 
vember to  produce  further  pasturage  and  failed  to  do  so,  and  also 
alleged  as  special  damage  that,  because  of  the  poor  pasturage,  the 
cattle  were  greatlj  reduced  in  flesh.  Defendant  denied  that  the 
barlej  was  to  be  sown  at  anj  particular  time.  The  evidence  showed 
that  on  November  29th  the  pasturage  had  been  largely  used  up  and 
plaintiff  attempted  to  remove  the  cattle,  but  defendant  refused  to 
permit  their  removal  without  further  payments  for  pasturage.  Sdd, 
that  evidence  as  to  the  average  increase  in  weight  the  cattle  would 
have  gained  upon  first-class  feed  during  the  period  from  December 
1st  to  January  15th  was  immaterial  under  the  pleadings  and  issoes. 

2.  EviDENOE — Hypothehgal  Questions — Conformitt  to  BviDiNOBi— 
Where  plaintiff  replevied  cattle  held  by  defendant  for  fastaiago 
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under  a  contract  entitling  plaintiff  to  remoye  the  cattle  after  the 
first  crop  pasturage  was  exhausted  until  defendant  sowed  the  field, 
and  the  new  pasturage  was  readj,  a  hypothetical  question  as  to  the 
effect  upon  cattle  of  keeping  them  ten  days  upon  first  crop  haj  was 
properlj  refused,  there  being  no  evidence  that  the  hay  upon  which 
the  cattle  were  fed  while  they  were  detained  was  "first  crop"  hay, 
and  the  question  not  correctly  stating  the  period  that  elapsed  from 
the  time  defendant  refused  to  permit  their  removal  to  the  time  they 
were  replevied. 

3.  Animals — CoNTaA.(7r  foe  Pasturaob — Oonsteuction — Entikb  Con- 

tracts.— ^A  contract  by  which  defendant  agreed  for  a  certain  sum, 
payable  in  installments,  to  furnish  pasturage  and  hay  for  plaintiff's 
cattle,  and  later  to  disk  and  sow  a  field  to  produce  further  pasturage, 
was  entire  and  not  severable,  and  hence  defendant  did  not  perform 
his  part  of  the  contract  until  he  had  disked  and  sowed  the  land  as 
agreed. 

4.  Same  —  Same  —  Lien  —  Waivee. — ^Where  defendant  contracted  to 
pasture  plaintiff's  cattle,  and  later  to  disk  a  field  and  sow  barley  to 
produce  further  pasturage,  and  agreed  that  the  cattle  should  be  re* 
moved  after  the  pasturage  was  eaten  off  until  the  other  pasturage 
was  ready,  by  agreeing  that  the  cattle  be  removed,  his  right  to  re- 
tain possession  under  his  lien  during  that  time  was  waived. 

■5.  Same — Same — Compensation — Payment. — ^Where  defendant  agreed 
for  a  certain  sum  to  furnish  pasturage  for  plaintiff's  cattle,  and  to 
later  disk  a  field  and  sow  barley  to  produce  additional  pasturage, 
defendant's  contract  was  not  performed  until  he  had  done  everything 
he  had  agreed  to  do;  and,  there  being  no  agreement  as  to  the  time  of 
payment,  he  was  not  entitled  to  payment  when  the  contract  was 
made. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  of  the  Territory  ctf  Arizona,  in  and  for 
the  County  of  Maricopa.  Edward  Kent,  Judge.  Reversed 
and  remanded. 

The  facts  are  stated  in  the  opinion. 

Charles  Woolf ,  for  Appellants. 

The  damages  claimed  by  the  plaintiffs  consisted  of  two 
elements:  (a)  the  loss  of  the  increase  in  weight  which  each  of 
these  steers  would  have  gained  under  proper  feeding  from  the 
twenty-seventh  day  of  November,  1907,  until  the  time  they 
were  sold,  on  or  about  the  fifteenth  day  of  January,  1908 ;  and 
(b)  the  loss  of  the  feed  that  was  consumed  by  these  steers  from 
Hie  time  the  plaintiffs  recovered  possession  of  them  on  Decem- 
ber 7, 1907,  imtil  the  date  on  which  they  were  soli 
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'*It  is  always  the  object  of  the  law  ...  to  award  compen- 
satory damages  or  such  damages  as  the  word  employed  to  char- 
acterize them  indicates  as  make  good  or  replace  the  loss  caused 
by  the  wrong  or  injury."  13  Cyc.  22;  8  Am.  &  Eng.  Bncy. 
of  Law,  544.  ''Where  no  time  is  fixed  for  payment  for  per- 
sonal property  sold  or  services  rendered,  payment  must  be 
made  on  performance."  5  Cur.  Law,  712;  Kibler  v.  Caplis, 
140  Mich.  28,  112  Am.  St.  Rep.  388,  103  N.  W.  531. 

The  contract  as  shown  by  all  of  the  testimony  was  an  entire 
contract,  and  the  obligation  on  the  part  of  the  defendant  to 
completely  perform  his  part  thereof,  and  that  of  the  plaintiffs 
to  pay  the  agreed  price  were  concurrent  conditions  in  the 
nature  of  mutual  conditions  precedent.  Especially  is  this 
true  in  the  absence  of  the  specific  agreement  as  to  the  time  or 
times  when  the  payments  should  have  been  made,  and  it  cannot 
be  seriously  contended  that  defendant  could  claim  any  amount 
due  in  such  case,  or  could  have  maintained  a  suit  to  recover 
anything  under  the  contract  until  he  had  fully  performed  or 
shown  his  willingness  to  perform  his  part  of  the  contract 
Lawson  on  Contracts,  par.  447 ;  Bank  v.  Hayner,  1  Pet.  455,  7 
L.  Ed.  219 ;  King  Phillip  Mills  v.  Slater,  12  R.  I.  82,  34  Am. 
Rep.  603;  Sargent  v.  Adams,  3  Gray,  72,  63  Am.  Dec.  718; 
Orandy  v.  McCleese,  2  Jones  (N.  C),  142,  64  Am.  Dec.  574. 

'Walter  Bennett,  for  Appellee. 

CAMPBELL,  J.— Appellants  in  October,  1907,  made  a 
verbal  contract  with  appellee,  whereby  they  purchased  of  him 
the  right  to  pasture  cattle  upon  his  fields  and  to  feed  them 
upon  the  hay  stacked  thereon,  such  rights  to  extend  until 
March  1,  1908,  In  addition  to  furnishing  the  pasturage  and 
hay,  appellee  was  at  his  own  expense  to  disk  and  sow  the  fields 
in  barley,  and  to  properly  irrigate  the  same,  in  order  to  pro- 
duce further  feed  thereon  for  the  eattle  of  appellants.  The 
agreed  price  was  $725,  $100  of  which  was  paid  at  the  time  of 
the  making  of  the  contract.  Appellants  claim  that,  by  the 
terms  of  the  contract,  they  were  to  pay  $100  at  the  making 
thereof,  $300  January  1,  1908,  and  the  balance  March  1,  1908, 
and  that  the  fields  were  to  be  disked  and  sowed  during  the 
month  of  November,  1907.  The  appellee  claims  that,  when  the 
contract  was  made,  nothing  was  said  as  to  the  time  when  the 


March,  1909.]  Bouvieb  v.  Brass.  313 

amount  agreed  upon  was  to  be  paid,  but  at  the  time  the  con- 
tract was  made  $100  was  paid  to  him  upon  account.  He  fur- 
ther claims  that  no  time  was  specified  at  which  he  was  to  sov/ 
the  barley,  except  that  it  was  to  be  after  each  field  was 
pastured  off,  and  that  he  complied  fully  with  his  contract. 
Appellants  were  to  remove  the  cattle  to  other  pasture  until  the 
barley  was  sufficiently  grown  for  feed.  On  November  29,  1907, 
the  pasturage  in  large  part  having  been  used,  appellaiits 
sought  to  remove  the  cattle  to  other  pastures,  but  appellee  re- 
fused to  permit  their  removal  without  a  further  payment  being 
made,  claiming  a  lien  thereon  for  pasturage.  On  December 
7th,  appellants  instituted  this  action  to  replevin  the  cattle  and 
to  recover  damages  for  wrongfully  detaining  them.  By  way 
of  special  damages  it  is  alleged  that,  by  reason  of  the  wrongful 
detention,  because  of  the  poor  pasturage,  the  cattle  were 
greatly  reduced  in  flesh,  to  the  injury  of  appellants  in  the  sum 
of  $50  per  day  for  each  day  that  the  cattle  were  so  wrongfully 
detained.  For  a  second  cause  of  action  appellants  claim  dam- 
ages in  the  sum  of  $250  for  the  failure  of  appellee  to  disk  and 
sow  the  fields  during  the  month  of  November.  In  his  answer, 
appellee,  after  a  general  denial,  set  forth  his  understanding  of 
the  contract,  as  above  indicated,  and  by  way  of  cross-complaint 
demanded  the  balance  of  the  contract  price,  $625.  The  case 
was  tried  to  a  jury,  and  a  verdict  returned  in  favor  of  the 
appellee  upon  his  cross-complaint  in  the  sum  of  $450. 

Appellants  make  numerous  assignments  of  error,  the  first  of 
which  relates' to  the  action  of  the  court  in  sustaining  objections 
to  certain  hypothetical  questions  propounded  by  them  to  wit- 
nesses. Two  of  these  questions  call  for  the  opinion  of  wit- 
nesses as  to  the  average  increase  in  weight  the  cattle  would 
have  gained  upon  first-class  feed  during  the  period  from  De- 
cember 1st  to  January  15th.  Under  the  pleadings  and  evi- 
dence in  this  case  we  do  not  see  how  the  answers  to  these  ques- 
tions could  have  been  material,  and  are  therefore  of  the 
opinion  that  the  objections  to  their  materiality  were  properly 
sustained.  The  other  questions  sought  the  opinion  of  a  wit- 
ness as  to  the  effect  upon  cattle  of  keeping  them  for  ten  days 
upon  ** first  crop"  hay,  without  green  pasturage.  Objections 
that  the  questions  assumed  the  existence  of  facts  not  in  evi- 
dence were  sustained.  There  is  testimony  in  the  record  that 
cattle  will  not  do  as  wdl  upon  ''first  crop"  hay  as  upon  that 
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harvested  from  later  crops,  but  at  the  time  these  questions  were 
asked  there  was  nothing  in  the  record  showing  that  the  hay 
upon  which  the  cattle  were  fed  while  detained  was  *' first 
crop'*  hay,  nor  did  the  questions  correctly  state  the  period  that 
elapsed  from  the  time  appellee  refused  to  permit  the  cattle  to 
be  removed  on  November  29th  until  they  were  replevied  on 
December  7th. 

.The  court  instructed  the  jury  that  if  the  consideration  for 
the  pasturage,  hay  and  services  in  sowing  the  barley  was  to 
be  paid  in  installments,  as  claimed  by  appellants,  there 
was  nothing  due  under  the  contract  at  the  time  the  cattle  were 
sought  to  be  removed,  and  the  appellee  had  no  right  to  retain 
the  custody  of  the  cattle,  but  if  the  contract  was  that  the  entire 
amount  was  payable  at  the  time  the  cattle  were  placed  upon 
the  pasture,  or  if  nothing  was  said  as  to  when  it  was  to  be  paid, 
then  appellee  had  a  lien  upon  the  cattle  for  the  entire  amount, 
and  was  within  his  rights  in  refusing  to  permit  their  removal 
The  testimony  of  appellee  is  to  the  effect  that  at  the  time  the 
contract  was  made  nothing  was  said  as  to  when  payment  was 
to  be  made;  that  $100  was  paid  him  to  bind  the  bargain; 
that  he  was  to  disk  and  sow  the  fields  as  soon  as  the  pasturage 
then  growing  was  eaten  off ;  and  that  it  was  contemplated  that 
the  cattle  should  be  removed  to  and  kept  upon  other  pasture 
until  he  had  completed  disking  and  sowing  the  field,  and  until 
the  barley  had  sufficiently  grown  to  afford  further  pasturage. 
If  the  contract  had  been  for  the  pasturage  and  hay  alone,  there 
would  be  no  difficulty  in  this  case.  The  contract  price  would 
have  been  payable  immediately  upon  appellants  taking  posses- 
sion, and  appellee,  under  his  lien,  could  have  retained  the 
cattle  until  payment  was  made.  But  the  contract  calls  for 
more  than  the  delivery  of  possession  of  the  hay  and  fields.  It 
also  calls  for  services  to  be  rendered,  and  is  entire  and  not 
separable.  Appellants  were  to  pay  the  lump  sum  of  $725  for 
the  hay  and  grass  then  growing,  and  for  the  services  in  disk- 
ing the  land  and  sowing  the  barley.  Appellee  could  not  claim 
that  his  part  of  the  contract  had  been  performed  until  all  had 
been  done  that  the  contract  called  for.  We  need  not  determine 
the  extent  of  appellee's  lien ;  for,  having  agreed  that  the  cattle 
might  be  removed  from  his  possession  before  the  money  was 
due,  he  had  waived  his  right  to  retain  them.  It  does  not  neces- 
sarily follow  that  he  had  no  lien,  nor  that  the  cattle,  while  re- 
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moved  from  his  custody,  were  not  subject  to  his  lien,  so  long  as 
they  remained  the  property  of  appellants,  but  simply  that  he 
had  contracted  away  his  right  to  retain  possession  of  them. 

In  our  opinion  error  was  committed  by  the  trial  court  in  in- 
structing the  jury  in  effect  that,  if  nothing  was  said  at  the 
time  the  contract  was  made  as  to  when  the  money  should  be 
payable,  it  became  and  was  payable  at  the  making  thereof. 

The  judgment  of  the  lower  court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

SLOAN,  DOAN,  and  NAVE,  JJ.,  concur. 


[Civil  No.  1065.    Filed  March  20,  1909.] 
[100  Pae.  806.] 

T.  D.  HOOKS,  Trustee  in  Bankruptcy  of  the  Estate  of 
CHARLES  P.  PASCOE,  Bankrupt,  Plaintiff  and  Appel- 
lant, V.  THE  GILA  VALLEY  BANK  AND  TRUST 
COMPANY,  a  Corporation,  Defendant  and  Appellee. 

1.  Partnebship — ^DiBTS  or  Firm — ^Inditidual  Liabhjtt. — ^A  debt  due 

from  partners  is  enforceable  against  each. 

2.  Setoff  of  ''Mutual  Debts." — A  firm  note  to  a  bank,  assumed  by  an 
insolvent  partner  on  dissolution  of  the  firm,  became  his  individual 
indebtedness,  and  such  debt  with  the  amount  due  him  as  a  depositor, 
independent  of  anj  partnership  consideration,  became  mutual  debts 
within  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30  Stat.  565  [U.  S. 
Comp.  Stats.  1901,  p.  3450])  seiftion  68,  allowing  setoffs. 

3.  Same — Sams. — ^The  right  of  a  bank  under  bankruptcy  act  (Act  July  1, 
1898,  c.  541,  30  Stat.  565  [U.  S.  Comp.  Stats.  1901,  p.  3450] )  section 
68,  to  set  off  against  a  deposit  an  overdue  note  of  the  depositor,  is 
not  affected  by  the  fact  that  the  note  is  secured  by  a  chattel  mort- 
gage. 

4.  Same — "Pbefebential  Tbanbfebs." — Setting  off  a  deposit  against  an 
insolvent  depositor's  note  to  a  bank  secured  by  a  mortgage  is  not  a 
preferential  transfer  under  the  bankruptcy  act  (Act  July  1,  1898, 
e.  541,  30  Stat.  644  [U.  S.  Comp.. Stats.  1901,  p.  3418]). 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Graham. 
Frederick  S.  Nave,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
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W.  E.  Dial,  for  Appellant 
Bawlins  &  Little,  for  Appellee. 

SLOAN,  J. — ^The  appellant,  T.  D.  Hooks,  as  trustee  in  bank- 
ruptcy of  the  estate  of  Charles  F.  Pasooe,  bankrupt,  brought 
this  action  in  the  district  court  of  Graham  county  against  the 
Gila  Valley  Bank  and  Trust  Company  to  recover  the  sum  of 
$414.92,  which,  as  alleged  in  the  complaint,  Pascoe  had  on  de- 
posit with  the  defendant  bank  at  the  time  the  former  filed  his 
petition  in  bankruptcy,  to  wit,  April  10,  1905.     The  bank,  as 
a  defense  to  this  claim,  set  up  that  in  December,  1904,  Pascoe 
and  one  Theo.  Shirley  were  copartners  engaged  in  the  livery 
and  feed  stable  business  in  the  town  of  Clifton;  that  on  De- 
cember 28,  1904,  the  partnership  was  dissolved,  Pascoe  then 
purchasing  the  business  and  becoming  thereby  the  sole  owner 
thereof,  and,  by  agreement  with  Shirley,  assuming  all  the  out- 
standing indebtedness  of  the  firm ;  that  on  February  8,  1905^ 
Pascoe  had  on  deposit  to  his  credit  with  the  defendant  bank 
the  sum  of  $414.92 ;  that  at  the  close  of  business  on  that  day, 
Pascoe  being  insolvent  and  indebted  to  it  on  a  certain  promis- 
sory note  then  due  and  payable  for  an  amount  greatly  exceed- 
ing said  deposit,  the  bank,  after  paying  the  outstanding  checks 
of  Pascoe,  credited  the  balance  of  said  deposit,  to  wit,  the  sum 
of  $328.22,  on  said  promissory  note.    A  trial  was  had  upon  the 
issues  thus  presented,  and  judgment  was  rendered  for  the  de- 
fendant.    From  this  judgment,  the  plaintiff  has  appealed. 

On  the  trial  the  facts  pleaded  by  defendant  were  proven, 
and,  in  addition,  it  was  shown  that  the  promissory  note  re- 
ferred to  in  defendant's  answer  was  the  note  of  the  firm  of 
Pascoe  &  Shirley,  and  that  this  note  was  secured  by  a  chattel 
mortgage  upon  all  the  personal  property  owned  by  the  firm  at 
the  time  of  its  execution.  It  further  appears  that  on  Feb- 
ruary 8,  1905,  the  bank  had  taken  possession  of  the  mortgaged 
property,  and  that  it  subsequently,  and  after  the  filing  of  the 
petition  in  bankruptcy  by  Pascoe,  foreclosed  this  mortgage, 
and  obtained  a  deficiency  judgment  against  Pascoe.  The  trial 
court  held  that  under  the  circumstances  thus  disclosed  the 
bank  had  a  right,  under  the  bankruptcy  act  (Act  July  1, 1898, 
c.  541,  30  Stat.  544  [U.  S.  Comp,  Stats.  1901,  p.  3418] ) ,  to  ofl!- 
set  the  amount  of  Pascoe 's  deposit  against  the  amount  due  on 
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the  promissory,  note  of  Pascoe  &  Shirley.  The  correctness  of 
this  ruling  is  the  sole  question  raised  by  the  appellant  for  our 
decision. 

Section  68  of  the  bankruptcy  act  provides:  "In  all  cases  of 
mutual  debts  or  mutual  credits  between  the  estate  of  the  bank-' 
rupt  and  a  creditor  the  account  shall  be  stated  and  one  debt 
shall  be  a  setoff  against  the  other  and  the  balance  only  shall  be 
allowed  or  paid.  A  setoff  or  counterclaim  shall  not  be  allowed 
in  favor  of  any  debtor  of  the  bankrupt  which  (1)  is  not  prov- 
able against  the  estate ;  or  (2)  was  purchased  by  or  transferred 
to  him  after  the  filing  of  the  petition,  or  within  four  months 
before  such  filing,  with  a  view  to  such  use  and  with  the  knowl- 
edge or  notice  that  such  bankrupt  was  insolvent,  or  had  com- 
mitted an  act  of  bankruptcy.''  Under  this  section  of  the  act, 
the  right  of  the  bank  to  offset  Pascoe 's  deposit  against  the 
note  depends,  in  the  first  place,  upon  whether  the  deposit  and 
the  promissory  note  constituted  mutual  debts  between  the  bank 
and  Pascoe ;  and,  in  the  second  place,  whether  the  amount  due 
ffrom  Pascoe  to  the  bank  on  the  promissory  note  was  a  debt 
provable  against  the  estate.  It  is  axiomatic  almost  that  a  debt 
due  from  partners  is  enforceable  against  each  of  the  partners. 
In  the  case  of  Tiicker  v.  Oxley,  5  Cranch,  34,  3  L.  Ed.  29,  the 
supreme  court  of  the  United  States,  construing  the  bankrupt 
law  of  1800,  which  in  its  application  to  setoffs  is  similar  in  im- 
port to  the  act  of  1898,  held  that  a  joint  debt  due  from  part- 
ners may  be  set  off  against  a  separate  claim  of  the  assignee  of 
one  of  the  partners.  See,  also,  Oray  v.  Rollo,  18  Wall.  629,  21 
L.  Ed.  927.  Independent,  however,  of  this  view  of  the  law 
governing  partnerships  in  its  application  to  the  construction  of 
the  term  ** mutual  debts,"  as  used  in  the  statute,  there  is  the 
additional  fact  to  be  considered  in  this  case  that  Pascoe  had 
assumed  payment  of  the  promissory  note  at  the  time  of  the 
dissolution  of  the  partnership.  It  became,  therefore,  his  in- 
dividual indebtedness,  and  the  debt  evidenced  by  the  note  with 
the  amount  due  from  the  bank  to  him  as  a  depositor  became, 
independent  of  any  partnership  consideration,  mutual  debts. 

It  is  argued  by  counsel  for  appellant  that  in  no  event  did 
the  bank  have  the  right  to  make  the  setoff,  inasmuch  as  the 
note  was  secured  by  mortgage.  A  case  in  which  the  precise 
question  here  presented  was  involved  is  that  of  West  v.  Bank 
of  LaJuma,  16  OU.  328,  86  Pac.  469.    It  was  there  held  that  a 
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bank  had  a  right  to  offset  the  amount  of  a  deposit  against  an 
overdue  note  of  the  depositor  held  by  it  which  was  secured  hj 
chattel  mortgage  upon  a  stock  of  merchandise,  the  depositor 
being  at  the  time  insolvent,  and  that  this  was  not,  under  the 
bankruptcy  act,  a  preferential  transfer.  That  such  an  offset 
was  not  a  preferential  transfer  and  may  be  made,  the  case  of 
New  York  County  Bank  v.  Massey,  192  U.  S.  138,  24  Sup.  Ct 
199,  48  L.  Ed.  380,  is  in  point. 

We  see  no  error  in  the  record,  and  the  judgment  is  therefore 
afSrmed. 

KENT,  C.  J.,  and  DOAN  and  CAMPBELL,  JJ.,  concur. 


[Civil  No.  1094.     Filed  March  20,  1909.] 
[100  Pac.  807.] 

THE  COPPER  BELLE  MINING  COIIPANY,  a  Corpora- 
tion of  the  State  of  West  Virginia,  and  THE  COPPER 
BELLE  MINING  COMPANY  OP  ARIZONA,  a  Cor- 
poration  of  the  Territory  of  Arizona,  Defendants  and 
Appellants,  v.  MARTIN  COSTELLO,  Plaintiff  and  Ap- 
pellee. 

1.  Continuance — ^Discretion  op  Coubt.— The  grrantiiig  or  Tcfusing  » 
continuance  to  defendant  on  the  filing  of  a  supplemental  complaint 
IB  within  the  discretion  of  the  trial  court. 

2.  MOB.TGAGES — FOKECLOSUKE — TiME  TO  SUE — CONSTBUCTION  OV  INSTRU- 
MENT.— In  determining  the  time  for  foreclosing  a  mortgage,  tlitf 
mortgage  and  collateral  note  must  be  construed  together. 

3.  Same — ^Foreclosure  by  Action — Time  to  Sue. — Where  the  mortgage 

provides  for  foreclosure  on  default  in  payment  of  interest,  sueh 
foreclosure  may  be  had  for  both  principal  and  interest,  though  the 
principal,  bj  the  terms  of  the  note,  be  not  yet  due. 

4.  Same — Foreclosure — Construction  or  Mortgage. — A  mortgage  con- 

taining a  power  to  sell  as  prescribed  by  law  in  case  of  default  in 
interest,  though  the  principal  be  not  yet  due,  may  be  foreclosed  on 
such  a  default  by  an  action. 

5.  Bankruptot  —  Effect    of    Discharge.  —  Bankruptcy    proceedings 

against  the  mortgagor,  to  which  the  mortgagee  was  not  a  party,  do 
not  discharge  the  prior  lien  of  the  mortgage  on  the  property  covered 
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bj  it,  or  prevent  a  judgment  against  the  proceeds  of  the  sale  of 
■uch  property  to  which  the  lien  has  been  transferred. 

6.  Corporations — Purchasing  Corporation's  Own  Stock. — ^A  purchase 

bj  a  mining  corporation  of  its  own  stock  cannot  be  upheld  if  exist- 
ing creditors  were  in  fact  therebj  injured. 

7.  Same — Exaction  o»  Directors — ^Validity  of  Acts. — Corporate  di- 

rectors, who  assume  the  office  after  election  without  objection,  are 
at  least  de  facto  directors,  and  their  acts  are  valid,  so  that  creditors 
cannot  object  to  the  foreclosure  of  a  corporate  mortgage  authorized 
hj  them  on  the  ground  that  they  were  nonresidents. 

8.  Same — Corporate  Acts — ^Validity  or  Mortgage. — The  fact  that  some 

of  the  directors  are  not  residents  of  the  state,  as  required  by  statute, 
does  not  invalidate  a  corporate  mortgage  given  by  them  on  lands 
in  another  state. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Cochise  County. 
Fletcher  M.  Doan,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

*  See,  also,  11  Ariz.  334,  95  Pac.  94. 

Francis  M.  Hartman,  for  Appellants. 

The  second  mortgage  did  not  provide  for  any  default  for 
nonpayment  of  interest.  The  mortgagee  for  default  in  the 
interest  could  not  foreclose  before  the  maturity  of  the  note. 
Van  Loo  v.  Vcm  Aken,  104  Cal.  269,  37  Pac.  925 ;  Willmms 
V.  Totvnsend,  31  N.  Y.  415.  And  nonpayment  of  an  install- 
ment does  not  authorize  judgment  for  the  whole  debt.  Wilt- 
sie  on  Mortgage  Foreclosure,  sec.  37;  Blctck  v.  Reno,  59  Fed. 
921 ;  Bank  v.  Johnson,  53  Cal.  99. 

The  confirmation  of  a  composition  discharges  the  bankrupt 
from  his  debts.  In  re  Jersey  Island  Pkg,  Co.,  152  Fed.  839 ; 
Pierce  v.  WUcox,  40  Ind.  70.    After  a  discharge  in  bank- 

.  ruptcy  no  decree  can  be  made  against  the  person  of  the  bank- 
rupt on  account  of  a  mortgage  debt  due  and  provable  before 
bankruptcy.  Wolfe  v.  Bate,  48  Ky.  (9  B.  Mon.)  208;  Black- 
well  V.  F,  &  M,  Bank  (Tex.  Civ.  App.),  76  S.  W.  454;  Delia 

.  County  Bank  v.  McGrandhan,  37  Wash.  307,  79  Pac.  796 ; 
HolUmd  V.  Cunliff,  96  Mo.  App.  67,  69  S.  W.  737.  Where  a 
claim  against  a  bankrupt  is  duly  scheduled,  it  is  in<sluded  in 
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his  discharge,  whether  the  creditor  proves  it  or  not.    In  re 
Kuffler,  153  Fed.  667. 

A  purchase  by  a  corporation  of  its  own  shares  of  stock  paid 
for  out  of  its  assets,  or  secured  by  a  mortgage  on  its  prop- 
erty, is  void  as  to  creditors.  Cook  on  Corporations,  sec.  311. 
p.  675;  Lotve  v.  Pioneer  Threshing  Co.  (C.  C.  A.),  70  Fed. 
646. 

The  special  meeting  of  the  stockholders  and  the  board  of 
directors  to  authorize  the  notes  and  mortgage  were  held  out- 
side the  state  of  the  creation  of  the  corporation  and  outside 
the  Territory  of  Arizona.  The  place  of  the  meetings  of  stock- 
holders must  be  within  the  state  creating  the  corporation. 
Cook  on  Corporations,  5th  ed.,  sec.  589;  2  Purdy's  Beach  on 
Private  Corporations,  sec.  671. 
■         • 

James  Reilly,  and  Ben  Goodrich,  for  Appellee. 

In  Hooper  v.  Stump,  2  Ariz.  262,  14  Pac.  799,  this  court 
in  construing  precisely  the  same  language  that  appears  in  the 
mortgage  under  consideration,  says:  **The  language  [of  the 
mortgage]  is  plain,  and  can  mean  nothing  else  than  on  failure 
to  pay  the  principal  or  the  interest  power  is  given  to  sell  the 
premises  and  retain  such  principal  and  interest.  If  it  were 
only  to  recover  interest  in  default  of  payment  of  interest,  why 
say  to  retain  principal?  Such  is  the  contract  and  by  it  the 
parties  must  stand.  We  see  no  need  in  referring  to  author- 
ities." In  BrickeU  v.  Batcheldor,  62  Cal.  630,  the  court  holds 
that  the  authorization  to  sell  in  the  manner  prescribed  by 
law  means  by  suit  under  foreclosure.  Phelps  v.  Mayers,  126 
Cal.  550,  58  Pac.  1048,  and  cases  cited;  Clemmens  v.  Luce, 
101  Cal.  435,  35  Pac.  1032.  The  judgment  of  the  lower  court 
should  be  sustained.  Pars.  3280,  1433,  Ariz.  Bev.  Stats. 
1901 ;  Tinsley  v.  Boykin,  46  Tex.  597 ;  Kesner  v.  Trigg,  98  U. 
S.  54,  25  L.  Ed.  84;  Olcott  v.  Bynum,  17  Wall.  63,  21  L.  Ed. 
575 ;  Chicago  &  Vincennes  R,  R.  Co.  v.  Fosdick,  106  U.  S.  68, 
1  Sup.  Ct.  10,  27  L.  Ed.  47 ;  Central  R.  R.  Co.  v.  Central  Trust 
Co,,  133  U.  S.  89,  10  Sup.  Ct.  235,  33  L.  Ed.  561 ;  Simmons  v. 
Burlington  C.  dk  R.  N.  Co.,  159  U.  S.  288,  16  Sup.  Ct.  1,  40 
L.  Ed.  150 ;  Farmers'  Loan  &  Trust  Co.  v.  Oregon  etc.  B.  S., 
24  Fed.  411 ;  Hawkins  y.  HiU,  15  Cal.  499,  76  Am.  Dec.  499. 
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KENT,  C.  J. — This  is  an  action  brought  by  Martin  Cos- 
tello against  the  Copper  Belle  Mining  Company,  a  corporsr 
tipn  of  the  state  of  West  Virginia,  and  the  Copper  Belle 
Mining  Company  of  Arizona,  a  corporation  of  the  territory 
of  Arizona  (which  we  will  hereafter  refer  to  as  the  "West 
Virginia  company"  and  the  "Arizona  company,"  respec- 
tively), to  recover  on  certain  promissory  notes  given  by  the 
West  Virginia  company  to  one  Oleeson  and  subsequently  as- 
signed by  him  to  Costello,  and  to  foreclose  the  liens  covered 
by  two  mortgages  upon  certain  mining  property  of  the  West 
Virginia  company  given  to  secure  the  notes.  The  complaint 
contained  two  causes  of  action ;  the  first  cause  of  action  being 
on  a  certain  promissory  note  for  the  sum  of  $15,100,  secured 
by  a  first  mortgage  on  the  property  and  for  a  certain  amount 
expended  by  Costello  for  assessment  work  upon  the  mines 
covered  by  the  terms  of  the  mortgage,  and  the  second  cause 
of  action  set  up  the  execution  of  four  certain  promissory  notes 
aggregating  $53,000,  secured  by  a  second  mortgage  on  the 
same  property,  and  alleged  that  a  certain  amount  of  interest 
was  due  upon  said  last-mentioned  notes,  although  the  prin- 
cipal thereof  was  not  due  and  payable  at  the  time  of  the  filing 
of  the  complaint.  Judgment  was  prayed  for  the  full  amount 
of  the  principal  and  interest  of  the  note  set  up  in  the  first 
cause  of  action,  for  the  amount  expended  for  assessment  work, 
for  the  interest  due  on  the  notes  set  up  in  the  second  cause 
of  action,  for  a  determination  of  the  present  value  of  the  four 
promissory  notes  set  up  in  the  second  cause  of  action,  and  for 
a  decree  foreclosing  the  mortgage  liens  upon  the  property 
of  the  West  Virginia  company.  Upon  the  first  trial  of  the 
action,  the  district  court  found  for  the  plaintiflf  for  the  full 
amount  of  the  claims  set  up  in  the  first  cause  of  action,  and 
for  a  certain  amount  of  interest  due  on  the  notes  set  up  in 
the  second  cause  of  action.  An  appeal  was  taken  from  the 
judgment  so  entered,  and  upon  such  appeal  the  judgment  was 
affirmed  by  this  court  as  to  the  amount  found  due  upon  the 
first  cause  of  action,  but  modified  by  striking  out  therefrom 
the  amount  found  by  the  trial  court  to  be  due  for  interest  on 
the  notes  set  up  in  the  second  cause  of  action,  for  the  reasons 
given  in  our  opinion,  reported  in  95  Pac.  94,  without  preju- 
dice to  the  plaintiff  to  thereafter  enforce  such  rights  as  he 
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might  have  under  his  second  cause  of  action.  The  case  there- 
after came  on  for  trial  in  the  district  court  upon  the  plain- 
tiff's second  cause  of  action  as  set  up  in  his  original  complaint 
and  upon  the  amended  answers  of  the  two  defendant  corpora- 
tions subsequently  filed,  and  upon  a  pleading  filed  at  the  time 
of  the  trial  by  the  plaintiff  with  the  leave  of  the  court,  in 
the  nature  of  a  supplemental  complaint  which  set  up  that, 
since  the  judgment  was  rendered  in  favor  of  the  plaintiff  on 
his  first  cause  of  action,  the  mining  property  covered  by  the 
mortgages  had  been  sold  by  the  sheriff  on  execution  to  satisfy 
the  judgment  obtained  upon  the  first  cause  of  action,  for  the 
sum  of  $89,346.25,  and  that  the  balance  thereof,  after  the 
payment  of  the  amount  of  such  judgment,  to  wit,  the  sum  of 
$63,964.92,  had  been  paid  into  court  to  be  applied  by  the  court 
so  far  as  it  might  be  necessary  for  the  payment  of  the  notes 
set  up  in  the  second  cause  of  action,  with  interest;  and  fur- 
ther set  up  the  expenditure  by  the  plaintiff  of  a  certain 
amount  of  money  for  assessment  work  upon  the  property  since 
the  filing  of  the  original  complaint.  To  this  supplemental 
complaint  answers  were  duly  filed  by  the  defendant  corpora- 
tions. Judgment  was  rendered  for  the  plaintiff  for  the  sum 
,  of  $65,616.45,  to  be  satisfied  only  out  of  the  proceeds  in  the 
hands  of  the  court  from  the  sale  above  referred  to,  and  against 
the  Arizona  company  for  costs ,  no  personal  judgment  being 
rendered  against  the  West  Virginia  company.  From  this 
judgment  and  the  denial  of  a  motion  for  a  new  trial,  the 
defendant  corporations  have  appealed. 

Except  for  the  facts  set  forth  in  the  supplemental  com- 
plaint, the  pleadings  and  the  evidence  upon  the  second  trial 
were  substantially  the  same  as  upon  the  first.  A  full  state- 
ment of  the  case  is  to  be  found  in  our  former  opinion  (11 
Ariz.  335,  95  Pac.  94),  and  need  not  be  repeated  here.  It  is 
proper  to  state,  however,  that,  in  addition  to  the  facts  estab- 
lished upon  the  first  trial,  the  evidence  showed  and  the  court 
found  upon  the  second  trial  the  following  facts :  That  on  Feb- 
ruary 4,  1902,  the  West  Virginia  company  executed  and 
delivered  to  Gleeson,  for  value,  its  four  promissory  notes 
aggregating  $53,000,  secured  by  its  second  mortgage  on  the 
property.  That  according  to  the  terms  of  the  mortgage  plain- 
tiff was  authorized  to  have  the  assessment  work  required  by 
law  to  be  done  performed  on  said  mining  claims,  and  the 
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amount  so  expended  by  the  plaintiff  was  found.  That  before 
maturity  the  notes  were  assigned  by  Gleeson  to  the  plaintiff 
for  value.  That  in  April,  1904,  the  Arizona  company  acquired 
by  conveyance  from  the  West  Virginia  company  the  mining 
claims  covered  by  the  mortgage.  That  at  the  time  of  the  exe- 
cution and  delivery  of  the  notes  and  mortgage  the  West  Vir- 
ginia company  had  assets  largely  in  excess  of  its  debts  and 
liabilities.  That  the  defendant  Gleeson  did  not  make  any 
false  or  fraudulent  representations  to  the  West  Virginia  com- 
pany as  to  the  physical  condition  of  the  mines  or  the  finan- 
cial condition  of  the  company.  That  the  officers  of  the  com- 
pany had  ample  opportunity  to  investigate  the  conditions  for 
themselves,  and  did  not  rely  upon  any  representations  of  Glee- 
son in  regard  thereto.  That  on  February  28,  1903,  the  West 
Virginia  company  was  adjudged  a  bankrupt,  and  thereafter 
certain  creditors  of  said  bankrupt  proved  their  claims,  and 
thereafter  the  Arizona  company  became  the  owner  of  such 
claims  by  assignment.  That  the  notes  sued  upon  were  given, 
and  the  mortgage  securing  the  same  became  a  lien  upon  the 
property,  more  than  a  year  prior  to  said  adjudication  in  bank- 
ruptcy, and  more  than  five  months  prior  to  the  filing  of  the 
petition  on  which  said  adjudication  was  made.  That  the 
plaintiff  did  not  present  the  notes  sued  on  nor  the  indebted- 
ness thereon  as  a  claim  in  the  bankruptcy  proceedings,  but 
prayed  leave  therein  to  sue  in  the  proper  court  for  the  fore- 
closure of  his  Uen  on  said  security  for  the  satisfaction  of  the 
debt.  That  since  the  judgment  in  favor  of  the  plaintiff  on 
the  first  cause  of  action  was  entered,  an  ord^r  of  sale  was 
issued  out  of  the  district  isourt  commanding  the  sheriff  to  sell 
on  execution  the  mining  property  covered  by  the  mortgage, 
and  that  the  proceeds  thereof,  less  the  amount  of  the  judg- 
ment on  the  first  cause  of  action,  had  been  paid  into  court 
by  the  sheriff  to  be  applied  as  far  as  necessary  to  the  payment 
of  the  notes  secured  by  the  second  mortgage  and  covered  by 
the  second  cause  of  action. 

Of  the  numerous  assignments  of  error  set  up  by  the  appel- 
lants, many  are  not  argued  by  counsel  in  his  brief,  and  some, 
having  been  already  disposed  of  by  our  former  opinion,  re- 
quire no  consideration.  The  appellants  claim  that  the  court 
erred  in  not  granting  a  continuance  of  the  trial  at  the  time 
the  plaintiff  by  leave  of  the  court  filed  his  supplemental  com- 
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plaint.  The  granting  of  such  a  continuance  was  a  matter  in 
the  sound  discretion  of  the  trial  court.  As  no  facts  were  pre- 
sented either  to  the  trial  court  or  to  this  court  in  appellant's 
brief  to  show  that  the  defendants  were  prejudiced  by  the  re- 
fusal to  grant  the  continuance,  we  may  not  hold  that  the  trial 
court  abused  its  discretion  in  its  refusal. 

A  special  demurrer  was  interposed  to  the  complaint  on  the 
ground  that  the  second  cause  of  action  was  prematurely 
brought,  in  that  none  of  the  notes  sued  upon  in  the  second 
cause  of  action  were  due  at  the  time  the  second  cause  of 
action  was  commenced,  since  the  date  of  maturity  of  the  first 
of  the  notes  had'  not  arrived,  and  there  was  no  proyision  in 
the  notes  or  mortgage  that  upon  default  of  the  interest  the 
principal  should  become  due  and  payable;  but,  on  the  con- 
trary, by  the  provisions  thereof  the  interest,  if  not  paid,  was 
to  be  added  to  the  principal  and  draw  like  interest  therewith 
from  the  date  of  its  accrual.  This  demurrer  was  overruled 
by  the  court,  and  its  action  in  that  regard  is  assigned  as  error. 
Each  note  contains  the  following  provision:  ''The  said  in- 
terest to  be  paid  yearly  at  the  end  of  each  year,  and  if  not 
so  paid  to  be  added  to  the  principal  and  to  draw  like  interest 
from  the  date  of  its  accrual."  The  mortgage  contains  the 
following  clause:  ''But  in  case  default  be  made  in  the  pay- 
ment of  the  principal  or  of  any  interest  for  a  term  of  three 
months  after  the  said  interest  shall  become  due,  as  provided 
in  said  promissory  note,  then  the  said  party  of  the  second 
part,  his  executors,  administrators  or  assigns,  are  hereby  em- 
powered to  sell  the  hereinbefore  described  property  with  all 
and  every  of  the  appurtenances,  or  any  part  thereof,  in  the 
manner  prescribed  by  law,  and  out  of  the  money  arising  from 
said  sale,  to  retain  the  said  principal  and  interest,  together 
with  costs  and  charges  of  such  sale,  and*  three  per  cent  attor- 
ney 's  fees,  and  also  any  and  all  sums  of  money  that  the  said 
party  of  the  second  part  (the  mortgagee)  finds  it  necessary 
to  pay  out  to  preserve  the  title  to  the  properly  hereinbefore 
described,  with  three  per  cent  per  annum  interest  thereon, 
and  th«  surplus,  if  any,  on  demand  to  be  paid  to  the  party  of 
the  first  part,  its  successors  and  assigns."  Construing  the 
note  and  the  mortgage  together,  as  we  must,  it  seems  plain 
that,  where  the  mortgage  gives  power  to  sell  the  premises  and 
retain  the  principal  and  interest  uiK>n  default  in  the  payment 
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of  interest,  the  mortgage  may  be  foreclosed  and  the  prin- 
cipal and  interest  recovered,  though  the  principal,  by  the 
terms  of  the  note,  be  not  yet  due,  and  that  the  authorization 
to  sell  in  the  manner  prescribed  by  law  gives  the  power  to 
sell  under  foreclosure  proceedings.  We  have  heretofore  so 
held  in  construing  a  mortgage  of  similar  tenor,  and  our  hold- 
ing has  the  support  of  authority.  Hooper  v.  Stump,  2  Ariz. 
262, 14  Pac.  799 ;  Phelps  v.  Mayers,  126  Cal.  549,  58  Pae.  1048 ; 
Clemens  v.  Luce,  101  Cal.  432,  35  Pac.  1032.  The  trial  court 
was  therefore  right  in  overruling  the  demurrer. 

The  appellant  claims  that  the  trial  court  erred'  in  not  hold- 
ing that  the  proceedings  whereby  tbe  West  Virginia  company 
was  adjudged  a  bankrupt,  and  a  composition  of  creditors 
effected,  extinguished  the  debt  and  the  lien  of  the  mortgage. 
The  plaintiff  did  not  prove  his  claim  in  the  bankruptcy  court 
and  was  not  a  party  to  the  compositibn.  We  do  not  need  to 
question  the  contention  of  the  appellant  that  by  the  bank- 
ruptcy proceedings  the  West  Virginia  company  was  discharged 
from  the  debt  and  from  any  liability  upon  a  personal  judg- 
ment, since  no  personal  judgment  against  the  company  has 
been  entered  in  this  action.  The  bankruptcy  proceedings  and 
the  composition  effected  did  not,  however,  discharge  the  prior 
lien  of  the  mortgage  on  the  property  covered  by  it,  or  operate 
to  prevent  a  judgment  against  the  proceeds  from  the  sale  of 
such  mortgaged  property  to  which  the  lien  had  been  trans- 
ferred. 

It  is  urged'  that  the  trial  court  erred  in  rendering  judg- 
ment for  the  plaintiff,  since  the  evidence  showed  that  at  the 
time  of  the  execution  of  the  notes  and  mortgage  the  West 
Virginia  company  was  largely  indebted  in  at  least  the  sum 
of  $35,000,  and  that  the  transaction  was  in  fraud  of  the  cred- 
itors owning  these  claims  in  whose  shoes  the  Arizona  company 
now  stands  by  assignment  thereof ;  it  being  contended  that  a 
corporation  may  not  purchase  its  own  shares  of  stock  to  the 
injury  or  detriment  of  its  creditors.  We  held  on  the  former 
appeal  in  this  case  that:  ''In  the  absence  of  any  statute  pro- 
hibiting the  purchase  by  a  company  of  its  own  stock,  such 
purchase  is  a  transaction  not  per  se  void,  but  its  validity  de- 
pends upon  the  circumstances  of  the  case.  The  transaction 
migrht  in  some  instances  be  avoided  by  stockholders  who  did 
not  assent,  if  injured.    It  might  be  avoided  by  creditors  who 
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were  injured."  We  are  clearly  of  the  opinion  that  a  pur- 
chase by  the  West  Virginia  company  of  its  own  stock,  made 
with  Costello's  knowledge,  could  not  be  upheld  if  existiiig 
creditors  were  in  fact  injured  thereby.  The  diiBculty  with 
the  appellant's  position  is  that  the  record  does  not  bear  him 
out  in  his  assumption  that  the  creditors  were  injured  by  such 
purchase.  The  trial  court  found  that  at  the  time  of  the 
execution  of  the  notes  and  mortgage,  the  West  Virginia  com- 
pany had  assets  largely  in  excess  of  its  indebtedness.  This 
finding  is  not  assigned  as  error  or  attacked  by  the  appellant. 
Evidence  which  is  to  be  found  in  the  reporter's  transcript, 
though  not  incorporated  by  the  appellant's  counsel  in  the 
abstract,  sustains  the  finding  of  the  trial  court  in  that  respect 

It  is  claimed  by  the  Arizona  company  that  the  notes  and 
mortgage  were  void  because  the  directors  of  the  company  that 
authorized  the  issuance  thereof  were  not  at  the  time  residents 
of  the  state  of  West  Virginia,  the  home  of  the  corporation, 
as  required  by  the  statute  of  that  state ;  but,  if  ineligible  under 
the  statutes  of  West  Virginia,  the  force  and  eflEect  of  which 
we  do  not  need  to  determine,  the  directors,  having  been  elected 
by  the  stockholders  andf  having  assumed  office  without  objec^ 
tion,  were  de  facto  directors,  and  creditors  of  the  corporation 
may  not  object  collaterally  to  acts  done  by  the  directors  on 
the  ground  that  they  were  not  legally  elected  as  such,  for  the 
contracts  of  an  officer  de  facto  acting  within  the  sphere  of 
his  office  are  binding  upon  the  corporation  and  its  creditors. 
Cook  on  Corporations,  sees.  623,  713.  It  is  therefore  no  de- 
fense to  a  mortgage  that  the  directors  authorizing  it  were 
irregularly  elected,  the  stockholders  having  acquiesced,  and  it 
has  been  directly  held  that  the  fact  that  some  of  the  directors 
are  not  residents  of  the  state,  as  required'  by  statute,  does 
not  invalidate  a  mortgage  given  by  them  on  land  in  another 
state.     Wheelwright  v.  St.  Louis  Co.,  56  Fed.  164. 

We  find  no  error  in  the  record,  and  the  judgment  of  "the 
district  court  is  affirmed. 

SLOAN,  CAMPBELL,  and  NAVE,  JJ.,  concur. 
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[Civil  No.  1070.    Filed  March  20,  1909.T 
[100  Pae.  810.] 

C.  L.  CUMMINGS,  Administrator  of  the  Estate  of  ANTONIO 
PEBETTI,  Deceased,  Plaintiff  and  Appellant,  v.  M. 
BOSENBERG,  THE  BANK  OF  BENSON,  a  Corpora, 
tion,  L.  D.  BEDPIELD,  HENBY  ETZ  &  CO.,  and 
CHABLES  DE  BAND,  Defendants  and  Appellees. 

1.  CONSTITtJTIONAL  LaW — StATUTIS — CONSTEUOTION  IN  FaVOB  OF  VALID- 
ITY.— ^Where  a  statute  of  limitations  summarily  cuts  off  the  bring- 
ing of  actions,  the  court,  to  save  it  from  being  held  invalid,  will 
impute  to  the  legislature  an  intent  to  have  it  operate  prospectively 
only. 

2.  Limitation  or  Actions  —  Statutes — ^Yaliditt. — The  legislature  may 

shorten  the  period  of  limitations  or  provide  a  new  limitation  where 
none  existed  before,  subject  to  the  restriction  that  a  reasonable  time 
must  be  given  for  the  commencement  of  actions  before  the  bar  takes 
effect. 

3.  Statutes  —  Construction  —  Prospectivb  Operation. — A  statute  will 

be  construed  as  having  a  prospective  operation  only,  unless  it  plainly 
indicates  the  legislative  intent  that  it  shall  operate  restrospectively. 

4.  Limitation  or  Actions  —  Eeisoactivb  Operation — Computation  or 

Time. — The  time  elapsing  between  the  passage  of  a  statute  of  limi- 
tation and  the  date  it  becomes  effective  may  be  considered  in  de- 
termining whether  reasonable  time  has  been  allowed  in  which  to  bring 
suit  on  pre-existing  causes  of  action. 

5.  Same  —  Same  —  Computation  or  Time,  —  Primarily  the  question  of 

what  is  a  reasonable  time  in  which  to  sue  on  pre-existing  causes 
of  action  is  for  the  legislature,  which  enacts  a  statute  of  limita- 
tion to  operate  retrospectively,  and  courts  will  only  interfere  when 
it  is  manifest  that  a  reasonable  time  has  not  been  provided,  de- 
termined on  a  consideration  of  the  circumstances  of  the  case.  Civil 
Code  of  1901,  paragraph  2938,  barring  actions  for  the  recovery  of 
lands  in  the  peaceable  and  adverse  possession  of  another  cultivating, 
using,  and  enjoying  the  same,  after  ten  years  after  the  accrual  of 
the  cause  of  action,  approved  March  21,  1901,  and  effective  Sep- 
tember 1st  following,  operates  on  rights  of  action  which  accrued 
before  it  became  effective  and  is  valid  as  to  pre-existing  causes  of 
action,  since  the  time  between  the  passage  of  the  act  and  the  date 
it  became  effective  is  not  so  inadequate  as  to  require  the  court  to 
hold  that  the  legislature  abused  its  discretion. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second'  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion. 
Kingsbury  &  English,  for  Appellant. 
Ben  Goodrich,  for  Appellees. 

CAMPBELL,  J. — The  only  question  presented  by  this  ap- 
peal is  whether  the  statute  of  limitations  as  contained  in  para- 
graph 2938,  Civil  Code  of  1901,  bars  causes  of  action  which 
accrued  more  than  ten  years  prior  to  the  time  that  it  took 
effect.  Its  provisions  are:  ''Any  person  who  has  a  right  of 
action  for  recovery  of  any  lands,  tenements  or  hereditaments 
against  another  having  peaceable  and  adverse  possession 
thereof,  cultivating,  using  and  enjoying  the  same,  shall  in- 
stitute his  suit  therefor  within  ten  years  next  after  his  cause 
of  action  shall  have  accrued,  and  not  afterward.'*  This  pro- 
vision is  contained  in  title  41  of  the  Revised  Statutes.  It 
was  approved  by  the  governor,  March  21,  1901,  and  took 
effect  the  first  day  of  September  following.  Prior  to  its 
adoption  there  was  no  statute  of  limitations  in  this  Territory 
barring  a  right  of  notion  for  the  recovery  of  lands  by  one 
claiming  title  against  another  holding  by  peaceable  and  ad- 
verse possession  merely.  Curtis  v.  Boquillas  Land  <£  CattU 
Co,,  9  Ariz.  62,  76  Pac.  612. 

It  is  urged  by  appellant  that  the  statute  bars  only  actions 
commenced  more  than  ten  years  after  September  1, 1901 ;  that 
if  the  time  which  had  elapsed  between  the  date  the  action 
accrued  and  the  date  the  statute  took  effect  be  considered,  thus 
giving  the  statute  a  retrospective  operation,  the  right  to  bring 
the  action  would  be  summarily  cut  off,  and  the  statute  be  ren- 
dered unconstitutional.  In  presenting  this  view  he  relies 
largely  upon  Curtis  v.  Boquillas  Land  &  Cattle  Co,,  supra. 
He  is  in  error  in  assuming  that  the  point  here  involved  was 
there  decided.  The  action  was  instituted  after  the  passage 
of  the  act,  but  before  it  took  effect.  Attention  was  called  to 
the  different  rules  of  construction  applicable  to  statutes  of 
limitation,  among  others  that,  where  the  statute  summarily 
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cuts  off  the  bringing  of  actions,  the  court,  in  order  to  save  it 
from  being  held  invalid,  will  impute  to  the  legislature  an 
intent  to  have  it  operate  prospectively  only,  citing  Sohn  v. 
Waterson,  17  Wall.  596,  21  L.  Ed.  737 ;  but  it  was  not  found 
necessary  to  determine  the  intent  of  the  legislature  in  enact- 
ing the  statute,  since  the  action  was  brought  before  it  took 
effect,  and  it  therefore  had*  no  application.  The  legislature 
may  shorten  periods  of  limitation,  or  provide  a  new  limitation 
where  none  existed  before.  The  only  restriction  upon  its 
powers  is  that  a  reasonable  time  be  given  for  the  commence- 
ment of  suits  before  the  bar  takes  effect.  Terry  v.  Ander- 
son, 95  U.  S.  632,  24  L.  Ed.  365;  Wheeler  v.  Jackson,  137 
U.  S.  245,  11  Sup.  Ct.  76,  34  L.  Ed.  659 ;  Soper  v.  Lawrence 
Brothers,  201  U.  S.  359,  26  Sup.  Ct.  473,  50  L.  Ed.  788.  The 
rule  is  to  construe  a  statute  as  having  a  prospective  opera- 
tion, unless  it  plainly  indicates  the  intent  of  the  legislature 
that  it  shall  operate  retrospectively.  There  would  seem  to 
have  been  no  purpose  in  postponing  the  time  when  the  statute 
should  take  effect  other  than  to  provide  a  time  within  which 
actions  might  be  brought  before  the  bar  became  effective. 
Again,  as  said  by  the  court  in  Sohn  v.  Waterson,  17  Wall. 
596,  21  L.  Ed.  737:  "When  a  statute  declares  generally  that 
no  action  or  no  action  of  a  certain  class  shall  be  brought, 
except  within  a  certain  limited  time  after  it  shall  have  ac- 
crued, the  language  of  the  statute  would  make  it  apply  to 
past  actions  as  well  as  to  those  arising  in  the  future." 

The  statute  under  consideratioiji,  by  its  terms,  operates  upon 
rights  of  action  which  accrued  before  it  became  effective,  as 
well  as  those  which  would  accrue  thereafter,  and  it  must  be 
held  to  have  been  the  intention  of  the  legislature  that  it 
should  so  operate,  unless,  in  order  to  hold  it  valid,  we  must 
impute  to  the  legislature  an  intent  to  have  it  operate  pros- 
pectively only.  Therefore  we  must  examine  whether  the  leg- 
islature in  fact  did  provide  a  reasonable  time  in  which  actions 
that  had  accrued  more  than  ten  years  prior  to  its  passage,  or 
that  would  accrue  more  than  ten  years  prior  to  the  date  it 
was  to  become  effective,  might  be  brought.  As  pointed  out 
by  this  court  in  the  Curtis  case,  the  weight  of  authority  is  to 
the  effect  that  the  time  elapsing  between  the  passage  of  the 
act  and  the  date  it  becomes  effective  may  be  considered  in 
determining  whether  reasonable  time  has  been  allowed  in 
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which  to  bring  suit  upon  pre-existing  causes  of  action.    The 
editors  of  the  title  ''Limitations  of  Actions,"  in  25  Cyc,  at 
page  987,  have  collected  a  large  number  of  cases  in  which  it 
is  held  that  such  time  may  be  considered.    It  is  true  that  the 
supreme  court  of  Michigan  and  the  court  of  appeals  of  New 
York  have  held  that  such  time  should  not  be  considered. 
Price  V.  Hopkin,  13  Mich.  318;  OUbert  v.  Ackerman,  159  N. 
Y.  118,  53  N.  E.  753,  45  L.  B.  A.  118.    Both  of  these  cases 
concede  that  the  legislature  may  fix  a  date  after  which  actions 
will  be  barred,  but  rest  upon  the  theory  that  a  reasonable 
time  must  be  given  in  which  to  bring  the  action  after  the 
statute  goes  into  effect;  that  to  consider  the  time  elapsing 
between  the  time  of  its  passage  and  its  going  into  effect  is  to 
nMike  the  statute  perform  its  office  before  it  takes  effect.    We 
do  not  perceive  that  there  is  any  sound  reason  for  the  dis- 
tinction claimed.    The  passage  of  the  statute  operated  as  no- 
tice to  those  having  causes  of  action  which  had  accrued  more 
than  ten  years  before  it  was  to  become  effective  that  they 
must  institute  suits  to  enforce  their  rights  before  the  first 
day  of  September  following,  or  suffer  the  bar  of  the  statute. 
The  real  situation  of  appellant  is  no  different  from  what  it 
would  have  been  had  the  legislature  d'eclared  that  the  act 
should  take  effect  at  once,  but  postponed  the  period  when  the 
bar  of  the  statute  should  be  complete  in  any  case  to  Septem- 
ber 1,  1901.     There  is  no  question  that,  had  the  statute  pro- 
vided as  last  indicated,  it  would  be  valid  if  the  time  given 
is  a  reasonable  one.    Primarily  the  question  of  what  is  a  rea- 
sonable time  is  one  for  the  legislature  to  determine.     Courts 
will  only  interfere  when  it  is  manifest  that  a  reasonable  time 
has  not  been  provided,  and  whether  it  has  been  provided  must 
depend  upon  all  of  the  circumstances  of  the  case.     Terry  v. 
Anderso7i,  95  U.  S.  628,  24  L.  Ed.  365 ;  Wheeler  v.  Jackson, 
137  U.  S.  245,  11  Sup.  Ct.  76,  34  L.  Ed.  659;  WUson  v. 
Iseminger,  185  U.  S.  55,  22  Sup.  Ct.  573,  46  L.  Ed.  804.     "No 
rule  as  to  the  length  of  time  which  will  be  deemed  reason- 
able can  be  laid  down  for  the  government  of  all  cases  alike. 
Different  circumstances  will  often  require  a  different  rule. 
What  would  be  reasonable  in  one  class  of  cases  would  be  en- 
tirely unreasonable  in  another."    McOahey  v.  Virginia,  135 
U.  S.  662,  685,  10  Sup.  Ct.  972,  34  L.  Ed.  301 
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The  time  elapsing  between  the  passage  of  this  act  and  the 
date  it  became  eflfective  was  five  months  and  ten  days.  The 
circuit  court  of  appeals  for  the  eighth  circuit,  in  Lamb  v. 
Powder  River  Livestock  Company,  132  Fed.  434,  65  C.  C.  A. 
570,  67  L.  R.  A.  558,  has  collected  the  cases  in  which  periods 
of  limitations  have  been  considered  and  held  to  be  reason- 
able. These  periods  vary  from  three  months  to  one  year. 
The  supreme  court  of  the  United  States,  in  two  cases  {Wheeler 
V.  Jackson,  137  U.  S.  245,  11  Sup.  Ct.  76,  34  L.  Ed.  659,  and 
Turner  v.  New  York,  168  U.  S.  90,  18  Sup.  Ct.  38,  42  L.  Ed. 
392),  has  held  that  a  limitation  of  six  months,  as  applied  to 
the  cases  under  consideration,  was  not  repugnant  to  any  pro- 
vision of  the  constitution  of  the  United  States.  In  McOahey 
V.  Virginia,  135  U.  S.  662,  685,  10  Sup.  Ct.  972,  34  L.  Ed. 
304,  where  the  legislature  of  Virginia  sought  to  impose  bur- 
densome restrictions  upon  the  holders  of  state  bonds,  a  lim- 
itation of  one  year  was  declared  unreasonable ;  and  in  Lamb 
V.  Powder  River  Livestock  Co.,  where  the  legislature  of  Colo- 
rado imposed  a  limitation  of  three  months  upon  the  bringing 
of  suits  upon  judgments  secured  outside  of  the  state,  the 
limitation  was  held  unreasonable.  Both  of  these  last-cited 
cases  involved  peculiar  circumstances. 

In  this  territory,  as  heretofore  pointed  out,  prior  to  the 
adoption  of  the  statute  under  consideration,  there  was  no 
statute  of  limitations  upon  the  subject.  The  complaint  in 
this  action  shows  that  the  defendants  have  been  in  peaceable 
adverse  possession  of  the  property  for  twenty-four  years,  and 
illustrates  the  necessity  for  a  statute  which  will  set  at  rest, 
after  some  reasonable  lapse  of  time,  titles  to  real  estate  so 
held.  The  legislature,  in  enacting  this  statute,  probably  had 
in  mind  that  during  the  early  development  of  the  territory, 
when  land  was  of  but  little  value,  in  many  instances  care  was 
not  exercised  in  the  preservation  of  evidences  of  title,  and 
now,  since  values  have  so  wonderfully  increased,  and  perhaps 
extensive  improvements  have  been  erected,  the  former  owners 
or  their  heirs  seek  to  take  advantage  of  the  negligence  of  their 
vendees.  We  are  unable  to  perceive  that  the  time  given  in 
whidi  claimants  might  commence  their  action  was,  under  all 
the  circumstances,  so  manifestly  inadequate  as  to  require  us 
to  hold  that  the  legislature  abused  its  discretion.  True,  there 
may  be  particular  or  exceptional  instances,  and  this  may  be 
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one  of  them,  where  the  statute  may  be  deemed  to  operate 
harshly ;  but,  if  the  time  is  reasonable  under  the  circumstances 
surrounding  the  class  of  cases  to  which  it  applies,  the  fact 
that  it  operates  harshly  in  individual  instances  is  not  sufficient 
reason  for  holding  it  invalid.  Lamb  v.  Powder  River  Live- 
stock Co.,  supra. 

Appellant  calls  our  attention  to  certain  observations  made 
by  us  in  Crowell  v.  Davenport,  11  Ariz.  323,  94  Pac.  1114, 
where  we  were  considering  the  operation  of  an  amendatory 
statute  in  the  light  of  other  statutory  provisions,  and  in  which 
it  was  suggested  that  the  legislature  has  indicated  a  different 
rule  of  construction  to  be  applied  to  new  statutes  of  limita- 
tion from  that  indicated  for  the  construction  of  statutes  which 
are  merely  amendatory  of  those  previously  existing;  but  we 
there  said  that  new  statutes  of  limitation  are  to  be  given  a 
prospective  effect  only,  unless  a  contrary  intent  be  expressed, 
and  that  is  the  rule  we  have  applied  in  this  case. 

The  trial  court  entertained  the  views  we  have  herein  ex- 
pressed, and  its  judgment  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur. 


[Civil  No.  1039.    Filed  March  20,  1909.] 
[100  Pac.  797.] 

H.  L.  DOOLET,  Plaintiff  and  Appellant,  v.  THE  BURLING- 
TON GOLD  MINING  COMPANY,  a  Corporation,  De- 
fendant and  Appellee. 

1.  TuAir— DisREOABDiNG  Yebdict. — ^In  ft  cEse  of  equitable  jurisdiction 

solely,  anj  verdict  is  merely  to  enlighten  the  court,  and  may  be  dis- 
regarded by  it. 

2.  Appeal  and  Erbor— Appealabis  Obdbb— Osantino  New  Trial. — An 

order,  on  motion  for  new  trial,  that  the  cause  be  continued  for  sub- 
mission to  a  new  jury,  unless  the  parties  stipulate  that  the  court 
make  findings  and  render  judgment  on  the  present  record,  is  in  effect 
one  setting  aside  the  Terdiet  and  granting  a  new  trial,  which  is  not 
appealable. 

S.  Jttrt— Right  to  Jury  Trial— Waivxb. — ^Parties,  by  stipulatiiig  that 
the  court  make  its  own  findings  of  fact,  expressly  waaye  anj  right 
to  jury  triaL 
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i.  Tbial — ^WAivia  OF  Erbob — Stxpulations. — Any  error  in  exclusion  of 
evidence  at  a  jurj  trial  is  Tvaived  by  a  party  gtipulating  as  a  con- 
dition to  refusal  of  new  trial  that  the  court  may  decide  the  issues 
on  the  testimony  given  at  the  jury  trial. 

6.  Salis — ^Rescission  fob  Faxsx  Bbp&esentations. — ^A  purchaser  seek- 
ing to  rescind  the  contract  for  false  representations,  having  in- 
vestigated for  himself,  may  not  claim  to  havo  relied  on  the 
representations. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Bichard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Leroy  Anderson,  for  Appellant 

The  general  rule  is  that  a  rescission  of  a  contract  is  an 
equity  proceeding,  but  the  distinction  between  rescission  at 
law  and  rescission  in  equity  is  clear,  and  depends  entirely 
upon  the  facts  alleged.  There  is  no  distinction  in  Arizona 
between  a  proceeding  at  law  and  in  equity  so  far  as  the  form 
and  mode  of  proceeding  is  concerned.  ''Under  our  statutes 
parties  to  a  civil  suit,  unless  otherwise  provided,  are  ^entitled 
to  a  trial  by  jury,  and  their  verdict  is  not  in  any  senge  ad- 
visory— the  judgment  of  the  court  must  follow  it,  or  the  judge 
must  set  it  aside  as  erroneous  and  order  a  new  trial."  Bees 
V.  Rhodes,  3  Ariz.  235,  73  Pac.  446. 

Statute  of  limitation  does  not  commence  to  run  in  an  action 
for  rescission  of  a  contract  induced  by  fraud,  until  the  dis- 
covery of  the  facts  constituting  the  fraud.  It  is  the  discovery 
of  facts  and  not  the  mere  suspicion  that  fraud  has  been  com- 
mitted. Marbourg  v.  McCormick,  23  Kan.  38 ;  Boyd  v.  Blank- 
man,  29  Cal.  20,  87  Am.  Dec.  146 ;  BoAey  v.  Glover,  88  U.  S. 
342,  22  L.  Ed.  636 ;  Traer  v.  Clews,  115  U.  S.  537,  6  Sup.  Ct. 
155,  29  L.  Ed.  467. 

J.  J.  Hawkins,  and  Norris  &  Ross,  for  Appellee. 

Appellant,  by  stipulation  in  open  court  based  upon  a  proper 
consideration,  waived  a  jury  trial,  and  is  now  precluded  from 
complaining  of  the  lower  court's  failure  to  consider  itself 
bound  by  the  general  verdict.  **A  party  who  voluntarily 
chooses  or  acquiesces  in  some  other  tribunal  or  method  of 
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determining  a  controversy  cannot  afterward  object  that  it 
should  have  been  tried  by  a  jury,  but  must  be  held  to  have 
waived  his  right  to  that  mode  of  trial."  24  Cyc.  160;  Oar- 
rity  V.  Hamburger  Co.  (111.),  28  N.  B.  743. 

Appellant  did  not  particularly  rely  upon  the  false  repre- 
sentations alleged,  and  this  suit  was  filed  more  than  one  year 
after  his  discovery  of  the  alleged  fraud,  and  the  finding  of 
the  court  is  correct  in  its  conclusions.  Appellant  must  be 
denied  relief  because  of  ratification,  laches  and  estoppel. 
German  Nat.  Bank  v.  Nagel  (Ky.),  82  S.  W.  433;  Tuck  v. 
Downing,  76  111.  71,  7  Morr.  Min.  Eep.  83;  Crocker  v.  Manr 
ley,  164  111.  282,  56  Am.  St.  Rep.  196,  45  N.  E.  577,  18  Morr. 
Min.  Rep.  485 ;  Eldridge  v.  Young  American  etc.  Mining  Co., 
27  Wash.  297,  67  Pac.  703. 

CAMPBELL,  J. — ^The  amended  complaint  in  this  action 
alleges  that  the  appellee,  defendant  below,  by  its  duly  author- 
ized agent,  one  H.  A.  Suttle,  who  was  a  director  and  its  gen- 
eral manager,  also  its  secretary  and  treasurer,  made  to  plaintiff 
certain  false  representations  to  induce  him  to  purchase  from 
it  10,000  shares  of  its  capital  stock.  The  representations 
were :  'That  the  defendant  company  owned  and  was  develop- 
ing and  operating  certain  mining  claims  in  Yavapai  county, 
Arizona ;  that  there  were  many  hundreds  of  tons  of  very  high- 
grade  ore  in  sight  in  the  mines;  that  the  company  had  paid 
as  a  purchase  price  for  the  mines  the  sum  of  $35,000;  that 
since  the  purchase  of  the  mining  claims  the  compan}^  had  sold 
a  large  amount  of  its  capital  stock  and  put  the  entire  pro- 
ceeds thereof  into  the  development  of  the  mines;  that  it  had 
not  authorized  to  be  paid,  or  paid,  any  commission  for  the  sale 
of  any  of  its  stock,  nor  was  any  commission  to  be  paid  upon 
the  sale  of  stock  to  plaintiff;  that  the  major  portion  of  its 
capital  stock  had  been  sold  at  not  less  than  forty  cents  per 
share,  and  a  large  amount  thereof  for  sixty  cents  per  share; 
that  it  had  then  in  its  treasury  money  to  the  amount  of 
$15,000 ;  that  it  had  no  treasury  stock  or  capital  stock  in  its 
treasury,  except  the  amount  that  it  was  then  offering  for  sale 
to  plaintiff;  that  it  had  contracted  for  a  ten-stamp  miU,  with 
full  equipments  necessary  for  its  operation  upon  the  mines; 
that  arrangements  had  been  made  for  its  erection  and  plac- 
ing in  position;  and  that  the  mill  was  to  be  paid  for  with 
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money  then  in  its  treasury  and  from  the  money  to  be  obtained 
by  the  sale  of  stock  to  plaintiff.  All  of  these  representations 
are  alleged  to  have  been  false  and  known  to  the  company  and 
to  Suttle,  its  agent,  to  have  been  false  at  the  time  they  were 
made,  and  that  plaintiff  relied  upon  said  representa4:ions  and 
was  thereby  induced  to  purchase,  and  did  purchase,  10,000 
shares  of  stock  at  sixty  cents  per  share,  and  did,  in  the  month 
of  June,  1903,  pay  to  Suttle,  as  agent  of  defendant,  and  for 
and  on  its  behalf,  the  sum  of  $6,000.  It  is  further  alleged: 
That  plaintiff  never  learned  that  the  representations  were 
untrue  until  on  or  about  the  1st  of  May,  1905,  and  that  since 
that  time  he  has  been  ready  and  willing  to  return  the  stock 
to  the  defendant,  and  tenders  the  same  to  defendant;  that 
at  the  time  of  its  purchase  the  stock  was  worthless,  and  has 
ever  since  remained  worthless;  and  that  by  reason  of  the 
premises  plaintiff  has  been  damaged  in  the  sum  of  $6,000. 
The  complaint  prays  for  judgment  against  the  defendant  for 
the  sum  of  $6,000,  and  for  interest  on  the  said  $6,000  from 
the  first  day  of  June,  1903,  at  six  per  cent  per  annum,  and 
that  the  contract  of  purchase  be  set  aside  and  rescinded.  The 
original  complaint  in  the  action  was  filed  on  May  29,  1905. 

The  defendant,  by  its  answer,  pleaded  that  the  cause  of 
action  stated  in  the  amended  complaint  was  barred  by  the 
statute  of  limitation,  for  the  reason  that  it  did  not  accrue 
within  one  year  next  prior  to  the  filing  of  the  complaint,  and 
further  pleaded :  That  more  than  one  year  prior  to  the  filing 
of  the  complaint  the  plaintiff  visited  and  fully  examined  the 
defendant's  mining  properties,  and  then  and  there  discovered, 
or  might  have  discovered,  with  the  exercise  of  ordinary  dili- 
gence, the  truth  as  to  the  extent  to  which  the  mining  properties 
were  developed ;  that  the  plaintiff  discovered,  or  with  the  exer- 
cise of  reasonable  diligence  might  have  discovered,  the  truth  as 
to  the  other  representations  set  forth  in  his  complaint,  at  a 
time  prior  to  one  year  before  the  bringing  of  the  action.  It 
further  denied  specifically  that  the  representations  alleged  in 
the  complaint  were  made,  or  that  the  plaintiff  relied  upon  any 
such  representations,  and  alleged  that  prior  to  his  purchase  of 
stock  the  plaintiff  examined  the  mining  properties  and  relied 
entirely  upon  the  result  of  his  inspection  and  examination  of 
the  mines. 
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The  case  was  tried  before  a  jury,  and  a  general  verdict  find- 
ing the  issues  in  favor  of  the  plaintifil!  was  rendered  June  12, 
1906.  On  June  16, 1906,  the  defendant  filed  a  motion  that  the 
verdict  be  disregarded,  and  that  judgment  be  rendered  for  the 
defendant ;  also,  a  motion  to  set  aside  the  verdict  and  to  award 
a  new  trial  of  the  issues.  The  motion  for  a  new  trial  was 
argued  and  submitted  on  July  5,  1906,  and  on  July  10th  the 
plaintiff  filed  a  motion  that  judgment  be  entered  in  his  favor 
upon  the  verdict.  On  July  12th  the  court  ordered  that  the 
case  be  continued  for  submission  to  another  jury,  for  special 
findings,  unless  the  parties  should  express  a  willingness  that 
the  court  make  findings  and  render  judgment  upon  the  present 
record  and  testimony.  On  November  8,  1906,  the  plaintiff 
filed  an  amendment  to  his  complaint,  and  on  December  S,  1906, 
the  defendant  filed  a  motion  to  strike  the  amendment,  and  also 
an  answer  to  the  amended  complaint.  The  motion  came  on  to 
be  heard,  whereupon,  by  agreement  of  counsel,  the  amendment 
and  motion  were  withdrawn,  and  it  was  agreed  that  '^the  cause 
be  submitted  to  the  court  upon  the  record  and  testimony  here- 
inbefore made  and  given  in  this  cause  at  a  former  trial" 
Thereafter,  on  May  4,  1907,  the  cause  was  presented  to  the 
oourt  in  argument  and  submitted  to  the  court  for  consideration 
and  decision.  On  September  7,  1907,  the  court  filed  its  deci- 
sion in  writing,  wherein  it  found  that  the  representations, 
alleged  in  the  amended  complaint  to  have  been  made  by  Suttle 
to  the  plaintiff  at  the  time  the  latter  purchased  his  stock,  were 
in  faot  made  by  Suttle,  substantially  as  alleged,  and  were 
believed  by  plaintiff  at  the  time  to  be  true,  and,  further,  that 
the  representations,  in  so  far  as  they  related  to  existing  facts 
and  conditions,  were  false  and  untrue,  and  known  to  be  false 
and  untrue  by  Suttle,  at  the  time  they  were  made.  It  was 
further  found:  That  the  plaintiff,  before  purchasing  the 
stock,  had  full  opportunity  to  ascertain  the  condition  of  the 
mining  claims  owned  by  the  defendant,  and  the  amount  and 
value  of  the  ore  in  sight ;  that  he  made  a  personal  inspection 
and  investigation  of  the  property ;  that  during  the  year  1903, 
and  thereafter,  he  had  full  opportunity  to  learn  what  steps 
the  company  had  taken,  and  was  taking  toward  erecting  a 
mill  and  to  be  informed  as  to  the  operations  of  the  company 
and  the  amount  of  development  work  which  was  being  done 
on  the  company's  mining  claims;  that  the  records  of  the 
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company  disclosed  full  information  as  to  the  number  of 
treasury  shares  which  had  been  sold,  the  amounts  received 
therefrom,  and  the  conmnssion  which  was  paid  thereon  to  the 
agents  of  the  company,  and  what  had  been  paid  in  cash  by 
the  company  in  the  purchase  of  the  property;  and  that  there 
was  no  concealment  practiced  by  Suttle  or  by  the  company 
as  to  any  of  these  facts.  The  court  further  found  that  the 
plaintiff,  as  one  of  the  stockholders,  was  notified  through  a 
circular  letter  to  the  stockholders,  signed  by  Suttle  and  dated 
July  1,  1903,  as  to  the  number  of  treasury  shares  which  had 
been  sold  and  the  number  of  shares  remaining  unsold,  and 
the  amount  realized  from  such  sales,  and  the  cash  remaining 
on  hand  and  in  the  treasury,  and  that  a  reading  of  this  cir- 
cular letter  would  have  shown  the  falsity  of  the  representa- 
tions made  by  Suttle  as  to  these  items  complained  of  by  the 
plaintiff;  and,  further,  that  at  the  time  this  circular  was 
written  the  brother  of  plaintiff,  who  is  in  like  situation  with 
him  as  a  purchaser  of  stock  and  is  a  business  associate  with 
the  plaintiff,  was  a  director  of  the  company  and  presumptively 
fully  informed  as  to  the  affairs  of  the  company,  and  that  the 
plaintiff  might  have  learned  by  inquiry  from  his  brother  the 
true  condition  of  the  affairs  of  the  company  at  any  time  after 
the  latter  became  a  director.  From  a  judgment  in  favor  of 
the  defendant,  plaintiff  appeals. 

Appellant  insists  that  this  is  an  action  at  law,  in  which  he 
is  entitled  to  have  the  verdict  of  a  jury.  He  further  insists 
that,  though  it  be  regarded  as  an  equitable  action,  the  court 
erred  in  refusing  to  award  him  judgment  on  the  verdict. 
This  last  contention  is  disposed  of  by  Taggart  Mercantile  Co. 
V.  Clack,  8  Ariz.  295,  71  Pac.  925,  where  we  said:  '*But,  where 
a  case  is  one  of  equitable  jurisdiction  solely,  the  court  is  not 
bound  to  submit  any  issues  of  fact  to  a  jury,  and  if  it  does 
00,  it  is  only  for  the  purpose  of  'enlightening  its  conscience, 
and  not  to  control  its  judgment.'  In  such  a  case  the  court  is 
at  liberty  to  disregard  the  verdict  and  findings  of  the  jury, 
either  by  setting  them  or  any  of  them  aside,  or  by  letting 
them  stand,  and  allowing  them  more  or  less  weight  in  its 
final  hearing  and  decree,  according  to  its  own  view  of  the 
evidence  in  the  case."  In  view  of  the  stipulation  made  by 
the  parties,  the  question  of  whether  the  action  is  one  at  law 
ii  not  important.    A  motion  for  a  new  trial  was  presented. 
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and  the  court  manifestly  was  of  the  opinion  that  the  verdict 
should  be  set  aside  and  another  trial  of  the  issues  had.  Evi- 
dently there  was  some  suggestion  from  counsel  that  the  court 
determine  the  issues  without  the  aid  of  the  jury,  but  the 
question  was  held  open  and  the  cause  continued,  to  be  sub^ 
mitted  to  another  jury,  unless  counsel  should  expressly  con- 
sent that  the  court  should  so  determine  the  cause,  and  before 
any  further  action  was  taken  the  parties  stipulated  that  the 
court  should  consider  the  testimony  taken  at  the  trial  before 
the  jury  and  make  its  own  findings  of  fact.  The  effect  of  the 
order  of  the  court  of  July  12th  was  to  set  aside  the  verdict 
of  the  jury  and  award  a  new  trial.  Under  our  statute  such 
an  order  is  not  reviewable  here.  If  the  action  is  at  law, 
appellant  was  entitled  to  a  trial  before  another  jury  unless 
that  right  was  waived.  By  stipulating  that  the  court  make 
its  own  findings  of  fact,  he  expressly  waived  any  right  he  had 
to  a  jury  trial.  He  complains  that  he  was  compelled  to 
relinquish  his  rights  in  that  respect,  but  there  is  nothing  in 
the  record  to  bear  out  such  a  contention.  If,  as  he  assumes, 
the  court  was  about  to  commit  error  by  refusing  a  trial  by 
jury,  his  remedy  to  preserve  his  rights  was  not  to  consent  to 
such  a  course,  but  to  object  thereto.  Having  asked  the  court 
to  dispense  with  the  jury,  he  may  not  now  complain  that  the 
court  erred  in  complying  with  his  request. 

Error  is  predicated  upon  the  refusal  of  the  court  to  admit 
certain  testimony  offered  by  appellant  at  the  trial  before  the 
jury.  Here  again  he  is  foreclosed  by  his  stipulation  that  the 
court  should  decide  the  issues  upon  the  testimony  given  at 
the  former  trial.  The  testimony  shows,  and  the  court  found, 
that  prior  to  the  purchase  of  the  stock  appellant  visited  and 
inspected  the  mines.  It  is  true  that  he  testified  that  Suttle, 
who  accompanied  him,  prevented  him  from  making  a  full  and 
fair  investigation.  Suttle  denied  having  so  prevented  him, 
and  the  court,  upon  the  conflicting  testimony,  found  this  issue 
against  appellant.  Having  investigated  for  himself,  he  may 
not  now  claim  to  have  relied  upon  the  representations  as  to 
the  then  condition  of  the  mines.  MiicIieU  Mining  Co.  v. 
nammons,  ante,  p.  300,  100  Pac.  795. 

As  to  the  other  representations,  the  trial  court  found  that 
appellant  was  put  upon  notice  at  such  time  that  he  should, 
by  the  exercise  of  reasonable  diligence,  have  discovered  their 
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falsity  more  than  one  year  prior  to  the  bringing  of  the  action, 
and  that  the  action  is  therefore  barred.  Appellant  does  not 
dispute  the  rule  of  law  applied  by  the  trial  court,  but  insists 
that  the  finding  of  fact  is  not  warranted  by  the  evidence. 
The  testimony  is  voluminous  and  conflicting,  and  we  do  not 
perceive  that  any  useful  purpose  will  be  served  by  reviewing 
it  here.  A  careful  consideration  of  it  convinces  us  that  there 
is  sufficient  to  warrant  the  court  in  its  finding. 
The  judgment  of  the  district  court  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  NAVE,  JJ.,  concur. 


[Civil  No.  1009.     Piled  March  20,  1909.] 
[100  Pac.  813.] 

JAMES  H.  WORK,  Plaintiff  and  Appellant,  v.  THE 
UNITED  GLOBE  MINES,  a  Corporation,  Defendant 
and  Appellee. 

1.  Quieting  Title — Title  to  Suppoet  Acjtion — Adverse  Possession. — 

Under  Civil  Code  of  1901,  paragraph  2942,  providing  that,  when 
an  action  for  the  recovery  of  real  estate  is  barred,  the  person  en- 
titled to-  the  bar  shaU  be  held  to  have  the  full  title,  precluding  aU 
claims,  adverse  possession  of  lands  for  the  statutory  period  con- 
fers title  sufficient  to  maintain  a  suit  to  quiet  title. 

2.  Adveese  Possession  —  Who  icay  Hold  by  Pbescription — Fobeign 

Corporations. — ^Under  Civil  Code  of  1901,  paragraph  913,  pro- 
viding that  a  foreign  corporation,  on  complying  with  the  law  re- 
lating to  the  right  of  foreign  corporations  to  do  business  in  the 
territory,  may  purchase  and  hold  aU  kind  of  property,  real  and  per- 
sonal, etc.,  a  foreign  corporation,  on  complying  with  the  law,  may 
acquire  title  to  real  estate  by  adverse  possession  for  the  statutory 
period. 

8.  Limitation  of  Actions — ^Nonbesidknoe — ^Emcr. — Civil  Code  of  1910, 
paragraph  2964,  providing  that  where  any  person  against  whom 
there  shaU  be  a  cause  of  action  shaU  be  without  the  limits  of  the 
territory  at  the  time  of  the  accrual  of  the  action,  or  at  any  time 
during  which  the  same  might  have  been  maintained,  the  person  en- 
titled to  the  action  may  bring  the  same  against  such  person  after 
his  return  to  the  territory,  and  the  time  of  his  absence  shaU  not  be 
taken  as  a  part  of  the  time  limited,  does  not  operate  to  prevent 
limitations  from  running  against  a  nonresident's  cause  of  action. 
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4.  Advebsi  Possession — Color  or  Title — Pleading. — Under  Civil  Code 

of  1901,  paragraph  2937,  providing  that  every  suit  to  recover  real 
property  against  one  having  adverse  possession  and  claiming  under 
a  recorded  deed  shall  be  instituted  within  five  years  after  the  ae> 
cnxal  of  the  cause  of  action,  a  cross-complaint,  in  an  action  to  quiet 
title,  which  sets  up  title  bj  adverse  possession,  need  not  specificaDx 
aver  that  the  deed  under  which  the  claim  is  made  is  not  a  forged 
instrument,  and  an  allegation  that  cross-complainant  held  under  a 
recorded  deed  from  certain  grantors  named,  conveying  the  prem- 
ises, is  equivalent  to  an  averment  that  the  deed  has  been  executed 
by  the  grantors  named  and  is  sufficient. 

5.  Limitation  or  Actions — Statute — Construction  —  Pbospectivb  Er- 

rsGT. — ^Unless  the  contrary  intent  is  expressed,  a  new  statute  of  limi- 
tation will  be  given  a  wholly  prospective  effect. 

8.  Same— SAME--SAME. — Civil  Code  of  1901,  paragraph  2938,  barring 
actions  for  the  recovery  of  land  in  the  adverse  possession  of  another 
/after  ten  years  after  the  accrual  of  the  cause  of  action,  adopted  for 
the  first  time  by  the  Revision  of  1901,  operates  retrospectively  as 
well  as  prospectively. 

7.  Adverse  Possession — "Color  or  Titlb.** — ^A  deed  not  void  on  its 

face,  but  referring  as  a  part  of  its  description  to  another  deed  which 
is  void  on  its  face,  is  "color  of  title,"  within  Civil  Code  of  1901, 
paragraph  2937,  barring  actions  for  the  recovery  of  real  estate  in 
the  adverse  possession  of  another  claiming  under  a  recorded  deeU 
after  five  years  after  the  accrual  of  the  cause  of  action. 

8.  Trial  —  Findings  —  Decision  or  Court. — ^Where  the  facts  are  all 

agreed  to,  there  is  no  necessity  for  findings  by  the  court,  and,  where 
the  conclusions  of  law  arising  from  the  facts  under  the  issue  made 
by  the  pleadings  is  readily  ascertainable  from  the  judgment,  the 
judgment  is  a  sufficient  decision  under  Civil  Code  of  1901,  para- 
graph 1406. 

ERROR  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  county  of  Gila.  Fred- 
erick S.  Nave,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Francis  M.  Hartman,  Frank  Cox,  and  Alfred  Franklin,  for 
Plaintiflf  in  Error. 

In  order  to  entitle  the  defendant  to  the  benefits  of  para- 
graphs 2937  and  2938,  it  was  necessary  for  it  to  especially 
plead  this  statute,  as  it  applies  to  a  particular  class  of  cases. 
13  Ency.  of  PL  &  Pr.,  p.  222.  The  plaintiff  being  absent 
from  the  Territory  of  Arizona,  the  statute  of  limitations  of 
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this  Territory  did  not  run  against  him,  and  his  cause  of  action 
was  not  barred.  Huff  v.  Crawford,  88  Tex.  368,  53  Am.  St. 
Rep.  763,  30  S.  W.  546,  31  S.  W.  614,  32  S.  W.  592.  '*Upon 
appeal  from  a  judgment  in  an  action  tried  by  the  court  with- 
<mt  a  jury,  where  the  transcript  contains  no  findings  of  fact, 
and  such  findings  do  not  appear  to  have  been  waived  in  the 
court  below,  the  judgment  must  be  reversed."  Bates  v. 
Bower,  17  Mo.  550;  Derrick  v.  Jeweit,  21  Mo.  444;  Dillon 
Implement  Co.  v.  Cleaveland,  32  Utah,  1,  88  Pac.  670.  ''A 
foreign  corporation  is  a  person  out  of  the  state  within  the 
meaning  of  the  statute,  and  cannot  avail  itself  of  the  statute 
of  limitations."  Larson  v.  AuLtma/n  &  Co,,  86  Wis.  281,  39 
Am.  St.  Rep.  893,  56  N.  W.  915;  Williams  v.  Metropolitan 
Co.,  68  Kan.  17,  104  Am.  St.  Rep.  377,  74  Pac.  600,  64  L.  R. 
A.  794, 1  Ann.  Cas.  6 ;  State  v.  Nat.  Ace.  8oc.  of  New  York,  103 
Wis.  208,  79  N.  W.  223 ;  Robinson  v.  Imperial  Silver  Min.  Co., 

5  Nev.  43, 10  Morr.  Min.  Rep.  370 ;  State  v.  Central  Pac.  B.  R. 
Co.,  10  Nev.  47 ;  Barstow  v.  Union  Con.  Silver  Min.  Co.,  10 
Nev.  386 ;  Olcott  v.  Tioga  R.  R.  Co.,  20  N.  T.  210,  75  Am.  Dec. 
393. 

Herring,  Sorin  &  Ellinwood,  for  Defendant  in  Error. 

While  plaintiff  has  an  opportunity  to  procure  service  of 
process  on  a  foreign  corporation,  it  cannot  be  said  that  the 
corporation  is  beyond  the  limits  of  the  state,  and  it  may 
avail  itself  of  the  statute  of  limitations  and  acquire  title  by 
adverse  possession.  Sidway  v.  Missouri  Ld.  &  Livestock  Co,, 
187  Mo.  649,  86  S.  W.  156 ;  Thompson  v.  Texas  L.  &  C.  Co. 
(Tex.  Civ.  App.),  24  S.  W.  856;  Southern  Ry.  Co.  v.  Mayes, 
113  Fed.  84,  51  C.  C.  A.  70 ;  Mehrenberg  v.  New  York  N.  H. 
cfe  H.  R.  Co.,  124' App.  Div.  205,  108  N.  Y.  Supp.  704;  U.  S. 
Express  Co.  v.  Ware,  20  Wall.  543,  22  L.  Ed.  422 ;  McCabe 
V.  Illinois  Cent.  Ry.  Co.,  13  Fed.  827,  4  McCrary,  492 ;  Turcoti 
V.  Yazoo  cfe  M.  V.  R.  Co.,  101  Tenn.  102,  45  S.  W.  1067, 
40  L.  R.  A.  768;  O'Connor  v.  Aetna  Life  Ins.  Co.,  67  Neb. 
122,  93  N.  W.  137,  99  N.  W.  845.  '*The  defendant  is 
actually  in  this  state,  engaged  in  business,  and  for  such  pur- 
poses must  be  regarded  as  a  resident  of  this  state,  for  the 
simple  reason  that  process  can  be  served  on  it,  and  it  can  be 
made  amenable  in  the  courts  of  this  state."    WaU  v.  Chicago 

6  N.  W.  R.  Co.,  69  Iowa,  498,  29  N.  W.  427. 
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It  is  no  objection  that  a  new  statute  of  limitation  affects 
rights  of  action  accrued  at  the  time  of  its  passage,  providing 
a  reasonable  time  is  given  for  the  commencement  of  an  action 
before  the  bar  takes  effect.  Bigelow  v.  Bemis,  2  Allen 
(Mass.),  496;  Smith  v.  Morrison,  22  Pick.  432;  Koshkonong 
v.  Burton,  104  U.  S.  668,  26  L.  Ed.  886,  and  cases  cited. 
According  to  the  weight  of  authority,  the  period  between  the 
passage  of  the  act  and  its  going  into  effect  may  be  considered 
in  determining  the  question  of  reasonable  time.  Lewis' 
Sutherland  on  Statutory  Construction,  sec.   707,  and  notes. 

By  submitting  the  case  to  the  court  upon  the  agreed  state- 
ment of  facts,  the  parties  are  held  to  waive  all  defects  of 
pleading,  and  the  cause  will  be  determined  strictly  upon  the 
merits.  Hess  v.  Bollinger,  48  Cal.  349;  Miner  v.  Cobum,  4 
Allen  (Mass.),  136;  Reynolds  v.  Reynolds,  30  Kan.  95,  1  Pac. 
388 ;  1  Ency.  of  PI.  &  Pr.  391,  and  cases  cited. 

SLOAN,  J. — The  questions  raised  by  counsel  for  plaintiff 
in  error  on  the  record  are  such  as  do  not  require  any  general 
statement  of  facts,  and  can  be  conveniently  disposed  of  by 
stating  them  in  the  form  of  interrogatories  embracing  the 
essential  facts  of  the  record  upon  which  they  are  based. 

1.  In  a  suit  to  quiet  title  to  patented  mining  claims  brought 
under  chapter  1,  title  71,  Civil  Code  of  1901,  is  a  cross-com- 
plaint, setting  up  title  by  adverse  possession  for  the  statutory 
period  and  praying  for  the  quieting  of  such  title  as  against 
plaintiff,  a  proper  pleading  under  our  statutes? 

It  is  contended  by  counsel  for  plaintiff  in  error  that  adverse 
possession  for  the  statutory  period  does  not  confer  title  so  as 
to  permit  one  to  maintain  an  action  to  quiet  title  based  upon 
such  adverse  possession.  The  argument  is  that  under  para- 
graph 2942,  Civil  Code  of  1901,  title  by  adverse  possession 
is  only  available  in  suits  which  have  for  their  direct  and 
immediate  object  the  recovery  of  the  possession  of  real  prop- 
erty, and  that,  an  action  to  quiet  title  under  our  statutes  not 
being  one  brought  directly  and  immediately  for  the  recovery 
of  the  possession  of  real  property,  title  by  adverse  possession 
may  be  neither  pleaded  as  a  defense  to  such  action,  nor  can  it 
form  a  basis  for  affirmative  relief  by  way  of  cross-complaint 
Said  paragraph  reads  as  follows:  ''Whenever  in  any  case 
the  action  of  a  person  for  the  recovery  of  real  property  is 
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barred  by  any  of  the  provisions  of  this  title  the  person  who 
pleads  and  is  entitled  to  the  bar  shall  be  held  to  have  full 
title  precluding  all  claims."  The  construction  of  this  statute 
in  its  effect  upon  actions  to  quiet  title  is  not  now  in  this  ter- 
ritory an  open  question.  The  above  paragraph,  together  with 
the  body  of  our  statutes  of  limitations,  was  adopted  from  the 
statutes  of  the  state  of  Texas.  The  supreme  court  of  that 
state,  in  Moody  v.  Holcomh,  26  Tex.  714,  held  that  adverse 
possession  of  lands  for  the  statutory  period  confers  title  there- 
to which  may  be  quieted  in  an  action  brought  for  that  pur- 
pose by  the  party  asserting  such  title.  This  decision  was 
rendered  prior  to  the  adoption  of  the  statute  by  this  territory 
and  after  its  enactment  by  the  legislature  of  the  state  of 
Texas.  This  court,  in  the  case  of  Pacheco  v.  Wilson,  2  Ariz. 
411,  18  Pac.  597,  has  held  that  title  by  adverse  possession  is 
sufficient  title  to  maintain  a  complaint  to  quiet  title.  This 
decision  was  rendered  in  June,  1888,  nearly  a  year  after  the 
statutes  of  1887,  including  the  paragraph  in  question,  took 
effect  The  supreme  court  of  the  United  States,  in  a  number 
of  decisions,  beginning  with  Jackson  ex  dem.  Bradstreet  v. 
Huntington,  5  Pet.  402,  8  L.  Ed.  170,  has  held  that  adverse 
possession  for  the  statutory  period  confers  title  which  may 
be  asserted  either  in  law  or  in  equity  and  in  any  form  of 
action.  Sharon  v.  Tucker,  144  U.  S.  533,  12  Sup.  Ct.  720, 
36  L.  Ed.  532 ;  Campbell  v.  Holt,  115  U.  S.  620,  6  Sup.  Ct. 
209,  29  L.  Ed.  483. 

2.  May  a  foreign  corporation,  which  has  complied  with  all 
the  requirements  of  our  statutes  governing  such  corporations 
doing  business  in  the  Territory,  and  which  has  its  principal 
place  of  business  within  the  Territory,  acquire  title  to  realty 
by  adverse  possession  for  the  statutory  period? 

There  is  some  conflict  of  authority  upon  this  point.  The 
supreme  courts  of  the  states  of  New  York  and  Nevada  have 
held,  under  statutes  somewhat  akin  to  ours,  though  not  so 
full  and  explicit  in  granting  privileges  of  citizenship  to  such 
corporations,  that  it  may  not.  Missouri,  Nebraska,  Iowa,  and 
Minnesota  hold  to  the  contrary  under  similar  statutes  and  for 
reasons  which  seem  especially  applicable  to  foreign  corpora- 
tions doing  business  within  the  territory  under  the  permission 
granted  by  the  statute.  These  reasons  are  that  the  purpose 
of  statutes  of  limitations,  in  allowing  specified  times  for  com- 
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mencing  actions  and  in  making  exceptions  to  the  running  of 
such  times,  is  a  practical  one,  and  that  is  to  give  to  any 
plaintiff  a  reasonable  opportunity  to  seek  his  remedy;  and 
that  a  mere  theoretical  absence  from  the  state,  as  in  the  case 
of  a  foreign  corporation  having  a  duly  appointed  agent  upon 
whom  service  may  be  had  within  the  jurisdiction,  not  pre- 
venting the  bringing  of  suit  and  the  obtaining  of  service 
against  the  absentee,  does  not  prevent  in  any  way  the  bring- 
ing of  the  action,  and  should  not  therefore  come  within  the 
exception  common  to  statute  of  limitations  that,  where  the 
defendant  be  out  of  the  state  when  the  cause  of  action  accrues, 
the  limitation  does  not  begin  to  run  until  his  return,  or  if, 
after  the  cause  of  action  accrues,  he  departs  from  and  resides 
out  of  the  state,  the  time  of  his  absence  is  not  to  be  included 
within  the  time  limited  for  the  commencement  of  the  action. 
St.  Paul  V.  Chicago  etc.  B.  Co.,  45  Minn.  387,  48  N.  W.  17; 
Sidway  v.  Missouri  L.  L.  Stock  Co.,  187  Mo.  649,  86  S.  W. 
156;  O'Connor  v.  Aetna  Life  Insurance  Co.,  67  Neb.  122,  93 
N.  W.  137,  99  N.  W.  845 ;  WaU  v.  Chicago  <fe  N.  W.  By.  Co., 
69  Iowa,  498,  29  N.  W.  427.  The  existing  statute  upon  the 
rights  of  foreign  corporations  who  may  have  complied  with 

the  law  relating  thereto  is  so  comprehensive  as  to  leave  no 

f 

doubt  as  to  the  legislative  intent  to  give  such  corporations  all 
the  rights  of  property  possessed  by  domestic  corporations,  ex- 
cept where  specifically  limited  in  the  amount  of  land  which 
they  may  hold.  Paragraph  913,  Civil  Code  of  1901,  reads: 
**Upon  complying  with  the  provisions  of  this  chapter  any 
association,  company  or  corporation  organized  or  incorporated 
under  the  laws  of  any  other  state  or  territory,  or  any  foreign 
country,  shall  be  qualified  and  competent  to  take,  receive  and 
acquire,  either  by  purchase  qr  by  operation  of  law,  and  pos- 
sess, own,  hold  and  dispose  of  any  and  all  kinds  of  real  or 
personal  property  within  this  Territory,  and  to  prosecute  and 
defend,  and  to  appear,  especially  and  generally,  in  any  action 
in  any  court  of  or  within  this  Territory,  and  shall  have,  hold 
and  enjoy,  except  as  hereinafter  provided,  the  same  rights 
and  privileges  as  are  now  held  and  enjoyed,  or  that  may  be 
hereafter  held  and  enjoyed  by  any  association,  company  or 
corporation  organized  or  incorporated  xmder  the  laws  of  the 
Territory. "  Under  this  statute  we  have  no  hesitation  in  hold- 
ing that  a  foreign  corporation,  complying  with  the  require- 
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ments  of  the  statutes  governing  such  corporations  doing  busi- 
ness within  this  Territory,  may  acquire  title  to  realty  by 
adverse  possession  for  the  statutory  period. 

3.  Do  our  statutes  of  limitations  run  against  a  nonresident  T 
The  plaintiff,  Work,  is,  and  has  been  during  the  time  cov- 
ered by  the  defendant's  possession  of  the  mining  claims  in 
controversy,  a  resident  of  the  state  of  New  York.  It  is  con- 
tended by  his  counsel  that  the  statutes  of  limitations  pleaded 
by  the  defendant  in  error  in  its  cross-complaint  did  not  run 
against  him.  This  contention  obviously  is  made  under  a  mis- 
apprehension of  our  statutes.  It  is  nowhere  provided  that 
the  absence  from  the  Territory  of  any  person  of  sound  mind, 
over  the  age  of  twenty-one  years,  and  not  imprisoned,  pre- 
vents any  statute  of  limitations  from  running  against  him 
while  so  absent.  On  the  contrary,  by  paragraph  2964,  absence 
from  the  Territory  is  made  to  toll  the  statute  only  as  to  any 
cause  of  action  which  any  person  is  entitled  to  bring  against 
him.  In  other  words,  mere  absence,  under  the  statute,  does 
not  operate  to  the  advantage  of  the  absentee,  but  to  his  dis- 
advantage, and  not  to  t^e  disadvantage  of  persons  who  may 
have  causes  of  action  enforceable  against  him.  We  therefore 
answer  this  interrogatory  in  the  afi&rmative. 

4.  Is  it  essential  to  good  pleading  in  a  cross-complaint  set- 
ting up  title  by  adverse  possession,  under  paragraph  2937, 
Civil  Code  of  1901,  that  a  specific  averment  be  made  that  the 
deed,  under  which  the  claim  be  made,  was  not  a  forged  in- 
strument t 

We  answer  this  interrogatory  in  the  negative,  assuming, 
as  was  the  case  in  the  cross-complaint  filed  by  defendant  in 
error  in  this  case,  that  it  be  alleged  that  the  cross-complainant 
held  under  a  recorded  deed  from  certain  grantors  named 
** conveying  said  premises,"  etc.  Such  an  allegation  is  equiva- 
lent to  an  averment  that  the  deed  has  been  executed  by  the 
grantors  named,  else  it  could  not  possibly  have  conveyed  the 
premises  named. 

5.  Does  the  ten  year  statute  of  limitations  found  in  para- 
graph 2938,  Civil  Code  of  1901,  apply  to  the  case  of  the 
defendant  in  error  who  sets  up  such  statute  in  his  cross- 
complaint  to  show  title  by  adverse  possession  under  it,  the 
statute  having  been  adopted  for  the  first  time  in  the  Territory 
by  the  Revision  of  1901 1    In  other  words,  is  the  ten  year 
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statute  to  be  allowed  to  have  a  retrospective  operation,  or 
is  it  to  be  construed  as  having  a  prospective  effect  merely  f 

In  the  case  of  Curtis  v.  BoqvdUas  Land  &  Cattle  Co.,  9 
Ariz.  62,  76  Pac.  612,  we  had  occasion  to  consider  this  ques- 
tion, and  we  there  stated,  as  the  general  rule  applicable  to 
new  statutes  of  limitations,  that  they  will  not  be  held  to  be 
retroactive  in  effect  unless  it  clearly  appears  that  the  legis- 
lature so  intended.  In  the  case  of  CroweU  v.  Davenport,  11 
Ariz.  323,  94  Pac.  1114,  we  expressed  our  approval  of  what 
was  said  in  Curtis  v.  Boquillas  Land  &  Cattle  Co.  on  this 
subject,  and  reaffirmed  our  adherence  to  the  rule  of  construc- 
tion that,  unless  the  contrary  intent  be  expressed,  a  new  stat- 
ute of  limitation  will  be  given  a  wholly  prospective  effect.  In 
the  case  of  Cummings  v.  Rosenberg  et  al.,  ante,  p.  327,  100 
Pac.  810,  we  have  held  that  the  legislative  intent  to  give  a 
retrospective  effect  to  the  statute  appears  not  only  from  the 
language  of  the  statute,  but  also  from  a  consideration  of  the 
fact  that  its  operation  was  postponed  from  the  date  of  its 
passage  to  September  1,  1901,  a  period  exceeding  five  months, 
which  postponement,  if  the  statute  was  intended  to  have  a 
prospective  effect  merely,  would  seem  to  have  been  without 
reason  or  purpose.  Following  our  decision  in  the  Cummings 
case,  we  hold  that  the  ten  year  statute  is  to  be  given  a  retro- 
spective operation. 

6.  If  a  deed  relied  upon  under  the  five  years'  statute  refers 
to  a  recorded  tax  deed  for  a  fuller  description  of  the  property 
conveyed,  and  as  having  been  conveyed  by  the  board  of  super- 
visors of  the  county  to  the  grantors  named  in  the  deed,  and  an 
inspection  of  such  recorded  deed  so  referred  to  shows  the 
latter  to  be  void  upon  its  face,  does  such  reference  to  the 
invalid  deed  prevent  the  acquisition  of  title  by  adverse  pos- 
session under  said  paragraph  2937  f 

It  is  a  controverted  question  whether,  under  statutes  similar 
to  the  one  in  question,  a  deed  which  is  void  on  its  face  will 
give  such  color  of  title  as  will  set  the  statute  in  motion.  The 
weight  of  authority  is  perhaps  in  favor  of  the  contention  that 
it  does  not,  and  this  is  the  rule  as  laid  down  by  the  supreme 
court  of  Texas.  Schleicher  v.  Gatlin,  85  Tex.  270,  20  S.  W. 
120;  Green  v.  Hugo,  81  Tex.  452,  26  Am.  St  Eep.  824,  17 
S.  W.  79.  But  it  has  likewise  been  held  by  the  supreme  court 
of  Texas,  in  Fry  v.  Baker,  59  Tex.  404,  that  a  deed  void  for 
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matters  dehors  the  instrument  itself  will  constitute  color  of 
title  under  the  statute,  provided  it  purports  to  convey  the 
land  in  controversy ;  and  this  is  the  general  rule.  Wright  v. 
McUtison,  18  How.  50, 15  L.  Ed.  280.  As  the  deed  relied  upon 
by  the  defendant  in  error  was  not  void  upon  its  f ace,  although 
it  referred,  as  a  part  of  its  description,  to  another  deed  which 
was  void  upon  its  face,  it  was  nevertheless,  under  all  the  de- 
cisions which  have  come  under  our  observation,  sufficient  upon 
which  to  base  title  by  adverse  possession  under  the  five  years' 
statute. 

7.  Where  a  case  was  submitted,  prior  to  the  amendment  of 
our  statute  relating  to  findings  of  fact,  upon  an  agreed  state- 
ment of  facts,  were  findings  of  fact  by  the  court  required 
and  necessary  to  sustain  a  judgment  where  no  request  for 
findings  appears  to  have  been  made  ? 

Obviously,  where  the  facts  were  all  agreed  to,  there  was  no 
necessity  for  findings  by  the  court,  and  where  the  conclusion 
of  law,  arising  from  the  facts  under  the  issue  made  by  the 
pleadings,  is  readily  ascertainable  from  the  judgment,  the 
latter  itself  is  a  sufficient  decision  under  paragraph  1406, 
Civil  Code  of  1901.  Where,  as  in  this  case,  but  one  conclu- 
sion of  law  may  properly  be  made  from  the  facts  found,  the 
judgment  itself  is  a  sufficient  decision,  and  no  separate  state- 
ment of  such  conclusion  of  law  could  add  anything  in  the 
way  of  definiteness  and  certainty  to  the  record. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
court  below  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  CAMPBELL,  JJ.,  concur. 
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[CivU  No.  1093.    Filed  Marcb  20,  1909.] 
[100  Pac.  816.] 

JL  SANDOVAL  and  P.  SANDOVAL,  Defendant  and  Ap- 
pellants, V.  THE  UNITED  STATES  FIDELITY  AND 
GUARANTY  COMPANY,  a  Corporation,  Plaintiffs  and 
Appellee. 

1.  Appkal  and  Error — Appeal  Bond— Actions  bt  Surety — ^PLXADmo. 

In  an  action  bj  a  surety  on  an  appeal  bond  to  recover  the  amount 
of  the  judgment  paid  by  it,  an  allegation  that  "said  defendants, 
on  the  twenty-fourth  daj  of  June,  1908,  had  whoUy  failed  to  paj 
the  said  judgment,  .  .  .  and  upon  said  date  said  sum  was  due  and 
owing  upon  said  judgment,"  is  a  sufficient  allegation  that  the  de- 
fendants  had  not  paid  the  judgment  when  it  was  paid  by  the 
surety,  and  a  further  allegation  that  "this  plaintiff  has  demanded  of 
the  said  defendants  that  they  reimburse  this  plaintiff  in  the  said 
several  sums  paid  out  as  aforesaid,  and  that  the  defendants  have 
refused  to  reimburse  the  plaintiff  in  said  sum,  or  any  part  thereof," 
sufficiently  alleges  the  nonpayment  by  defendants  to  the  surety  of 
the  amounts  paid  out  by  it  to  withstand  a  general  demurrer. 

2.  Same — SiAME — Time  for  Filing  Bonds. — United  States  Revised  Stat- 

utes, section  1007  (U.  S.  Comp.  Stats.  1901,  p.  714),  provides  that, 
to  stay  process  on  the  judgment,  appellant  may  give  security  re- 
quired by  law,  within  sixty  days  after  the  rendition  of  the  judgment. 
Section  1012  (page  716)  makes  courts  subject  to  the  same  roles 
prescribed  by  section  1007,  and  by  section  1909  it  is  provided  that 
appeals  from  final  decisions  of  the  supreme  court  of  Arizona  shall 
be  allowed  to  the  supreme  court  of  the  United  States,  in  the  same 
manner,  and  under  the  same  reguhitions,  as  from  circuit  courts  of 
the  United  States.  Held,  that  appellants  from  a  decision  in  the 
supreme  court  of  Arizona  have  sixty  days  after  the  judgment  was 
rendered,  exclusive  of  Sundays,  to  give  security  and  suspend  judg- 
ment upon  an  appeal  to  the  supreme  court  of  the  United  States. 

3.  Same — ^Liabilities  on  Bonds — ^Execution  on  Judgment. — It  in  not 

necessary,  in  order  to  charge  the  sureties  on  an  appeal  bond,  to  issue 
execution  on  the  judgment  recovered  in  the  appellate  court;  but, 
upon  affirmance  of  the  judgment  of  the  lower  court,  the  surety  be- 
comes liable  to  the  same  extent  as  the  principal  obligor. 

4.  Principal  and  Surety  —  Time  of  Payment  by  Surety. — ^A  surety 

may  pay  an  obligation,  and  proceed  against  his  principal  or  cosure- 
ties for  indemnity  for  repayment,  as  soon  as  his  principal  is  in 
default,  and  without  waiting  to  be  sued. 

6.  Appeal  and  Error — ^Liabilities  on  Bonds — ^Payment  Before  Filina 
Mandate  or  Appellate  Court. — ^A  surety  on  an  appeal  bond  may 
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recover  from  his  principul  the  amount  which  he  pays  on  the  judg- 
ment, on  its  being  affirmed  in  the  supreme  court,  although  such  pay- 
ment was  made  before  the  mandate  of  the  supreme  court  was  sent 
to  the  district  court. 

6.  Principal  and   Surety  —  Bkmsddbb  ow  Subxtt  —  Aotion   Against 

PbincipaIj. — ^Upon  payment  by  a  surety,  he  may  sue  the  princi- 
pal upon  any  agreement  of  reimbursement  which  he  may  have,  or 
he  may  sue  upon  the  implied  promise  which  the  law  raises  in  his 
favor;  or,  if  his  payment  is  made  in  satisfaction  of  a  judgment, 
he  may  be  subrogated  to  the  rights  of  the  creditor,  under  Civil  Code 
of  1901,  paragraph  3555,  providing  that  when  any  surety  pays  any 
judgment,  or  a  part  thereof,  the  said  judgment  shall  not  be  dis- 
charged, but  shall  remain  in  force 'for  the  use  of  such  surety. 

7.  Sams — Surety  Companies — Bboulation  op — Revocation  or  License. 

Civil  Code  of  1901,  chapter  1,  title  8,  paragraph  418,  provides 
that  if  any  surety  company  shall  neglect  or  refuse  to  pay  any  final 
judgment  rendered  against  it  upon  any  recognizance,  stipulation, 
bond,  or  undertaking  made  or  guaranteed  by  it,  from  which  no  appeal 
has  been  taken,  for  thirty  days  from  the  rendition  of  such  judg- 
ment, it  sh%ll  forfeit  all  right  to  do  business  under  this  act.  Held, 
that  the  governor  has  no  authority  to  revoke  the  license  issued  to 
a  surety  company  on  its  failure  to  pay  any  judgment  within  thirty 
days. 

8.  Same — ^Remedies  op  Surety — Amount  op  Recovery. — The  measure  of 

recovery  by  a  surety  against  his  principal,  so  far  as  the  amount  paid 
to  the  judgment  creditor  of  the  principal  is  concerned,  is  the  same 
whether  the  action  is  brought  on  the  implied  promise  of  the  prin- 
cipal to  repay,  or  upon  an  express  contract  of  the  principal  to  re- 
imburse the  surety  any  loss  it  may  sustain  by  reason  of  having  exe- 
cuted the  bond,  and  in  either  case  he  is  entitled  only  to  reimburse- 
ment. 

9.  Sams — Sams — Sams. — Plaintiff  became  surety  on  defendants'  appeal 

to  the  territorial  supreme  court.  The  judgment  was  affirmed,  and 
defendants  appealed  to  the  United  States  supreme  court.  After  the 
appeal  was  taken  to  the  United  States  supreme  court,  plaintiff  paid 
the  judgment,  and  took  a  bond  from  the  appellee  for  the  repayment 
of  the  amount  so  paid  if  the  judgment  appealed  from  should  be  re- 
versed in  the  United  States  supreme  court.  Held,  that  before  the 
decision  of  the  case  on  appeal  by  the  United  States  supreme  court, 
plaintiff  could  not  recover  from  defendants  the  amount  of  the  judg- 
ment, but  could  only  recover  the  amount  reasonably  expended  in  con- 
nection with  the  adjustment  of  the  matter  for  which  no  security 
was  received  by  plaintiff. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  county  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Modified  and  affirmed. 
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Appeal  to  supreme  court  of  United  States. 

The  facts  are  stated  in  the  opinion. 

Lawler,  Allen,  Van  Dyke  &  Jutten,  Fred  W.  Morrison,  and 
G.  P.  Bullard,  for  Appellants. 

The  complaint  fails  to  allege  that  the  amount  sued  for  in 
this  case  was  unpaid  by  defendants  to  plaintiff  at  the  time  of 
the  commencement  of  this  action,  and  this  is  a  necessary  alle- 
gation where  suit  is  brought  upon  an  express  contract  for  the 
payment  of  money.  Frisch  v.  Caler,  21  Cal.  72;  Scroufe  v. 
Clay,  71  Cal.  123,  11  Pac.  882 ;  Hurley  v.  Ryan,  119  CaL  71, 
51  Pac.  20;  9  Cyc.  730,  and  cases  cited. 

Eugene  S.  Ives,  and  S.  L.  Pattee,  for  Appellee. 

''The  averment  that  defendant  has  neglected  and  refused 
to  pay,  etc.,  we  think  is  sufficient."  Rankin  v.  Sisters  of 
Mercy,  82  Cal.  88,  22  Pac.  1134.  The  provision  in  the  appli- 
cation and  agreement  for  the  bond  is  that  the  appellants 
agreed  to  reimburse  appellee.  The  allegation  in  the  com- 
plaint is  that  appellee  demanded  such  reimbursement,  and 
the  appellants  refused.  ''The  breach,  therefore,  on  his  part 
consists  in  his  failure  or  refusal  to  pay  for  the  work  done  or 
agreed  to  be  done."  McPherson  v.  Hattich,  10  Ariz.  104,  85 
Pac.  732. 

CAMPBELL,  J.— The  complaint  alleges  that  in  April,  1907, 
one  Epes  Randolph  recovered  a  judgment  in  the  district  court 
of  Santa  Cruz  county,  against  the  defendants  in  this  action, 
A.  Sandoval  and  P.  Sandoval,  for  the  sum  of  $10,528.33 ;  that 
the  defendants  appealed  from  the  judgment  to  this  court, 
and  applied  to  the  United  States  Fidelity  and  Guaranty  Com- 
pany, a  corporation  (hereinafter  referred  to  as  the  Guaranty 
company),  for  a  bond  to  be  given  on  appeal  to  stay  the 
judgment ;  that  in  the  application  for  the  bond  the  defendants 
covenanted  "to  reimburse  said  company  for  any  and  aU  loss, 
costs,  charges,  suits,  damages,  counsel  fees,  and  expenses  of 
whatever  kind  or  nature  which  said  company  shall  or  may 
for  any  cause  at  any  time  sustain  or  incur  or  be  put  to  for 
or  by  reason  or  in  consequence  of  said  company  having  entered 
into  or  executed  said  bond";  that  in  consideration  of  the 


:March,  1909.]     Sandoval  v.  United  States  F.  &  G.  Co.    351 

agreement  the  Guaranty  company  agreed  to  and  did  execute 
the  bond  on  appeal,  in  a  sum  double  the  amount  of  the 
judgment  and  costs;  that  the  judgment  of  the  court  below 
was  affirmed  by  this  court  on  or  about  March  27,  1908,  and 
judgment  rendered  against  the  defendants,  and  against  the 
Guaranty  company,  for  the  amount  recovered  in  the  lower 
court,  together  with  interest  and  costs;  that  a  motion  for 
rehearing  was  filed  and  denied  on  or  about  the  16th  of  May, 
1908;  that  thereafter,  and  prior  to  the  twenty-fourth  day 
of  June,  1908,  the  plaintiff  received  notice  from  the  governor 
of  the  Territory  of  Arizona  to  the  effect  that  the  judgment 
of  the  supreme  court  of  the  Territory  of  Arizona  had  not  been 
paid;  that  more  than  thirty  days  had  elapsed  from  the 
rendition  of  the  judgment,  and  to  the  effect  that,  unless  the 
judgment  was  paid,  or  sufficient  excuse  for  the  nonpayment 
thereof  shown,  the  company  would  forfeit  its  rights  to  trans- 
act business  as  a  surety  company  in  the  Territory  of  Arizona : 
Ihat  plaintiff  promptly  notified  the  defendants  of  said  notice 
having  been  received  by  them  from  the  governor,  and  that 
defendants,  on  the  twenty-fourth  day  of  June,  1908,  had 
whoUy  failed  to  pay  the  said  judgment  or  to  appeal  there- 
from to  the  supreme  court  of  the  United  States,  and  that  on 
the  twenty-fourth  day  of  June,  1908,  plaintiff  paid  Randolph, 
in  satisfaction  of  the  judgment  and  interest,  the  sum  of 
$11,484.95,  and  that  upon  said  date  said  sum  was  due  and 
owing  upon  the  said  judgment;  that  the  plaintiff  has  paid, 
for  charges  and  expenses,  by  reason  and  in  consequence  of 
having  entered  into  and  executed  the  bond,  the  sum  of 
$676.75;  that  the  plaintiff  has  demanded  of  the  defendants 
that  they  reimburse  it  in  the  said  several  sums  paid  out,  and 
that  the  defendants  have  refused  to  reimburse  the  plaintiff 
in  said  sum,  or  any  part  thereof;  that  in  order  to  collect  the 
said  sum  from  the  defendants,  it  has  become  necessary  for  the 
plaintiff  to  employ  counsel  to  bring  and  institute  this  action, 
and  plaintiff  has  agreed  to  pay  said  counsel  a  reasonable  fee 
and  charge  for  the  institution  and  prosecution  of  this  suit,  and 
as  plaintiff  is  informed  and  believes,  the  reasonable  cost  of 
the  institution  and  prosecution  of  this  suit  will  be  the  sum 
of  $3,000,  be  the  same  more  or  less.  Judgment  was  demanded 
in  the  sum  of  $13,911.70,  together  with  interest.  The  defend- 
ants demurred  to  the  complaint,  on  the  ground  that  it  does 
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not  state  a  cause  of  action,  and  by  way  of  answer  admit  the 
facts  set  forth  as  to  the  judgment  having  been  rendered,  the 
application  for,  and  the  execution  of,  the  bond,  the  appeal, 
the  afSrmance  of  the  judgment  by  this  court,  and  the  denial 
of  the  motion  for  a  rehearing,  deny  that  the  plaintiff  received 
the  notice  from  the  governor  of  the  Territory,  as  alleged,  and 
also  deny  that  the  plaintiff  paid  to  Randolph  for  the  de- 
fendants, in  satisfaction  of  the  judgment,  any  sum  of  money, 
or  that  any  sum  of  money  was  due  upon  the  said  judgment, 
and  allege  that  after  the  judgment  was  affirmed  in  this  court, 
and  the  motion  for  rehearing  denied,  a  notice  of  appeal  was ' 
duly  given  to  the  supreme  court  of  the  United  States;  that 
said  eause  was  thereafter  transferred  to  the  supreme  court  of 
the  United  States,  and  is  now  pending  in  said  court;  that 
no  execution  has  ever  been  issued  upon  said  judgment,  and 
that,  if  the  plaintiff  in  this  case  has  ever  paid  the  amount  of 
said  judgment,  it  has  done  so  by  redson  of  its  own  negli- 
gence, voluntarily,  and  not  at  the  request  of  the  defendants. 
or  by  any  order  of  the  court,  or  in  satisfaction  of  any  judg- 
ment    The  cause  was  tried  to  the  court  without  a  jury,  and 
resulted  in  a  judgment  for  $14,683.25  and  costs,  in  favor  of 
the  Ouaranty  company.    From  this  judgment,  and  from  an 
order  refusing  a  new  trial,  this  appeal  is  brought 

The  testimony  shows  that  on  March  27,  1908,  the  judgment 
of  the  district  court  was  affirmed  in  this  court,  and  that  pur- 
suant to  the  provisions  of  paragraph  1592,  Civil  Code  of 
1901,  judgment  was  also  entered  against  the  Ouaranty  com- 
pany as  surety  upon  the  appeal  bond.  Thereafter,  within  the 
time  allowed  by  law,  a  motion  for  a  rehearing  was  made, 
which  motion  was  denied  by  this  court  May  19,  1908.  The 
action  having  been  tried  before  the  court  without  a  jury,  an 
appeal  to  the  supreme  court* of  the  United  States  from  the 
judgment  of  this  court  was  prayed,  and  was  allowed  by  one 
of  the  justices  of  the  court  on  June'  20,  1908.  In  the  order 
allowing  the  appeal  it  was  directed  that  the  judgment  be 
stayed  upon  the  appellants  filing  their  supersedeas  bond  in 
the  sum  of  $20,000,  to  be  approved  by  any  justice  of  this 
court.  This  order  was  filed  with  the  clerk  June  22,  1908.  A 
bond  in  proper  form  was  approved  by  one  of  the  justices  on 
July  14th,  and  filed  with  the  clerk  on  July  15, 1908.  Citation 
was  issued  July  18, 1908,  and  served  on  July  31, 1908.    It  also 
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appears  that  on  or  about  June  18th,  the  judgment  creditor, 
Randolph,  demanded  of  the  Guaranty  company  that  it  pay 
the  judgment ;  that  on  June  24,  1908,  the  Guaranty  company 
paid  the  judgment  in  full,  and  thereafter,  and  as  a  part  of 
the  transaction,  took  from  Randolph  a  bond,  with  collateral 
security,  for  the  return. of  the  amount  paid  him,  with  in- 
terest, should  the  supreme  court  of  the  United  States  reverse 
the  judgment  of  this  court. 

Appellants  assign  as  error  the  overruling  of  their  demurrer, 
insisting,  first,  that  the  complaint  is  bad  for  the  reason  that 
it  does  not  show  that  the  Sandovals  had  not  paid  the  judg- 
ment at  the  time  that  the  Guaranty  company  paid  it.  The 
complaint  alleges  that  ''said  defendants,  on  the  twenty-fourth 
•day  of  June,  1908,  had  wholly  failed  to  pay  the  said  judg- 
ment, .  .  .  and  upon  said  date  said  sum  was  due  and  owing 
upon  said  judgment,"  and  this,  we  think,  is  clearly  sufficient. 

It  is  also  complained  that  the  complaint  fails  to  allege  that 
the  amount  sued  for  in  this  case  was  unpaid  by  the  Sandovals 
to  the  Guaranty  company  at  the  time  of  the  commencement 
of  this  action.  The  allegation  of  the  complaint  in  this  re- 
spect is  that  ''this  plaintiff  has  demanded  of  the  said  de- 
fendants that  they  reimburse  this  plaintiff  in  the  said  several 
sums  paid  out  as  aforesaid,  and  that  the  defendants  have 
refused  to  reimburse  the  plaintiff  in  said  sum,  or  any  part 
thereof. "  While  this  allegation  might  not  have  been  sufficient 
as  against  a  special  demurrer,  we  do  not  regard  it  as  an 
entire  failure  to  state  an  essential  fact,  but  only  a  defective 
statement  of  the  fact  of  nonpayment,  good  when  tested  only 
"by  a  general  demurrer. 

In  considering  the  question  whether  the  complaint  as  an 
entirety  states  a  cause  of  action,  it  will  be  helpful  to  notice 
the  statutes  of  the  United  States  governing  appeals  from  this 
court  to  the  supreme  court  of  the  United  States,  and  the 
decisions  of  the  supreme  court  construing  them.  Section  1007 
of  the  Revised  Statutes  (U.  S.  Comp.  Stats.  1901,  p.  714) 
provides:  "In  any  case  where  a  writ  of  error  may  be  a  super- 
^deas,  the  defendant  may  obtain  such  supersedeas  by  serving 
the  writ  of  error  by  lodging  a  copy  thereof  for  the  adverse 
party  in  the  clerk's  office  where  the  record  remains,  within 
sixty  days,  Sundays  exclusive,  after  the  rendering  of  the 
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judgment  complained  of,  and  giving  the  security  required 
by  law  on  the  issuing  of  the  citation.  But  if  he  desires  to  stay 
process  on  the  judgment,  he  may,  having  served  his  writ  of 
error  as  aforesaid,  give  the  security  required  by  law  within 
sixty  days  after  the  rendition  of  such  judgment,  or  after- 
ward with  the  permission  of  a  justice  or  judge  of  the  appel- 
late court.  And  in  such  cases  where  a  writ  of  error  may  be 
a  supersedeas  execution  shall  not  issue  until  the  expiration 
of  ten  days."  By  section  1012  (page  716)  appeals  from  the 
circuit  courts  are  made  subject  to  the  same  rules,  regulations, 
and  restrictions  as  are  prescribed  for  writs  of  error,  and  by 
section  1909  it  is  provided  that  writs  of  error  and  appeals 
from  final  decisions  of  the  supreme  court  of  Arizona  shall 
be  allowed  to  the  supreme  court  of  the  United  States  in  the 
same  manner,  and  under  the  same  regulations,  as  from  cir- 
cuit courts  of  the  United  States.  Therefore,  appellants  had 
sixty  days  after  the  judgment  was  rendered,  exclusive  of 
Sundays,  in  which  they  could  give  security  and  suspend  the 
judgment  upon  their  appeal  to  the  supreme  court  of  the 
United  States.  This  period,  of  sixty  days  did  not  commence 
to  run  until  May  19th,  the  date  the  rehearing  was  denied. 
Railroad  Co.  v.  Bradley,  7  Wall.  575,  19  L.  Ed.  274 ;  Kingman 
V.  Western  Mfg,  Co.,  170  U.  S.  675,  18  Sup.  Ct.  786,  42  L. 
Ed.  1192.  Upon  this  date  the  liability  of  the  surety  became 
fixed.  Oilleite  v.  Bvllard,  20  Wall.  571,  22  L.  Ed.  387; 
Babbitt  V.  Finn,  101  U.  S.  7,  25  L.  Ed.  820.  ^'Execution 
cannot  issue  upon  the  judgment  until  the  expiration  of  ten 
days,  exclusive  of  Sundays,  from  the  entry  thereof.  If  the 
writ  of  error  and  bond  are  filed  before  the  expiration  of  the 
ten  days,  no  execution  can  issue  so  long  as  the  case  in  error 
remains  undisposed  of.  After  the  expiration  of  the  ten 
days,  an  execution  may  issue.  Notwithstanding  this,  under 
the  provisions  of  the  act  of  1872,  upon  the  filing  of  the  bond 
within  sixty  days  from  the  time  of  the  entry  of  the  judgment 
a  supersedeas  may  be  obtained.  Such  a  supersedeas,  however, 
stays  proceedings  only  from  the  filing  of  the  bond.  It  pre- 
vents further  proceeding  under  an  execution  which  has  been 
issued,  but  does  not  interfere  with  what  has  already  been 
done.'  Bd.  of  Commrs.  v.  Gorman,  19  Wall.  661,  22  L.  Ed. 
226.  See,  also,  Foster  v.  Kansas,  112  U.  S.  201,  5  Sup.  Ct.  8, 
97,  28  L.  Ed.  629.    It  is  not  necessary,  in  order  to  charge  the 
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sureties  in  an  appeal  bond,  that  an  execution  on  the  judg- 
ment recovered  in  the  appellate  court  should  be  issued  against 
the  principal.  Upon  affirmance,  the  surety  becomes  liable  to 
the  same  extent  as  the  principal  obligor.  Babbitt  v.  Finn, 
9upra. 

The  supersedeas  bond  was  not  filed  until  July  15,  1908,  and 
therefore  the  Guaranty  company  was  liable  to  execution  upon 
the  judgment  at  any  time  between  May  31st  and  July  15th. 
Being  thus  liable,  had  it  a  right  to  pay  the  judgment,  or  did 
it  owe  a  duty  to  its  principals  to  withhold  payment  during 
the  period  within  which  they  might  exercise  the  right  to 
suspend  the  judgment,  pending  their  appeal  to  a  higher  court 
No  case  has  been  brought  to  our  attention  in  which  such  a 
question  has  been  presented.  If  we  look  to  the  general  law 
governing  suretyship,  we  find  that  a  surety  who  is  in  law 
bound  to  pay  an  obligation  has  an  undoubted  right  to  pay 
the  same,  and  proceed  against  his  principals  or  cosureties  for 
indemnity  or  repayment.  He  may  do  this  as  soon  as  his  prin- 
cipal is  in  default,  and  without  waiting  for  suit  to  be  brought 
against  him.  27  Am.  &  Eng.  Ency.  of  Law,  472;  M<iy  v. 
Ball,  108  Ky.  180,  56  S.  W.  7 ;  Nixon  v.  Beard,  111  Ind.  137, 
12  N.  E.  131;  Martin  v.  Ellerbe's  Admr.,  70  Ala.  3^26;  Feanv- 
ster  V.  Withrow,  12  W.  Va.  611.  We  can  see  good  reason 
why  a  surety  on  an  appeal  bond  should  not  be  held  to  be 
justified  in  paying  within  the  ten  days  during  which  no 
execution  can  issue;  but,  his  principal  not  having  suspended 
the  judgment  within  that  time,  and  he  being  liable  to  have 
his  property  taken  upon  execution,  we  perceive  no  reason 
why  he  may  not  pay  the  judgment,  and  thus  relieve  himself 
of  liability.  A  payment  so  made  by  a  surety  may  work  a 
hardship  upon  the  principal,  but  we  see  no  way  of  avoiding 
it,  except  by  the  exercise  of  diligence  in  the  matter  of  per- 
fecting an  appeal  and  filing  a  supersedeas  bond.  It  is  sug- 
gested by  counsel  for  appellants  that  the  Guaranty  company 
was  not  coerced  to  pay  by  fear  of  execution,  since  it  does  not 
appear  that  the  mandate  of  this  court  had  been  sent  to  the 
district  court.  We  do  not  see  that  this  in  any  wise  affects 
the  situation.  The  filing  of  the  mandate  in  the  district  court 
adds  nothing  to  the  liability  of  the  surety.  •  That  is  fixed  by 
the  judgment  in  this  court.  It  is  probably  true  that  the  judg- 
ment debtor  must  resort  to  the  district  court  to  obtain  execu- 
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tion ;  but,  when  a  motion  for  rehearing  is  denied,  the  mandate 
should  go  to  the  district  court  at  once,  and  if  the  clerk  should 
delay  in  forwarding  it,  a  mere  suggestion,  without  notice, 
would  cause  it  to  be  sent.  Therefore,  the  refusal  of  a  surety 
to  pay  upon  demand  might  almost  immediately  result  in,  an 
execution  against  him  being  issued.  Upon  payment  being 
made  by  a  surety  he  is  entitled  to  claim  reimbursement  by 
reason  of  any  agreement  of  reimbursement  which  he  may 
have  with  his  principal,  or  may  sue  upon  the  implied  promise 
which  the  law  raises  in  his  favor;  or,  if  he  is  compelled  to 
make  payment  in  satisfaction  of  a  judgment,  he  may  be  sub- 
rogated to  the  rights  of  the  creditor,  under  the  provisions  of 
paragraph  3555,  Revised  Statutes  of  1901.  We  think  the 
court  did  not  err  in  overruling  the  demurrer  to  the  complaint. 
The  allegation  in  the  complaint,  and  the  testimony  offered 
in  support  of  it,  that  the  governor  of  the  Territory  had  noti- 
fied the  Guaranty  company  that  the  judgment  was  unpaid, 
that  thirty  days  had  elapsed  since  its  rendition,  and  that, 
unless  the  judgment  was  paid,  or  excuse  for  its  nonpayment 
shown,  the  company  would  forfeit  its  rights  to  transact  busi- 
ness as  a  surety  company  in  the  Territory,  has  given  rise  to 
what  we  regard  as  much  unnecessary  confusion,  and  assign- 
ments of  error  based  upon  rulings  of  the  trial  court  admit- 
ting testimony  to  sustain  the  allegations  have  been  discussed 
at  length  by  counsel  for  appellants.  Chapter  1,  title  8,  Civil 
Code  of  1901,  providing  for  the  regulation  of  surety  com- 
panies doing  business  within  the  Territory,  contains  the  fol- 
lowing: **Par.  418.  That  if  any  such  company  shall  neglect 
or  refuse  to  pay  any  final  judgment  or  decree  rendered 
against  it  upon  any  such  recognizance,  stipulation,  bond  or 
undertaking  made  or  guaranteed  by  it  under  the  provisions  of 
this  act,  from  which  no  appeal,  writ  of  error,  or  supersedeas 
has  been  taken,  for  thirty  days  from  the  rendition  of  such 
judgment  or  decree,  it  shall  forfeit  aU  right  to  do  business 
under  this  act."  The  act  makes  no  provision  for  the  revoca- 
tion by  the  governor  of  the  license  issued  to  a  surety  company, 
upon  its  failure  to  pay  within  thirty  days,  and  it  is  to  be 
observed  that  at  the  time  when  payment  was  made  (if  the 
statute  may  be  held  applicable  to  judgments  such  as  is  in- 
volved in  this  case,  where  the  taking  of  the  appeal  must  de- 
pend upon  the  actions  of  others,  whose  rights  are  governed 
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by  the  laws  of  the  United  States)  the  forfeiture  had  already 
been  incurred.  The  receipt  of  the  telegram  by  the  Guaranty 
company  may  serve  to  explain  the  motives  of  the  company  in 
making  the  payment,  but  we  do  not  see  that  it  affects  the 
legal  relations  existing  between  the  parties  to  this  action. 

We  come  now  to  consider  the  assignment  that  upon  all  of 
the  facts  in  evidence  the  court  erred  in  rendering  judgment 
for  the  Guaranty  company.  This  action  is  upon  the  express 
contract  of  appellants  to  reimburse  the  Guarafity  company 
any  loss  it  may  sustain  by  reason  of  having  executed  the 
appeal  bond.  The  measure  of  recovery,  at  least  so  far  as 
the  amount  paid  to  the  judgment  creditor  is  concerned,  is 
the  same  as  though  brought  upon  the  implied  promise  raised 
by  the  law.  As  we  have  seen,  a  surety,  when  he  becomes 
legally  liable  so  to  do,  may  pay  the  obligation,  and  proceed 
against  his  principal  to  secure  reimbursement.  But  he  is  en- 
titled to  nothing  more  than  reimbursement.  ''If  the  surety 
extinguishes  the  debt  of  the  principal  for  any  sum  less  than 
the  full  amount  thereof,  he  can,  in  the  absence  of  express 
contract,  only  recover  from  the  principal  the  amount  paid  by 
him,  and  interest  thereon,  and  costs.  The  implied  contract 
is  that  the  surety  shall  be  indemnified  only,  and  he  will  not 
be  allowed  to  speculate  out  of  his  principal.  If  he  pays  in 
depreciated  bank  notes,  or  other  money  which  is  below  par, 
but  is  taken  by  the  creditor  at  par,  he  can  only  recover  from 
the  principal  the  par  value  of  such  money.  If  he  pays  in 
land,  he  can  only  recover  the  value  of  the  land.  He  is  en- 
titled to  recover  the  amount  paid,  not  the  amount  extinguished 
by  that  payment.  ...  If  the  surety,  who  compounds  a  debt 
for  which  his  principal  and  himself  have  become  jointly  liable, 
takes  an  assignment  of  the  debt  to  a  trustee  for  himself,  he 
can  only  claim,  against  his  principal,  the  amount  which  he 
has  paid.  He  occupies  in  that  regard  the  same  position  as  an 
agent,  and  cannot  speculate  out  of  his  principal."  Brandt 
on  Suretyship  and  Guaranty,  sec.  212. 

The  supreme  court  of  California,  in  Stone  v.  Hammell,  83 
Cal.  547,  17  Am.  St.  Rep.  272,  23  Pac.  703,  8  L.  R.  A.  425,  in 
holding  that  a  surety  may  not,  by  satisfying  the  obligation 
by  giving  his  own  note,  recover  the  amount  of  the  note  from 
his  principal  before  payment  thereof,  bases  its  holding  upon 
the  ground  that  the  surety  might  recover  the  whole  amount  of 
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the  principal,  and  never  pay  Ws  own  note,  **thus  violating 
the  cardinal  rule  that  the  surety  shall  not  speculate  out  of  the 
principal."  Lord  Cottenham,  in  Reed  v.  Norris,  2  Mylne  & 
C.  361,  says:  "Now  if  there  had  been  no  authority  upon 
this  subject,  I  should  have  found  very  little  diflSculty  in 
making  the  precedent  for  deciding  that,  under  these  circum- 
stances, the  surety  is  not  entitled  to  demand  more  than  he 
has  actually  paid.  I  take  the  case  of  an  agent.  Why  is  an 
agent  precluded  from  taking  the  benefit  of  purchasing  a  debt 
which  his  principal  was  liable  to  discharge  t  Because  it  is 
his  duty,  on  behalf  of  his  employer,  to  settle  the  debt  upon  the 
best  terms  he  can  obtain;  and,  if  he  is  employed  for  that 
purpose,  and  is  enabled' to  procure  a  settlement  of  the  debt 
for  anything  less  than  the  whole  amount,  it  would  be  a  viola- 
tion of  his  duty  to  his  employer,  or,  at  least,  would  hold  out 
a  temptation  to  violate  that  duty,  if  he  might  take  an  assign- 
ment of  the  debt,  and  so  make  himself  a  creditor  of  his 
employer  to  the  full  amount  of  the  debt  which  he  was  em- 
ployed to  settle.  Does  not  the  same  duty  devolve  on  a  surety? 
He  enters  into  an  obligation  and  becomes  subject  to  a  liability, 
upon  a  contract  of  indemnity.  The  contract  between  him  and 
his  principal  is  that  the  principal  shall  indemnify  him  from 
whatever  loss  he  may  sustain  by  reason  of  incurring  an  obli- 
gation together  with  the  principal.  It  is  on  a  contract  for 
indemnity  that  the  surety  becomes  liable  for  the  debt.  It  is 
by  virtue  of  that  situation,  and  because  he  is  under  an  obli- 
gation as  between  himself  and  the  creditor  of  his  principal, 
that  he  is  enabled  to  make  the  arrangement  with  that  creditor. 
It  is  his  duty  to  make  the  best  terms  he  can  for  the  person 
in  whose  behalf  he  is  acting.  His  contract  with  the  principal 
is  indemnity." 

Under  the  testimony  in  this  case,  what  loss  has  the  Ouaranty 
company  sustained  t  The  payment  made  by  it  to  Randolph 
cannot  be  said  to  have  been  an  absolute  one,  but  one  condi- 
tioned that  the  judgment  be  afilrmed  by  the  supreme  court, 
since  it  has  taken  and  holds  security  satisfactory  to  it  for 
the  return  of  the  money  with  interest,  in  the  event  the  judg- 
ment is  reversed.  It  may  not  suffer  the  loss  of  the  amount 
paid  to  Randolph.  If  the  judgment  in  this  action  is  sus- 
tained, it  will  collect  the  amount  from  the  appellants,  and  if 
the  supreme  court  of  the  United  States  reverses  the  judgment 
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appealed  from,  it  will  also  be  repaid  by  Randolph.  Such  a 
result  would  manifestly  be  inequitable.  To  sanction  it  would 
certainly  do  violence  to  '*the  cardinal  rule  that  the  surety 
shall  not  speculate  out  of  the  principal."  The  Quaranty 
company,  in  taking  the  security,  as  pointed  out  by  the  author- 
ities to  which  we  have  called  attention,  may  be  said  to  have 
acted  as  the  agent  of  the  appellants.  It  took  and  still  holds 
the  security  in  its  own  name,  and  we  do  not  think  that  it 
may  claim  reimbursement  from  its  principals  until  its  actual 
loss  is  -ascertained,  or  at  least  that  it  may  not  recover  without 
surrendering  the  security  to  its  principals.  We,  therefore, 
conclude  that  the  trial  court  erred  in  giving  judgment  for  the 
amount  paid  to  Randolph.  However,  we  think  that  the  Quar- 
anty company  may  recover  in  this  action  such  amounts  as  it 
reasonably  expended  in  connection  with  the  adjustment  of 
the  matter,  for  which  it  holds  no  security.  These  expenses 
aggregate  $544.50,  and  upon  this  amount  interest  at  the  rate 
of  six  per  cent  per  annum  should  be  allowed  from  August  3, 
1908,  to  the  date  of  the  judgment  of  the  district  court. 

The  judgment  of  the  district  court  is  therefore  modified  and 
reduced  to  the  amount  indicated,  and  as  so  modified,  is 
affirmed,  with  costs  in  this  court  to  appellants,  but  without 
prejudice  to  the  rights  of  the  Guaranty  company  to  bring  such 
further  action  as  may  be  necessary  to  establish  its  rights, 
should  a  right  to  reimbursement  of  the  amount  of  the  judg- 
ment accrue  to  it. 

• 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur. 
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[Civil  No.  1080.     FUed  March  20,  1909.] 
[100  Pac.  820.] 

ELMER  H.  DUPFIELD,  Petitioner,  v.  HENRY  P.  ASH- 
URST,  as  District  Attorney  of  Coconino  County,  Arizona 
Territoiy,  Respondent. 

1.  Mandamus — Grounds — ^Refusal  to  Institutb  Quo  Wasbanto  Pbo- 

CUDiNGS. — ^Under  Civil  Code  of  1901,  paragraph  3794,  providing  that 
QUO  warranto  maj  be  brought  by  the  district  attorney  in  the  name 
of  the  territory  npon  the  verified  complaint  of  any  person,  in  the 
district  court,  against  any  person  who  usurps,  etc,  any  franchise, 
where  uncontradicted  facts,  presented  to  the  district  attorney,  show 
as  matter  of  law  that  a  franchise  is  unlawfully  being  exercised, 
his  refusal  to  institute  quo  warranto  proceedings  is  a  violation  of 
his  duty,  and  he  may  be  compelled  to  perform  the  duty  l^^  man- 
damus. 

2.  Same — Persons  ENnriiED  to  Belief — Person  "Beneficially  Inter- 

ested."— Civil  Code  1901,  paragraph  3794,  provides  that  quo  war- 
ranto may  be  brought  by  the  district  attorney  in  the  name  of  the 
territory,  upon  the  verified  complaint  of  any  person,  in  the  district 
court,  against  any  person  who  usurps,  etc.,  any  public  franchise  in 
the  county.  Civil  Code  of  1901,  paragraph  3074,  provides  that  tnan- 
damus  shall  issue  upon  affidavit  on  the  application  of  the  party  bene- 
flciaUy  interested.  Held,  that  as  any  person  may  lay  the  complaint 
before  the  district  attorney  upon  which  it  may  become  his  duty  to 
bring  quo  warranto,  if  he  onlawf uUy  refuses  to  act,  the  person  com- 
plaining is  the  person  '^beneficially  interested"  in  the  subject  mat- 
ter of  a  writ  of  mandamus  to  compel  his  appropriate  action,  and 
hence  entitled  to  the  writ. 

3.  Constitutional  Law — ^Betroactivs  Statutes — ^Power  to  Enact. — 

The  legislature  cannot  retroactively  cause  a  law  to  mean  that 
which  it  did  not  originally  mean;  but  where  persons,  misconstruing 
a  law,  have  endeavored  to  create  rights  or  obligations  or  avail 
themselves  of  privileges  thereunder,  the  legislature  may  establish 
them  in  the  rights  or  obligations  which  they  would  not  have  possessed 
by  remedial  legislation,  and  hence  where,  under  the  belief  that 
Civil  Code  of  1901,  paragraphs  3998-4009,  providing  that  fran- 
chises for  toll-roads  should  exist  for  ten  years,  renewable  for  an 
additional  five  years,  covered  the  construction  of  trails  and  the 
collection  of  tolls  thereon,  a  person  actually  constructed  and  main- 
tained a  toll  trail,  and  subsequently  attempted  to  transfer  the 
franchise,  which  was  prevented  on  the  ground  that  it  was  not  trans- 
ferable. Laws  1907,  page  72,  chapter  55,  which  provided  that  para- 
graphs 3998-4009  should  be  construed  to  have  included  trails  from 
the  time  of  its  enactment,  that  the  franchises  provided  for  fa/ 
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section  3  had  always  been  transferable,  and  which  confirmed  at- 
tempted transfers  and  ^ve  boards  of  supervisors  power  to  extend 
franchises  for  not  to  exceed  ten  years  and  at  the  expiration  of 
the  extension  to  contract  with  some  person  to  take  over  the  road 
paying  a  percentage  of  tolls  to  the  county,  and  gave  the  former 
owner  a  preference  right  to  the  contract,  was  a  proper  exercise 
of  the  legislature's  power  to  pass  retrospective  remedial  acts. 

4.  Statutes — Coktb^vention  o»  Fundamental  Law — Special  Legis- 

lation— Unbeaaonablb  GLAflBDiOATiON. — The  preference  not  being 
limited  to  those  whose  franchises  had  already  expired,  but  being 
available  indefinitely  to  those  whose  franchises  should  expire  in 
the  future,  the  act  was  not  violative  of  the  Harrison  act  (Act  Cong. 
July  30,  1886,  c.  818,  24  Stat.  170),  prohibiting  territorial  legis- 
latures from  passing  special  laws  granting  special  or  exclusive 
privilege  or  franchise,  as  creating  a  special  class  limited  in  num- 
bers, and  was  not  based  upon  an  arbitrary  and  unreasonable  classi- 
fication; it  being  reasonable  to  provide  a  preference  to  those 
who  ^ad  incurred  the  labor  and  risks  of  constructing  and  main- 
taining the  road. 

5.  Quo  Waeranto — Grounds — Abuse  of  Discretion. — If  the  board  of 

supervisors,  in  contracting  with  the  former  holder  of  a  toll-road 
franchise  to  continue  operating  the  road  for  the  county,  abused 
its  discretion  by  obtaining  a  less  favorable  contract  than  it  could 
have  obtained  from  another  responsible  person,  the  remedy  is  not 
quo  warranto  to  test  the  right  to  exercise  the  franchise,  the  abuse 
of  discretion  having  no  bearing  on  tne  validity  of  the  law  or  of 
the  franchise. 

6.  Constitutional    Law — Delegation  of  Legislative    Authority. — 

The  act  was  not  invalid  as  delegating  legislative  authority  to  the 
board  of  supervisors  to  extend  a  franchise,  or  to  contract  for  the 
operation  of  the  road  after  the  expiration  of  the  franchise,  since 
the  board's  act  would  not  be  the  creation  of  a  franchise,  but  merely 
the  making  available  to  a  franchise  holder  or  contractor  a  con- 
tinuance of  the  franchise  already  created  by  the  general  act  of 
the  legislature  and  in  the  manner  there  described. 

7.  Woods  and  Forests — Boads  in  United  States  Forest  Beserves. — 

Where  a  territorial  public  highway  was  established  over  public  lands 
under  Bevised  Statutes  of  United  States,  section  2477  (U.  S.  Comp. 
Stats.  1901,  p.  1567),  granting  the  right  of  way  for  the  construc- 
tion of  highways  oyer  public  lands  not  reserved  for  public  use,  the 
status  of  the  highway  became  permanently  fixed,  and  was  not 
j  changed  by  the  subsequent  establishment  of  a  government  forest 

I  reserve  embracing  land  over  which  it  passed,  notwithstanding  Act 

of  June  4,  1897,  chapter  2  (30  Stat.  35,  36;  U.  S.  Comp.  Stats. 
1901,  pp.  1540,  1541),  vests  the  control  of  highways  over  forest 
reservations  in  the  Secretary  of  the  Literigr. 
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PETITION  for  writ  of  mandamus  to  require  respondeat 
to  institute  quo  warranto  proceedings.    Petition  denied. 

The  facts  are  stated  in  the  opinion. 

U.  T.  Glotfelter,  and  Paul  Burks,  for  Petitioner. 

The  duty  of  the  district  attorney,  upon  a  proper  showing, 
to  bring  guo  warranto  is  not  discretionary,  but  mandatory. 
Buggeln  v.  Doe,  8  Ariz.. 341,  76  Pac.  458.  Quo  warranto  may 
be  brought  upon  the  verified  complaint  of  any  person.  Bev. 
Stats.  Ariz.  1901,  sec.  3794.  The  act  of  1907  is  invalid  be- 
cause it  attempts  to  delegate  legislative  i>ower  to  the  board  of 
supervisors.  The  legislative  power  of  Arizona  is  vested  in  the 
legislature,  and  that  power  cannot  be  delegated.  The  grant- 
ing of  a  franchise  is  a  legislative  act.  People  v.  Board  of 
Supervisors,  122  Cal.  421,  55  Pac.  131 ;  Quinchard  v.  Board, 
113  Cal.  664,  45  Pac.  856 ;  Dougherty  v.  Austin^  94  Cal.  601, 
28  Pac.  834,  29  Pac.  1092, 16  L.  B.  A.  161 ;  People  v.  Johnson, 
95  Cal.  471,  31  Pac.  611 ;  State  v.  Baum,  33  La.  Ann.  981 ; 
State  V.  Armstrong,  3  Snced  (Tenn.),  634;  C%  v.  SheUon, 
1  Head  (Tenn.),  24;  People  v.  Parks,  58  Cal.  624. 

The  act  of  1907  is  special,  because  it  establishes  a  daas 
based  on  existing  conditions  only,  and  so  constituted  as  to 
jrreclude  addition  to  the  numbers  included  within  the  dasB. 
Bravin  v.  Mayor,  4  Ariz.  83,  33  Pac.  589 ;  Harwood  v.  Perrin, 
7  Ariz.  114,  60  Pac.  891 ;  Edmunds  v.  Berbrandson,  2  N.  D. 
270,  50  N.  W.  970,  14  L.  B.  A.  725;  Wagner  v.  Milwaukee, 
112  Wis.  601,  88  N.  W.  577;  Binney's  Bestrictions  on  Local 
and  Special  Legislation,  pp.  54,  55,  59,  and  78;  Bloomer  v. 
Bloomer,  128  Wis.  297,  107  N.  W.  974 ;  Butten  v.  Mayor,  73 
N.  J.  L.  467,  64  Atl.  573.  Chapter  55  of  the  Session  Laws  of 
Arizona  of  1907  is  void  because  inconsistent  with  the  laws 
of  the  United  States. 

Henry  P.  Ashurst,  and  Edward  M.  Doe,  for  Bespondent. 

''Every  action  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest."    Bev.  Stats.  Ariz.  1901,  par.  1298. 

The  act  of  1907  is  valid  in  its  entirety.  "I  consider  it  a 
sound  proposition,  *that  wherever  the  legislative  power  of  a 
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govemment  is  tindefiBed,  it  includes  the  judicial  and  execu- 
tive attributes."    Copper  v.  Telfair,  4  DaU.  14,  1  L.  Ed.  721. 

''There  is  nothing  in  the  constitution  of  the  United  States 
which  forbids  the  legislature  of  a  state  to  exercise  judicial 
functions.  .  .  .  Retrospective  laws  which  do  not  impair  obli- 
gations of  contracts,  or  partake  of  the  character  of  ex  post 
facto  laws,  are  not  condemned  or  forbidden  by  any  part  of 
that  instrument."  Satterlee  v.  Matthewson,  2  Pet.  380,  7 
L.  Ed.  460. 

The  act  is  not  objectionable  as  granting  special  privileges 
or  franchises  because  it  is  made  applicable  to  every  person 
who  shall,  in  the  future,  bring  himself  within  its  provisions 
and,  as  well,  every  person  who,  in  the  past,  has  brought  him- 
self therein.  It  is  absolutely  uniform  in  its  application  to  all 
of  a  well-defined  class. 

NAVE,  J. — This  is  an  original  proceeding  in  this  court  to 
obtain  a  writ  of  mandamus  directed  to  the  district  attorney 
of  Coconino  county,  commanding  him  to  institute  quo  war- 
ranto proceedings  in  the  district  court  of  Coconino  county  to 
determine  by  what  right  one  Ralph  H.  Cameron  is  exercising 
a  franchise  to  maintain  and  collect  tolls  upon  a  trail  in  that 
county  leading  down  from  the  rim  of  the  Grand  canyon  of 
the  Colorado  river,  and  known  as  the  "Bright  Angel  trail." 

The  respondent  has  interposed  to  the  petition  an  answer 
in  the  nature  of  a  plea  in  abatement,  setting  forth  that  peti- 
tioner is  not  a  taxpayer  or  a  resident  of  Coconino  county,  and 
therefore  that  he  is  not  the  real  party  in  interest,  nor  any 
party  in  interest  in  the  subject  matter  of  the  petition.  To 
this  answer  the  petitioner  has  demurrer.  Paragraph  3794, 
Civil  Code  of  1901,  under  the  title  of  ''Quo  Warranto,"  pro- 
vides as  follows:  *'3794  (section  1).  An  action  may  be 
brought  by  the  district  attorney,  in  the  name  of  the  Territory, 
upon  his  own  information  or  upon  the  verified  complaint  of 
any  person,  in  the  district  court  sitting  for  the  county  for 
which  he  is  district  attorney,  against  any  person  who  usurps, 
intrudes  into  or  who  unlawfully  holds  or  exercises  any  public 
office  or  any  franchise  within  said  county;  and  it  is  his  duty 
to  bring  the  action  whenever  he  has  reason  to  believe  that 
any  such  office  or  franchise  is  being  usurped,  intruded  into 
or  unlawfully  held  or  exercised:  Provided,  that  any  person 
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claiming  such  office  or  franchise  may  bring  such  action  in  his 
own  name  by  first  applying  for  and  obtaining  the  leave  of 
said  court  so  to  do :  And,  provided  further,  that  if  the  office 
be  a  territorial  office,  the  attorney  general  of  the  Territory 
shall  have  like  power  herein  vested  in  district  attorneys.'* 
We  have  already  had  occasion  to  hold,  in  applying  this  stat- 
ute, that,  where  the  facts  presented  to  the  district  attorney 
show  as  a  matter  of  law  that  a  franchise  is  unlawfully  being 
exercised  and  are  not  in  dispute,  the  refusal  by  the  district 
attorney  to  institute  the  quo  warranto  proceedings  is  a  viola- 
tion of  his  duty,  and  that  we  may  compel  him  to  perform 
that  duty  by  our  writ  of  mandate.  Arey  v.  Ashurst  (decided 
January  9,  1906),  103  Pac.  1133,  not  officially  reported; 
Buggeln  v.  Doe,  8  Ariz.  341,  76  Pac.  458.  It  is  to  be  observed 
that  the  statute  which  we  have  just  quoted  imposes  no  re- 
striction by  way  of  residence  or  interest  as  qualifying  the  per- 
son who  may  lay  a  complaint  before  the  district  attorney. 
Doubtless  the  legislative  theory  is  that  in  many  instances 
where  a  public  franchise  is  unlawfully  usurped  or  exercised, 
there  is  no  person  who  is  especially  interested  in  the  sense 
that  his  rights  are  being  infringed  in  a  manner  or  degree 
other  than  the  rights  or  interests  of  each  individual  of  the 
general  public  are  infringed,  and  that  to  impose  a  restriction 
of  beneficial  interest  or  residence  upon  the  complaining  per- 
son might  be  operative  to  prevent  effectual  action  to  induce 
the  district  attorney  to  institute  proceedings  where  the  district 
attorney  is  indisposed  to  perform  his  duty.  Paragraph  3074 
of  the  Civil  Code  of  1901,  with  reference  to  the  writ  of 
mandamus,  provides  that  *'it  shall  be  issued  upon  affidavit 
on  the  application  of  the  party  beneficially  interested."  This 
means,  of  course,  that  the  petitioner  for  a  writ  of  m4indamu8 
must  be  beneficially  interested  in  the  subject  matter  of  that 
writ.  Inasmuch  as  any  person  may  lay  the  complaint  before 
the  district  attorney  upon  which  it  may  become  his  duty  to 
institute  proceedings  in  quo  warranto^  it  follows  that,  where 
the  district  attorney  has  exercised  an  unwarranted  discre- 
tion in  refusing  to  institute  proceedings  upon  such  complaint, 
the  person  who  brought  the  complaint  is  the  person  beneficially 
iaterested  in  the  subject  matter  of  the  writ  of  fMmdamus 
which  is  sought  to  compel  the  appropriate  action.  The  un- 
lawful refusal  to  act  upon  such  complaint  is  an  infringement 
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of  the  right  of  the  complainant.  For  this  reason  it  follows 
that  the  petitioner's  demurrer  to  the  respondent's  special  an- 
swer is  well  taken,  and  therefore  the  demurrer  is  sustained. 

Following  the  special  plea  of  which  we  have  just  disposed, 
the  respondent  has  interposed  a  general  demurrer  to  the  peti- 
tion. For  purposes  of  our  adjudication  of  this  demurrer,  we 
may  state  sufficient  of  the  facts  appearing  in  the  petition  with- 
out setting  forth  the  petition  in  its  entirety.  The  main  con- 
troversy hinges  upon  the  validity  of  chapter  55  of  the  laws 
enacted  by  the  twenty-fourth  legislative  assembly,  in  1907, 
amendatory  of  Civil  Code  of  1901,  paragraphs  3998-4009, 
prescribing  the  terms  upon  which  toU-roads  may  be  con- 
structed and  maintained  within  the  territory.  Pursuant  to 
the  provisions  of  paragraphs  3998-4009,  prior  to  its  amend- 
ment, one  Berry  constructed  the  ** Bright  Angel  trail"  and 
operated  it  as  a  toll  trail.  All  of  the  provisions  of  that  chap- 
ter were  complied  with  by  Berry.  Subsequently  Berry  un- 
dertook to  convey  his  franchise  to  one  Ralph  H.  Cameron, 
who  took  possession  of  the  trail  under  the  conveyance  and 
collected  tolls  thereon.  Proceedings  in  quo  warranto  were  in- 
stituted against  Cameron  in  the  district  court  of  Coconino 
county  which  resulted,  in  the  year  1903,  in  a  judgment  of 
ouster  upon  the  ground  that  the  franchise  acquired  by  Berry 
was  not  transferable.  Paragraphs  3998-4099,  supra,  provided  ,- 
that  the  toll-road  franchise  should  exist  for  ten  years,  re- 
newable for  an  additional  period  of  five  years  under  certain 
conditions.  The  franchise  in  question  was  extended.  The 
maximum  life  of  the  franchise  under  the  extension  was 
reached  on  January  31,  1906.  On  February  1,  1906,  the 
board  of  supervisors  of  Coconino  county,  acting  under  the 
provisions  of  paragraph  4004,  entered  into  a  contract  with 
one  Ferrall  for  the  maintenance  of  the  trail  and  the  collection 
of  tolls  thereon  in  the  interest  of  the  county.  Ferrall  took 
and  retained  possession  thereof  under  that  contract  until  April 
17,  1907.  On  March  18,  1907,  chapter  55,  above  referred  to, 
became  a  law.  This  amendatory  law  provided,  among  other 
things:  That  the  term  ''toll-road,"  as  used  in  paragraphs 
3998-4009,  shall  be  construed  to  include  trails  and  to  have 
included  trails  from  the  time  of  its  enactment;  that  all  rights 
and  franchises  provided  for  by  paragraphs  3998-4009  shall 
be  transferable,  and  shall  be  deemed  to  have  been  transfer- 
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able  at  all  times ;  that  all  conveyances  or  attempted  transfers 
of  any  such  franchises  are  ratified  and  confirmed;  that  the 
board  of  snpervisors  of  any  county  in  the  territory  in  which 
any  toll-road  shall  have  been  or  may  hereafter  be  constructed 
or  maintained  may,  either  before  or  after  the  expiration  of 
the  term  of  any  franchise,  extend  the  term  thereof  for  a  period 
not  exceeding  ten  years ;  that  at  the  expiration  of  the  original 
term  or  of  its  extension  the  board  of  supervisors  may  enter 
into  a  contract  with  some  person  to  take  charge  of  said  toll- 
road  and  collect  tolls  thereon  for  a  period  of  five  years,  con- 
ditioned upon  the  payment  to  the  county  of  a  percentage  of 
the  tolls  to  be  fixed  by  the  board  of  supervisors;  that  the 
former  owner  of  the  expired  franchise  shall  have  a  preference 
right  to  this  contract  to  be  availed  of  within  thirty  days  after 
the  termination  of  the  franchise;  that  with  respect  to  fran- 
chises which  may  have  expired  prior  to  the  enactment,  the 
owner  of  the  former  franchise  shall  have  thirty  days  from 
the  passage  of  the  act  within  which  he  may  have  this  same 
preference.  Cameron  complied  with  the  requirements  im- 
posed by  statute  to  avail  himself  of  this  last  provision,  the 
board  of  supervisors  contracted  with  him  accordingly,  and  on 
April  17,  1907,  he  took  possession.  The  qtio  warranto  pro- 
ceeding is  sought  to  oust  him.  This  statement  abstracts  very 
briefly  the  points  upon  which  stress  is  laid  by  the  petitioner 
and  contains  the  substance  of  those  features  of  the  legislation 
which  petitioner  contends  render  it  invalid.  Without  analyz- 
ing the  entire  enactment,  we  content  ourselves  with  address- 
ing our  consideration  exclusively  to  the  points  which  are  pre- 
sented by  the  petitioner. 

Petitioner  attacks  the  enactment  upon  the  ground  that  it 
is  unlawfully  retroactive  in  so  far  as  it  attempts  to  defijie  what 
the  legislature  meant  by  *' toll-road''  when  the  amended  act 
was  originally  enacted,  and  in  so  far  as  it  attempts  to  validate 
theretofore  void  conveyances,  contending  that  the  purpose  of 
the  legislature  and  the  effect  of  its  act,  if  held  valid,  are  to 
reverse  decisions  of  this  court  and  of  the  district  court  of 
Coconino  county  under  which  it  was  held  (as  petitioner  con- 
tends) that  the  words  ^'toll-road"  did  not  comprehend  a  trail, 
and  that  the  franchise  conferred  by  the  statute  was  not  assign- 
able. Without  attempting  to  review  the  array  of  authorities 
presented  in  support  of  the  views  of  petitioner  and  respondent 
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npon  these  features,  it  suffices  to  point  out  that  remedial  re- 
troactive legislation  is  a  commonplace  in  legislation,  and  that 
such  legislation  has  been  held  valid  in  almost  innumerable 
instances.  While  it  is  undoubtedly  true  that  the  legislature 
cannot  retroactively  cause  an  act  to  mean  that  which  it  did 
not  mean,  on  the  other  hand,  where  persons,  by  misconstruc- 
tion of  the  meaning  of  an  act,  and  in  reliance  upon  the  act, 
have  endeavored  to  create  rights  or  obligations,  or  avail  them- 
selves of  privileges  thereunder,  the  aid  of  the  legislature  may 
often  with  propriety  be  obtained  to  validate  that  which  with- 
out the  remedial  legislation,  and  until  it  is  enacted,  is  invalid. 
It  appears  from  the  record  before  us  that  in  the  belief  that 
the  toll-road  legislation  covers  the  construction  of  a  trail  and 
the  collection  of  tolls  thereon  (adopting  for  the  purpose  of 
this  case,  without  approval  or  disapproval,  the  distinction 
made  by  petitioner  between  a  "road"  and  a  *' trail,"  the 
former  as  being  available  for  the  passage  of  vehicles,  and  the 
latter  available  only  for  the  passage  of  saddle  animals,  pack 
animals,  and  foot  passengers),  Cameron's  grantor  actually 
constructed  the  trail  down  from  the  rim  of  the  Grand  canyon 
of  the  Colorado  river  and  maintained  it  as  a  toll  trail.  We 
may  with  propriety  ignore  those  expressions  of  the  statute 
which  assert  that  **toll-road"  included  **toll  trail"  from  the 
very  inception  of  the  law,  and  regard  it  as  retroactively  reme- 
dial so  as  to  make  valid  the  exercise  of  the  toll  trail  franchise, 
by  Cameron's  grantor.  So,  also,  with  respect  to  the  part  of 
the  act  which  validates  assignments  of  such  franchises,  we 
may  with  propriety  ignore  those  expressions  which  under- 
take to  say  that  such  assignments  were  valid  at  a  time  when 
they  were  actually  not  valid  and  regard  the  act,  as  it  is  in 
this  respect,  as  retroactively  remedial  in  the  present  valida- 
tion of  such  past  transfers.  The  principles  involved  have 
been  so  repeatedly  stated  by  courts  that  it  would  be  a  work 
of  supererogation  to  elaborate  them  here.  While  such  retro- 
active legislation  may  not  be  tolerated  when  it  adversely  affects 
rights  which  are  predicated  upon  the  invalidity  of  the  exer- 
cise of  such  a  franchise  or  upon  the  invalidity  of  such  a  trans- 
fer, on  the  other  hand,  it  is  unobjectionable  and  uniformly 
sustained  when  its  effect  is  merely  to  establish  persons  in 
privileges  or  rights  which  were  attempted  to  be  availed  of  or 
created. 
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A  second  objection  to  the  act  is  based  upon  the  contention 
that  in  giving  a  preference  right  for  a  five  year  contract  to 
those  whose  franchises  had  expired  prior  to  its  passage,  as  weH. 
as  to  those  whose  franchises  should  expire  thereafter,  the  act 
is  obnoxious  to  the  Harrison  act  (Act  July  30,  1886,  c.  818, 
24  Stat.  170),  in  that  it  creates  a  special  class  limited  in  num- 
bers (possibly  limited  to  Ralph  H.  Cameron  alone)  and  based 
upon  an  arbitrary  and  unreasonable  classification.  It  is  mani- 
fest that  the  number  of  those  whose  franchises  had  expired 
is  limited,  but  the  preference  is  not  limited  to  them.  It  is 
available  indefinitely  in  the  future  to  those  whose  franchises 
shall  expire  from  time  to  time.  This  fact  completely  distin- 
guishes this  case  from  the  facts  involved  in  the  former  deci- 
sion of  this  court  {Bravin  v.  Tombstone,  4  Ariz.  83,  33  Pac 
589),  cited  by  petitioner.  It  is  a  natural  and  reasonable 
classification  to  provide  that  the  person  who  has  incurred  the 
labor,  expense,  and  risks  attendant  upon  the  construction  and 
maintenance  for  a  period  of  a  toll-road,  or  his  grantee,  who 
presumably  has  paid  value  for  the  grant,  shall  have  a  prefer- 
ence right  to  enter  into  the  contract  provided  for  by  this  legis- 
lation. It  is  as  natural  and  as  reasonable  as  and  comparable 
to  that  common  provision  of  franchise  and  corporation  la¥rs, 
occurring  also  in  this  act,  permitting  an  extension  of  the  fran- 
chise from  time  to  time.  It  is  to  be  presumed  that  the  board 
of  supervisors  will  impose  upon  him  the  payment  of  as  great 
a  percentage  of  the  toll  receipts  as  it  would  impose  upon  any 
other  available  contractor,  and  that  in  all  respects  by  their 
fidelity  to  public  interests  those  interests  will  be  protected  im- 
partially. With  this  assumption  it  follows  that  the  person 
to  whom  this  preference  right  is  given  will  make  as  favorable 
a  contract  with  the  county  as  would  any  other  person.  The 
classification  itself  being  reasonable,  the  inclusion  of  those 
whose  franchises  have  expired  with  those  whose  franchises 
shall  expire  does  not  invalidate  the  act.  Pausing  here  to 
divert  to  one  of  the  facts  which  we  have  not  mentioned,  we 
may  say  that,  if  the  board  of  supervisors  abused  its  discre- 
tion in  this  case  by  entering  into  this  contract  with  Cameron 
upon  a  less  favorable  contract  than  it  could  have  had  with 
another  responsible  party,  the  remedy  does  not  lie  in  q¥0 
warra/nto  proceedings ;  that  abuse  of  discretion  has  no  bearing 
upon  the  validity  of  the  law  or  of  the  franchise. 
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The  next  point  of  objection  to  the  law  is  that  the  authority 
conferred  upon  the  board  of  supervisors  to  extend  the  fran- 
chise, or  to  enter  into  a  contract  for  the  operation  of  the  toll- 
road  after  the  expiration  of  the  franchise  is  legislative ;  that 
tinder  our  organic  law  the  territorial  legislature  cannot  dele- 
gate this  legislative  power  to  the  board  of  supervisors.  It 
may  not  be  disputed  that  the  creation  of  such  a  franchise  is 
legislative.  Calif orma  v.  RMway  Co.,  127  XT.  S.  1,  8  Sup. 
Ct.  1073,  32  L.  Ed.  150.  But  in  the  case  before  us  the  ex- 
tension of  the  period  for  which  the  franchise  may  be  operative, 
or  the  making  of  a  contract  by  which,  for  a  period,  the  fran- 
chise is  exercised  partly  in  the  interest  of  the  county,  is  not 
the  creation  of  a  franchise  and  not  legislation.  The  statute 
books  are  replete  with  instances  in  which  laws  of  a  general 
nature  are  operative  in  the  interest  and  to  the  advantage  of 
those  only,  who  may,  at  their  own  option,  avail  themselves 
thereof.  For  example,  we  have  general  laws  for  the  incor- 
poration of  private  corporations.  By  complying  with  those 
laws,  any  person  may  become  endowed  with  a  corporate  fran- 
chise. Petitioners  would  concur  with  us  in  denouncing  it  as 
absurd  to  contend  that  such  persons  are  legislating  when  they 
avail  themselves  of  the  corporate  franchise,  yet  the  corporate 
franchise  does  not  exist  until  they  have  given  the  statute  ap- 
plication by  availing  themselves  of  it.  The  law,  the  grant, 
exists;  but  the  contingency  which  gives  it  specific  application, 
which  calls  the  grant  into  operation  and  the  franchise  into 
being,  has  not  yet  occurred.  So  also  tiiat  corporation,  when 
once  organized,  will  terminate  at  the  end  of  twenty-five  years 
unless  it  is  renewed  by  the  vote  of  three-fourths  of  the  votes  | 

cast  at  a  stockholders'  meeting  held  for  the  purpose.    For  the  i 

same  reason  the  renewal  of  that  franchise  would  not  be  de- 
nominated even  by  the  petitioner  as  legislation.  We  have 
had  recent  occasion  to  pass  upon  an  analogous  state  of  affairs 
with  respect  to  the  local  option  law,  a  law  applicable  in  a  given 
community  only  upon  the  affirmative  vote  of  a  certain  ma- 
jority of  the  voters.  We  there  said,  speaking  through  Mr. 
Justice  Campbell:  ''The  test  is:  Was  the  statute  complete 
when  it  left  the  legislature  and  was  approved  by  the  governor? 
If  so  it  is  not  rendered  invalid,  because  it  may  be  applied  only 
upon  the  happening  of  a  contingency  or  the  concurrence  of  a 
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certain  set  of  events."    Thalheimer  v.  Board,  11  Ariz.  430,  94 
Pac.  1129. 

The  expression  is  accurate  and  fully  describes  the  operation 
of  the  statute  under  consideration  in  this  case.  Here  the 
grant  is  complete  and  available,  and  the  law  embodying  the 
grant  is  operative  from  the  moment  of  its  passage  by  the  legis- 
lature. Yet  until  it  is  availed  of  by  the  optional  act  of  some 
person,  by  filing  the  necessary  description  of  his  proposed 
toll-road  and  by  complying  with  the  other  statutory  require- 
ments, there  is  actually  no  franchise  in  existence.  What  the 
person  does  who  avails  himself  of  the  law  is,  however,  not  to 
create  the  franchise,  but  to  avail  himself  of  the  creative  act 
which,  when  availed  of,  is  self -operative  as  a  present  grant  of 
a  franchise.  In  the  case  now  before  us,  when  it  comes  to  the 
matter  of  extending  the  franchise,  or  continuing  its  operation 
by  contract,  a  new  party  is  brought  into  the  transaction.  The 
franchise  is  not  extensible  exclusively  at  the  option  of  the 
franchise  holders,  but  by  the  concurrent  option  of  the  board 
of  supervisors.  When  the  board  of  supervisors  gives  that 
option,  they  are  not  creating  the  franchise  or  granting  a  privi- 
lege ;  they  are  making  available  to  the  franchise  holder,  or  the 
contractor,  a  continuation  of  the  franchise  already  created 
and  granted  by  the  general  act  of  the  legislature  and  in  the 
manner  there  prescribed.  It  is  comparable  somewhat,  as 
already  noted,  to  the  vote  of  the  stockholders  by  whom  the 
franchise  of  a  private  corporation  may  be  extended  for  a 
period.  It  is  more  directly  comparable  to  the  approval  of  a 
franchise  by  popular  vote  such  as  is  required  by  our  general 
laws,  for  the  inception  of  a  public  utility  franchise  within 
one  of  our  cities.  The  legislature  by  its  general  act  has  pro- 
vided that  franchises  for  the  operation  of  street  railways  and 
other  public  utilities  may  be  enjoyed  by  one  who  seeks  such 
a  franchise,  if  upon  the  submission  of  the  question  to  popular 
suffrage  a  majority  of  the  votes  shall  be  found  in  favor  of 
the  franchise.  Here,  as  in  the  extension  of  a  toll-road  fran- 
chise, there  must  concur  the  exercise  of  the  option  of  two 
parties.  Those  voting  their  approval  are  not  exercising  a 
legislative  function.  They  are  exercising  an  option  upon 
which  the  enjoyment  of  the  franchise  grant  is  conditioned. 
In  so  far  as  the  legal  analogies  and  proprieties  are  concerned, 
it  makes  no  difference  whether  the  option  is  left  to  the  body 
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of  the  voters  or  to  their  elected  representatives.  If  the  orig- 
inal enjoyment  of  a  franchise  may  lawfully  be  made  thus 
contingent,  certainly  the  extension  of  an  already  existing  fran- 
chise must  stand  upon  an  equal  plane  with,  if  not  in  a  stronger 
position  than,  its  inception.  The  phrases  ''legislative  func- 
tion," ** executive  function,"  ''judicial  function,"  are  terse 
and  comprehensive.  We  do  not  find  in  the  decisions  an 
equally  terse  and  exact  descriptive  expression  applied  to  the 
function  which  is  exercised  by  the  voters  or  the  representa- 
tive body  upon  whose  approval  the  inception  of  a  franchise 
is  made  conditional.  It  is  not  the  exercise  of  either  of  the 
three  functions  just  enumerated.  It  is  the  exercise  of  a  func- 
tion of  referendum.  An  objection  to  the  word  "referendum" 
as  descriptive  of  the  function  is  that  it  has  an  accepted  use 
as  describing  a  legislative  process,  the  reference  of  laws  or 
constitutional  provisions  to  popular  approval  as  a  condition 
of  and  a  part  of  the  process  of  their  adoption.  The  procedure 
under  the  statutes  which  we  have  been  considering  and  under 
analogous  statutes,  we  may  quite  exactly  define  as  the  refer- 
ence of  a  present  complete  grant  or  law  to  the  discretion  or 
interposition  of  a  body  or  executive  as  an  essential  condition 
to  the  availability  of  the  grant  to  one  desiring  it,  or  the  ap- 
plication of  the  law  under  specific  conditions  or  to  specific 
communities.  Btymologically,  the  word  "referendum"  is 
quite  appropriate  to  the  process.  The  function  thus  exercised 
is  not  legislative.  Hence  the  act  in  question  is  not  obnoxious 
to  our  organic  law  upon  the  ground  that  it  is  a  delegation  of 
legislative  power. 

The  last  objection  raised  by  petitioners  to  the  act  is  based 
upon  the  fact  that  since  the  construction  of  the  Bright  Angel 
trail,  but  prior  to  the  passage  of  chapter  55  in  1907,  the  Grand 
canyon  forest  reserve  was  created  by  presidential  proclama- 
tion, and  that  the  Bright  Angel  trail  is  within  the  boundaries 
of  that  reserve.  It  is  contended  that  the  exercise  of  this  fran- 
chise under  the  act  of  the  legislature  is  a  regulation  of  a  high- 
way within  that  reservation,  and  hence  in  conflict  with  the 
provisions  of  the  United  States  laws  vesting  in  the  Secretary 
of  the  Interior  the  control  of  highways  over  forest  reservar 
tions.  Act  June  4,  1897,  c.  2 ;  30  Stat.  35,  36  (U.  S.  Comp. 
Stats.  1901,  pp.  1540,  1541).  It  is  sufficient  answer  to  this 
contention  to  point  out  that  the  act  referred  to  seems  in  terms 


372  PuppiELD  V.  AsHUBST.  [12  Ariz. 

to  apply  only  to  highways  constructed  after  the  establishment 
of  the  reservations;  and,  at  all  events,  that  by  section  2477, 
Revised  Statutes  of  the  United  States  (TJ.  S.  Comp.  Stats. 
1901,  p.  1567),  "the  right  of  way  for  the  construction  of 
highways  over  public  lands  not  reserved  for  public  use"  was 
fully  granted,  wherefore  the  status  of  the  Bright  Angel  trail 
as  a  public  highway,  constructed,  as  it  was,  under  that  grant, 
prior  to  the  establishment  of  the  reservation,  is  permanentlj 
fixed.  Therefore  the  establishment  of  the  forest  reserve  did 
not  operate  to  change  that  status.  Montgomery  v.  Somen,  50 
Or.  259,  90  Pac.  674,  and  cases  there  cited. 

These  are  the  only  points  to  which  our  attention  has  been 
directed  as  the  basis  for  petitioner's  contention  that  it  was  the 
duty  of  the  district  attorney  to  institute  the  proceedings  in 
q%u>  warranto  to  command  which  our  writ  of  mandate  is 
sought. 

It  follows  that  the  exercise  of  discretion  by  the  district  at- 
torney was  sound,  that  the  demurrer  to  the  petition  must  be 
sustained,  and  the  writ  denied* 

It  is  so  ordered. 

KENT,  C.  J.,  and  CAMPBELL,  J.,  concur. 

SLOAN,  J. — ^I  concur  in  the  judgment  and  in  the  views 
expressed  by  Mr.  Justice  NAVE,  except  that  I  am  of  the 
opinion  that  the  demurrer  to  the  plea  in  abatement  should  be 
overruled.  I  am  of  the  opinion  that  the  petitioner  must  show 
that  he  is  "beneficially  interested"  in  having  the  right  of 
Cameron  to  maintain  the  franchise  in  question  determined  by 
quo  warranto. 

DOAN,  J. — I  concur  in  the  result  and  in  the  views  expressed 
by  Mr.  Justice  SLOAN. 
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[OiTil  No.  1086.    Filed  March  20,  1909.] 
[100  Pac.  952.] 

THE  ARIZONA  MINING  AND  TRADING  COMPANY,  a 
Corporation,  Defendant  and  Appellant,  v.  J.  J.  BEN- 
TON, Plaintiff  and  Appellee. 

1.  PucADiNG — Reply — Tims  to  Beplt. — Jadgment  was  taken  against 

a  corporation  on  an  answer  admitting  a  debt,  and  the  corporation 
moved  to  vacate  the  judgment  for  eoUosion,  tendering  a  proposed 
answer  to  the  complaint.  Plaintiff  filed  a  pleading,  which  did  not 
eontrovert  the  allegations  in  support  of  the  motion,  but  traversed 
the  proposed  answer.  Held,  that  such  pleading  was  premature 
as  a  repl/  since  no  answer  had  been  filed ,  only  an  application  to 
file  being  presented. 

2.  Judgment — ^VACiiTiON — Pbocedube. — On  motion  hj  a  corporation  to 

vacate  a  judgment  against  it  obtained  on  confession  hj  the  pres- 
ident of  indebtedness  so  &r  as  concerned  the  question  of  alleged 
eollusion  bj  the  president  and  his  personal  interest,  it  was  proper 
to  weigh  the  facts  presented,  either  on  affidavits  or  oral  evidence. 

3.  Sams — Same — Same.— On  motion  to  vacate  a  judgment  obtained  by 

confession  and  to  allow  a  defense,  the  court  should  not  pass  upon 
the  merits  of  the  defense  alleged  where  a  valid  defense  is  prima 
facie  shown  by  an  affidavit  of  merits  or  by  a  verified  answer  ex- 
plicitly showing  its  nature  and  sufficiency,  since  such  determination 
deprives  the  defendant  of  hia  day  in  court  and  of  a  right  to  appeal 
therefrom. 

4.  Sams — Same — Judicial    Disgbetion. — Whether    a    defendant    may 

open  a  default  or  have  a  judgment  set  aside  is  discretionary  with 
the  trial  court,  but  the  determination  must  rest  on  a  proper  presen- 
tation of  the  moving  party  of  sufficient  grounds  to  invoke  exercise 
of  the  discretion  and  of  facts  showing  prima  fade  a  valid  defense. 

5.  Pleading — "Answer" — ^Nature. — ^An  answer,  to  be  such,  must  con- 

fute plaintiff's  claim  in  fact  or  in  law — ^in  other  words,  its  pur- 
pose being  to  defeat  the  suit,  it  must  contain  matter  of  defense 
or  of  avoidance— and  hence  a  pleading  admitting  the  debt  sued  on, 
alleging  inability  to  pay  and  praying  judgment  according  to  law, 
is  not,  strictly  speaking,  an  answer,  it  being  a  plea  of  confession. 

6.  Bams — Sams — ^Denomination    as    Such. — ^Mere  denomination  of  a 

document  as  an  answer  does  not  make  it  such. 

7.  Corporations — ^Representation  by  Oitioers — Confession  of  Judg- 

• 

MSNT — ^President. — The  president  of  a  corporation  cannot  confess 
judgment  for  it,  in  the  absence  of  express  authority  conferred  by 
statute  or  by  the  corporation,  except  where  authority  may  be  im- 
plied from  the  nature  of  the  corporate  business  or  his  duties. 
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8.  Saace — President — Power — Confession  of  Judgment. — ^The  presi- 
dent of  a  corporation  was  precluded  from  confessing  judgment  for 
ity  in  the  absence  of  authority,  where  he  was  interested  in  the  note 
sued  on,  though  no  fraud  be  imputable  to  him. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Reversed  and  remanded. 

The  facts  are  stated  in  the  opinion. 

J.  F.  Boss,  and  Neale  &  Sutter,  for  Appellant. 

The  reply  of  appellee  to  the  proposed  answer  should  have 
been  stricken  out.  The  court  is  not  to  try  and  decide  upon 
the  facts  set  up  by  way  of  defense,  or  to  determine  whether 
the  defense  will  ultimately  prevail.  Joerns  v.  La  Nica,  75 
Iowa,  705,  38  N.  W.  129 ;  23  Cyc.  964 ;  Black  on  Judgments, 
sec.  348 ;  Freeman  on  Judgments,  sec.  109.  The  president  of 
a  corporation  has  no  implied  power  to  confess  judgment 
against  the  corporation.  10  Cyc.  907 ;  7  Current  Law,  p.  918 ; 
9  Current  Law,  p.  783 ;  Stokes  v.  New  Jersey  etc.  Co.,  46  N. 
J.  L.  237. 

Eichardson  &  Doan,  for  Appellee. 

The  reply  and  affidavits  were  filed  as  controverting  the 
grounds  upon  which  the  motion  to  vacate  were  based,  and  not 
for  the  purpose  of  enabling  the  court  to  inquire  into  the  merits 
of  the  case,  and  for  that  reason  should  stand.  Butte  Butcher- 
ing Co.  V.  Clarke,  19  Mont.  306,  48  Pac.  303 ;  Security  Loan 
and  Trust  Co.  v.  Estudillo,  134  Cal.  166,  66  Pac.  257 ;  Hefling 
V.  Van.  Zamdt,  162  111.  162,  44  N.  E.  424;  Gilchrist  Transp. 
Co.  V.  Northern  Grain  Co.,  204  111.  510,  68  N.  E.  558. 

When  counter-affidavits  are  filed,  it  is  the  duty  of  the  court 
to  hear  any  evidence  which  will  aid  the  court  in  determining 
whether  the  judgment  should  be  vacated,  and  the  burden  of 
proof  in  such  cases  is  on  the  moving  party  to  make  his  case 
with  clear  and  convincing  proof.  Wheeler  v.  Castor,  11  N.  D. 
347,  92  N.  W.  381,  61  L.  R.  A.  746 ;  El  Paso  &  Southwestern 
By.  Co.  V.  Kelly  (Tex.  Civ.  App.),  83  S.  W.  855;  Gay  v. 
Gra^t,  101  N.  C.  206,  8  S.  E.  99,  106 ;  Tidioute  and  Tiona  OU 
Co.  V.  Shear,  161  Pa.  508,  29  Atl.  107.    The  answer  filed  by 
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Overlook  as  president  of  the  company  was  sufficient  to  au- 
thorize the  court  to  try  the  case  and  receive  evidence.  It  was 
not  a  confession  of  judgment,  but  an  answer  setting  forth 
what  Overlook  understood  as  the  true  facts  of  the  case. 

KENT,  C.  J. — ^Benton  brought  suit  in  the  court  below 
against  the  Arizona  Mining  and  Trading  Company  on  a  prom- 
issory note  for  $18,242.05  alleged  to  have  been  executed  to 
him  by  the  company,  and  to  be  due  and  owing  from  it.  The 
summons  was  served  on  C.  A.  Overlook,  the  president  of  th^ 
defendant  company,  on  May  12,  1908,  and  on  the  same  day  a 
pleading  entitled  an  answer,  verified  by  the  said  Overlook,  as 
president  of  the  company,  was  filed  on  its  behalf,  reading  as 
follows,  omitting  the  title  of  the  court  and  cause :  **  Comes  now 
the  defendant,  the  Arizona  Mining  and  Trading  Company,  a 
corporation,  and,  answering  the  complaint  filed  herein,  admits 
as  substantially  true  the  material  allegations  thereof,  and 
alleges  that  this  defendant  is  unable  at  this  time  to  pay  the 
indebtedness  set  forth  in  said  complaint,  or  any  part  thereof. 
Wherefore  this  defendant  prays  judgment  of  this  court  in  ac- 
cordance with  law.'  Arizona  Mining  and  Trading  Company. 
C.  A.  Overlook,  President.*'  On  the  same  day  the  case  was 
brought  on  for  trial  in  the  district  court,  and  a  judgment  ren- 
dered in  favor  of  the  plaintiff  for  the  amount  of  the  note  and 
interest,  the  said  judgment  containing  the  following  recital: 
**  Evidence  is  now  introduced  on  behalf  of  the  plaintiff,  and  it 
further  appearing  from  the  verified  pleadings  on  file  herein, 
as  well  as  from  said  evidence,  that  the  allegations  of  the  com- 
plaint are  true  and  proven,  and  the  matter  having  been  sub- 
mitted to  the  court  for  finding  and  decision,  and  the  court 
being  fully  advised  in  and  concerning  the  premises,  it  is  there- 
fore ordered,"  and  so  forth.  On  May  21st  the  defendant 
company,  through  its  attorneys,  filed  a  motion  to  vacate  and 
set  aside  the  judgment  so  entered,  and  for  leave  to  file  a  pro- 
posed answer  attached  to  the  motion.  The  motion  was  based 
on  the  ground  that  the  judgment  was  obtained  by  fraud  and 
collusion,  and  that  it  was  obtained  upon  an  answer  purport- 
ing to  have  been  made  on  behalf  of  the  defendant  by  Over- 
lock,  its  president,  admitting  the  truth  of  the  allegations  of 
the  complaint,  which  answer  was  made  coUusively  and  fraud- 
ulently by  Overlook  at  the  instance  and  request  of  plaintiff 
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without  any  authority  on  the  part  of  the  defendant  company 
to  Overlock  to  appear  in  said  action  or  iSle  said  answer,  and 
alleged  that  the  defendant  had  a  meritorious  defense  to  the 
action  and  the  whole  thereof,  and  had  no  notice  of  said  action 
or  opportunity  to  present  its  defense.  The  motion  was  sup- 
ported by  the  affidavits  of  E.  H.  Lewis,  W.  F.  Rudolph,  and 
J.  F.  Boss.  The  affidavits  of  Lewis  and  Rudolph  set  forth 
that  the  board  of  directors  of  the  defendant  company  con- 
sisted of  themselves  and  Overlock,  the  president ;  that  neither 
of  the  affiants  had  any  knowledge  or  notice  of  the  jQling  of  the 
action  or  the  rendering  of  the  judgment  therein,  or  of  any 
service  of  any  process  on  the  corporation  until  after  the  judg- 
ment was  rendered;  that  the  directors  of  the  company  had 
never  authorized  Overlock  to  file  an  answer  or  appear  in  be- 
half of  the  corporation.  They  further  alleged  on  information 
and  belief  that  Overlock  was  personally  interested  in,  and  a 
beneficiary  of,  the  note  sued  on.  The  affidavit  of  Ross  stated 
that  he  was  at  the  county  seat  on  the  day  the  answer  in  the 
case  was  filed  by  Overlock,  and  that  Overlock  saw  him  there, 
and  that  though  Overlock  knew  that  Boss  was  the  counsel  and 
legal  adviser  of  the  board  of  directors  of  the  defendant  com- 
pany, Overlock  did  not  inform  Ross  of  the  filing  of  the  action 
or  the  filing  of  the  answer  made  by  Overlock  in  the  action, 
or  disclose  to  Ross  anything  whatever  concerning  the  action. 
The  answer  which  the  corporation  asked  leave  to  file  was  veri- 
fied by  Rudolph  as  one  of  the  directors  of  the  corporation, 
and  denied  that  the  promissory  note  sued  upon  by  Benton 
was  founded  upon  any  consideration,  or  that  there  was  any 
sum  due  Benton  thereon  by  the  company,  and  affirmatively 
set  forth  matters  of  defense  which,  if  true,  were  sufficient  to 
defeat  Benton's  claim.  On  the  twenty-fifth  day  of  May  the 
plaintiff,  Benton,  filed  in  the  office  of  the  clerk  of  the  court 
a  reply  to  the  answer  sought  to  be  interposed  by  the  defend- 
ant corporation,  setting  up  matters  in  contravention  of  the 
alleged  facts  set  forth  in  said  answer.  A  motion  was  made 
by  the  attorneys  for  the  corporation  to  strike  the  reply  from 
the  files  on  the  ground  that  it  was  prematurely  filed,  and  that 
it  appeared  upon  its  face  to  be  for  the  purpose  of  answering 
the  allegations  set  forth  in  the  defendant's  answer,  and,  as  it 
went  to  the  merits  of  the  defense  as  alleged  in  the  answer, 
was  not  a  proper  pleading  or  properly  before  the  court  upon 
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the  motion  to  set  aside  the  judgment  in  the  case.  The  motion 
to  strike  this  reply  from  the  files  was  denied  by  the  court. 
The  president,  Overlook,  filed  an  affidavit,  in  which  he  stated 
that,  upon  being  served  with  the  summons  and  complaint  in 
the  case,  he  believed  it  to  be  his  duty  to  make  such  answer  to 
the  complaint  as  the  facts  would  warrant,  and  for  that  reason 
executed  and  filed  the  answer  therein;  that  it  was  not  filed 
at  the  request  of  the  plaintiff  or  his  attorneys,  but  in  accord- 
ance with  his  own  belief  as  to  his  duty  in  the  matter ;  that  he 
had  no  interest  as  to  whether  the  plaintiff  recovered  on  the 
note  sued  on  in  the  complaint  or  not;  that  he  did  not  know 
or  believe  that  Ross  was  the  counsel  of  the  company.  Upon 
the  return  day  of  the  motion  to  set  aside  the  judgment,  the 
court  took 'the  testimony  of  a  number  of  witnesses,  and  went 
fully,  not  only  into  the  question  of  collusion  and  interest,  but 
also  into  the  merits  of  the  case,  both  as  to  the  plaintiff  Ben- 
ton's claim  and  as  to  the  validity  of  the  company's  defense 
thereto,  and  at  the  conclusion  thereof  denied  the  motion,  hold- 
ing that  the  evidence  showed  that  there  was  no  want  of  con- 
sideration for  the  note;  that  there  was  no  fraud  or  collusion 
between  the  president  Overlook  and  the  plaintiff  or  his  coun- 
sel ;  that  the  execution  of  the  note  was  authorized  by  the  direc- 
tors of  the  defendant  company;  that  the  company  obtained 
the  money  and  used  it  to  pay  its  running  expenses ;  and  that 
there  was  nothing  in  the  evidence  that  would  militate  against 
the  bona*  fides  of  the  claim  or  affect  the  consideration  for 
which  the  note  was  given.  The  court  further  held  that  the 
answer  filed  by  Overlook,  the  president,  could  not  be  consid- 
ered as  a  confession  of  judgment  in  the  case,  since  the  case 
had  been  taken  up  upon  the  issue  raised  by  the  answer  filed 
and  the  judgment  had  been  rendered  after  the  taking  of  evi- 
dence and  upon  a  hearing  on  the  merits,  and  further  held  that, 
as  there  was  no  possible  defense  to  the  action,  the  step  taken 
by  the  president  in  admitting  the  debt  was  the  wise  course 
and  merely  a  prudent  business  act  on  the  part  of  the  president 
for  the  corporation.  The  matter  comes  before  this  court  upon 
an  appeal  from  the  denial  of  the  motion  to  vacate  and  set 
aside  the  judgment. 

We  have  deemed  it  desirable  to  set  forth  thus  fully  the 
record  in  the  case  as  the  situation  is  somewhat  involved.  The 
reply  to  the  defendant's  proposed  answer  would  seem  to  have 
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been  prematurely  filed.  It  did  not  controvert  the  allegations 
in  support  of  the  motion  to  vacate  the  judgment,  but  put  in 
issue  the  matter  alleged  in  the  proposed  answer  in  defense  of 
the  cause  of  action  of  the  plaintiff.  It  properly  had  no  place 
in  the  record,  since  no  answer  had  been  filed,  but  only  an 
application  to  file  an  answer  was  presented.  The  court  below 
heard  a  large  amount  of  testimony  covering  all  the  phases  of 
the  case,  and  upon  such  testimony  concluded  that  the  defend- 
ant had  no  sufScient  defense  to  the  action,  and  that  there  was 
no  fraud  or  collusion,  and  therefore  refused  to  set  aside  the 
judgment,  and  permit  the  filing  of  such  defense.  So  far  as 
the  question  of  the  alleged  collusion  between  Overlook  and 
the  plaintiff's  attorneys  and  the  alleged  personal  interest  of 
Overlock  in  the  plaintiff's  action  and  the  judgment  was  con- 
cerned, it  was  proper  for  the  court  to  weigh  the  faots  pre- 
sented either  by  afi&davit  or  by  the  taking  of  oral  testimony, 
if  that  method  was  desired,  and  to  detennine  the  questions. 
We  do  not  think,  however,  upon  a  motion  to  set  aside  a  judg- 
ment and  allow  a  defendant  to  present  its  defense,  that  the 
court  should  hear  testimony  for  the  purpose  of  determining 
the  merits  of  such  defense,  or  pass  upon  such  merits  where 
such  a  valid  defense  is  prima  facie  shown  to  exist  by  an  aflS- 
davif  of  merits  or  by  a  verified  answer  explicitly  showing  its 
nature  and  sufficiency.  A  determination  of  such  issue  upon 
a  motion  to  set  aside  a  judgment  deprives  the  party,  not  only 
of  his  day  in  court,  but  of  his  right  of  appeal  from  the  deci- 
sion upon  such  issue.  Whether  or  not  a  defendant  shall  be 
permitted  to  open  a  default  or  set  aside  a  judgment  lies  in 
the  wise  discretion  of  the  trial  court,  but  the  determination 
in  that  respect  is  to  be  based  upon  a  proper  presentation  by 
the  moving  party,  first,  of  sufficient  grounds  to  invoke  the 
exercise  of  the  discretion;  and,  second,  of  alleged  facts  suffi- 
cient to  show  prima  facie  a  valid  defense,  but  the  truth  of 
such  facts  and  the  sufficiency  of  the  defense  as  a  matter  of 
law  is  a  question  to  be  determined  upon  the  trial  of  the  case, 
and  not  upon  the  motion. 

In  the  case  before  us  the  defendant  presented  to  the  trial 
court  by  its  affidavits  and  proposed  answer  facts  sufficient  to 
show  prim^  fade  a  valid  defense  to  the  action.  Without  in- 
quiring into  the  truth  or  falsity  of  such  defense,  it  was  then 
the  duty  of  the  trial  court  to  ascertain  whether  grounds  ex- 
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isted  sufficient  to  warrant  the  court  to  grant  the  application 
in  the  exercise  of  a  wise  discretion.  It  is  true  that  the  record 
shows  that  the  company  itself  presented  orally  upon  the 
motion  this  eyidence  hy  which  it  hoped  to  sustain  its  conten- 
tion that  it  had  a  valid  defense;  but  this  was  very  probably 
done  because  the  reply  which  the  court  had  refused  to  strike 
put  these  facts  at  issue,  though  they  were  improperly  at  issue, 
since  this  question  was  not  then  properly  before  the  court. 
We  have  not  on  this  appeal,  therefore,  considered  the  question 
whether  upon  the  facts  orally  presented  to  the  trial  court  upon 
the  motion  the  trial  court  was  right  in  concluding  that  the 
defense  of  the  company  upon  the  merits  was  as  a  matter  of 
law  or  of  fact  insufficient.  Apart  from  this,  and  treating,  as 
we  think  should  have  been  done,  the  defense  sought  to  be 
interposed  by  the  company  as  prima  facie  sufficient,  we  have 
to  determine  the  question  whether  the  court  erred  in  not  hold- 
ing that  sufficient  grounds  existed  to  call  for  the  granting  of 
the  motion  in  the  exercise  of  a  proper  discretion.  We  think 
sufficient  grounds  to  call  for  such  action  are  to  be  found  in 
the  record.  It  appeared  that  Overlook,  the  president  of  the 
company,  on  the  same  day  that  he  was  served  with  the  sum- 
mons and  complaint,  caused  the  document  which  was  styled 
the  answer  of  the  company  to  be  drawn  for  him  by  one  of 
the  plaintiflp's  attorneys,  and  the  action  was  that  day  brought 
to  trial  and  judgment  rendeiied.  The  trial  court,  however, 
upon  the  subsequent  investigation  into  the  facts  made  by  it 
upon  the  hearing  of  the  motion,  found  that  there  was  no  col- 
lusion between  Overlook  and  the  plaintiff's  attorneys,  and  no 
actual  fraud,  and  we  see  no  reason  to  question  this  conclusion 
so  reached.  We  do  not  think,  however,  that  the  defendant 
company  can  be  bound  by  the  action  of  Overlook  in  appear- 
ing and  filing  in  its  behalf  the  answer  interposed  by  him. 
Strictly  speaking,  and  also  under  the  provisions  of  our  code, 
it  was  not  an  answer,  since  an  answer,  to  be  such,  must  be  a 
confutation  in  fact  or  in  law  of  the  plaintiflf-'s  claim.  In  other 
words,  its  purpose  being  to  defeat  the  action  and  to  bar  the 
plaintiff's  recovery,  it  must  contain  matter  of  defense  or  of 
avoidance.  Though  a  document  be  denominated  an  answer,  it 
does  not  become  an  answer  from  such  denomination  alone. 
Brower  v.  NeUis,  6  Ind.  App.  323,  33  N.  B.  672. 
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Whatever  it  be  termed,  or  whatever  its  phraseology,  the 
document  in  question  was  in  effect  a  plea  of  confession  of  the 
cause  of  action.  It  is  true  that  it  did  not  in  terms  confess 
judgment  or  authorize  the  entry  of  judgment,  but  it  did  in 
terms  acknowledge  the  debt  and  admit  the  company's  inability 
to  pay.  While  the  record  shows  that  the  trial  court  took  evi- 
dence on  the  part  of  the  plaintiff  before  rendering  judgment, 
the  judgment  recites  that  the  truth  of  the  allegations  of  the 
complaint  are  also  established  by  the  verified  pleadings,  and 
the  plea  interposed  by  Overlock  was  such  a  one  as  would  have 
enabled  the  court  to  render  judgment  for  the  plaintiff  with- 
out any  testimony  being  adduced  by  the  plaintiff.  The  sub- 
stance and  not  the  form  must  be  looked  at.  So  viewed,  it  is 
in  effect  a  plea  of  confession  of  judgment,  and  it  must  be  so 
treated.  Puget  Sound  Nat.  Bank  v.  Levy,  10  Wash.  499,  45 
Am.  St.  Bep.  803,  39  Pac.  142.  We  hold  with  what  seems  to 
be  the  better  rule,  that  the  president  of  a  corporation  may  not, 
in  the  absence  of  statutory  authority,  confess  judgment  for 
his  corporation  without  the  express  authority  of  the  corpora- 
tion, except,  perhaps,  in  instances  where  the  nature  of  the 
business  of  the  corporation  or  the  nature  of  the  duties  of  the 
president  are  such  that  authority  from  the  corporation  so  to 
act  may  be  implied.  Raub  v.  Blairstone  Creamery  Co.^  56 
N.  J.  L.  262,  28  Atl.  384.;  Stokes  v.  New  Jersey  Pottery  Co., 
46  N.  J.  L.  237 ;  Adams  v.  Cross  Wood  Co,,  27  111.  App.  313 ; 
Cook  on  Corporations,  4th  ed.,  pars.  716,  754.  No  such 
authority  is  claimed  in  this  case  by  the  president,  and  the 
corporation  has  expressly  repudiated  his  act  in  this  direct  pro- 
ceeding brought  in  the  same  case  to  set  it  aside.  Further- 
more, while  the  trial  court  found  that  there  was  no  collusion 
between  Overlock  and  the  plaintiff  or  his  attorneys,  the  tes- 
timony given  shows,  we  think,  such  a  personal  interest  of 
Overlock  in  the  plaintiff's  claim  antagonistic  to  the  corpora- 
tion as  would  preclude  his  admitting  liability  on  the  part  of 
the  corporation  without  its  sanction  or  authority.  Overlock 
testified  that  he  originally  had  a  claim  against  the  company 
to  the  extent  of  $1,264.32,  and  that  it  was  part  of  the  note 
sued  on;  that  he  had  assigned  it  to  Benton,  and  had  never 
received  anything  for  the  debt,  the  understanding  being  that 
Benton  would  assume  the  account,  and,  as  soon  as  he  collected 
the  note  from  the  company,  would  pay  Overlock  what  was 
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due  him.  Benton  testified  that  he  had  paid  nothing  for  the 
Overlock  claim ;  that,  when  he  collected  the  note,  he  expected 
to  pay  Overlock.  It  is  true  that  Benton  also  testified  that  he 
intended  to  pay  Overlock  the  amount  due  him  whether  he 
collected  the  note  from  the  company  or  not.  But  while  Over- 
lock,  therefore,  had  no  direct  claim  upon  the  defendant  com- 
pany or  the  proceeds  from  the  collection  of  the  Benton  note, 
it  appears  from  the  evidence  that  he  was  interested  in  the 
recovery,  since  the  payment  to  him  from  Benton,  if  not  de- 
pendent upon,  was  enhanced  by  Benton's  recovery. 

We  think  by  reason  of  these  facts,  and  though  there  be  no 
fraud  to  be  imputed  to  Overlock  or  the  plaintiff's  attorneys, 
the  case  was  one  in  which  the  trial  court  should  have  sus- 
tained the  motion  to  set  aside  the  judgment,  and  have  allowed 
the  defendant  company  to  interpose  its  answer.  The  order 
of  the  district  court  denying  the  motion  is  therefore  reversed, 
and  the  case  is  remanded  to  the  district  court  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

SLOAN,  CAMPBELL,  and  NAVE,  JJ.,  concur. 


[Civil  No.  1088.    Filed  March  20,  1909.] 
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ALBERT  STEINFELD  and  the  SILVER  BELL  COPPER 
COIViPANY,  a  Corporation,  Defendants  and  Appellants, 
V.  MARY  NIELSEN,  Administratrix  of  the  Estate  of 
CARL  S.  NIELSEN,  Deceased,  and  MARY  NIELSEN, 
in  Her  Own  Personal  Right,  Plaintiff  and  Appellee. 

1.  Corporations — Fraudulent  Transactions — Fiduciary  J^elations. 
A  person,  who  is  neither  an  officer  nor  a  director  of  a  corpora- 
tion, but  who  controls  its  affairs  as  a  majoritj  stockholder,  through 
a  board  of  directors,  sustains  to  the  corporation  and  stockholders 
the  fiduciary  relation  occupied  by  an  officer  or  director. 

2.  Same — Same — Same. — ^An  officer  or  director  of  a  corporation,  who 
seeks  to  purchase  the  stock  of  a  stockholder,  must  disclose  to  the 
latter  facts  which  have  come  to  him  by  virtue  of  his  relation  to 
the  corporation,  and  not  known  to  the  stockholder,  or  which  may 
not  be  readily  ascertained  by  the  stockholder,  and  must  disclose 
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such  plans  as  the  corporation  maj  have  for  the  future  which  have 
a  bearing  on  the  value  of  the  stock. 

3.  Samx — Same — Sams. — An  individual  controlled  a  mining  corporation 

bj  controlling  a  majority  of  the  stock  and  two  of  the  directors. 
He  closed  down  the  mine,  when  it  was  operated  at  a  profit,  for  the 
purposes  of  purchasing  other  mines  and  of  securing  the  stock  held 
by  the  manager  of  the  corporation,  whom  he  caused  to  be  dis- 
charged. He  falselj  represented  to  the  manager  that  the  indebt- 
edness of  the  corporation  was  not  being  materially  reduced,  and 
failed  to  disclose  his  purposes.  He  knew  of  the  manager's  financial 
condition,  and  induced  him  to  sell  his  stock  at  an  alleged  inade- 
quate price,  stating  that  the  manager  would  get  nothing  for  his 
stock  unless  he  sold  for  the  price  offered.  It  was  not  found  that 
the  manager  did  not  know  that  the  individual  intended  to  ac- 
quire other  property,  but  it  was  found  that  the  individual  did  not 
disclose  the  facts.  Held,  that  in  view  of  the  presumption  that  the 
manager  of  a  corporation  must  be  as  familiar  with  its  affairs 
and  property  as  any  other  member  of  the  corporation,  and  must 
be  familiar  with  the  plans  of  the  corporation  for  the  future,  the 
individual  violated  no  duty  which  he  owed  to  the  manager,  either 
by  misrepresentations  or  concealments,  depriving  the  manager  of 
the  right  to  set  aside  the  sale  on  the  ground  of  fraud. 

4.  Sales — Fkaud — Inadequacy  op  Price. — To  determine,  in  a  suit  to 

set  aside  a  sale  on  the  ground  of  the  buyer's  fraud,  whether  the 
price  is  so  grossly  inadequate  as  to  amount  in  itself  to  conclu- 
sive evidence  of  fraud,  the  court  must  look  at  the  facts  as  they 
existed  at  the  time  of  the  contract  of  sale,  and  not  at  the  time 
the  price  was  actually  paid,  and  the  inadequacy  must  be  so  gross 
as  to  furnish  a  strong  presumption  that  an  undue  advantage  has 
been  taken  of  the  ignorance,  weakness,  distress,  or  necessity  of  the 
seller. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  County  of  Pima.  John  H. 
Campbell,  Judge.    Reversed  and  remanded. 

STATEMENT  OP  PACTS  BY  COURT. 

This  action  was  brought  against  the  appellants  in  the  dis- 
trict court  of  Pima  county  in  June,  1905,  by  the  appellee, 
Mary  Nielsen,  individually,  and  as  the  administratrix  of  the 
estate  of  Carl  S.  Nielsen,  deceased.  Among  other  things,  the 
complaint  prays  that  a  certain  sale,  made  by  Carl  S.  Nielsen 
and  Mary  Nielsen  to  Albert  Steinfeld,  of  three  hundred  shares 
of  the  capital  stock  of  the  defendant  corporation,  should  be 
set  aside  as  fraudulent,  and  the  plaintiff  have  judgment  for 
said  stock,  and  for  $33,000  dividend  theretofore  paid  thereon 
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and  received  by  said  Steinfeld.  Judgment  was  rendered  in 
the  lower  court  decreeing  the  plaintiff  to  be  the  owner  of  the 
said  stock,  and  that  she  recover  from  Steinfeld  the  amount 
of  the  dividend,  less  the  amount  of  the  purchase  price  paid 
by  Steinfeld.  From  the  judgment  an  appeal  was  taken  to 
this  court. 

The  court  found  the  facts  as  follows : 

''This  cause  came  on  regularly  for  trial  in  the  above-en- 
titled court,  before  Hon.  John  H.  Campbell,  judge  thereof, 
presiding,  sitting  without  a  jury,  a  jury  having  been  thereto- 
fore regularly  waived  by  all  the  parties,  on  the  thirtieth  day 
of  March,  1908,  all  of  the  parties  being  present  in  person,  and 
also  by  their  attorneys,  evidence,  oral  and  documentary,  hav- 
ing been  regularly  introduced  and  offered  by  the  respective 
parties,  and  received  by  the  court,  and  submitted  to  it  for  its 
decision.  After  due  consideration  of  the  pleadings  and  all 
the  evidence  admitted  in  the  case,  and  being  fully  advised  in 
the  premises,  the  court  finds  the  following  to  be  the  facts  in 
the  case : 

"  (1)  That  the  plaintiff,  Mary  Nielsen,  is  the  widow  of  the 
late  Carl  S.  Nielsen,  who  died  intestate  on  or  about  the  fifth 
day  of  March,  1901,  in  Pima  county,  Arizona  Territory,  leav- 
ing as  his  sole  heirs  at  law,  his  said  widow,  Mary  Nielsen, 
and  their  four  children,  Hilda  S.,  Guynne  E.,  Ian  W.,  and 
Bichard  H.  Nielsen,  then  aged  thirteen,  eleven,  nine  and  seven 
years,  respectively,  that  on  the  fifth  day  of  June,  1903,  the 
probate  court  of  said  Pima  county  granted  letters  of  admin- 
istration on  the  estate  of  the  said  Carl  S.  Nielsen,  and  said 
Mary  Nielsen  was  by  the  said  court  duly  and  legally  appointed 
administratrix  of  his  estate,  and  duly  qualified  as  such,  and 
since  said  fifth  day  of  June,  1903,  the  said  Mary  Nielsen  has 
been,  and  now  is,  the  duly  qualified  and  acting  administratrix 
of  the  estate  of  the  said  Carl  S.  Nielsen,  and  that  the  said 
Carl  S.  Nielsen  in  his  lifetime  was  a  citizen  and  resident  of 
the  county  of  Pima,  territory  of  Arizona. 

"  (2)  That  the  defendant  Albert- Steinfeld  is  a  citizen  and 
resident  of  the  county  of  Pima,  territory  of  Arizona,  and  re- 
sides in  the  city  of  Tucson;  that  the  defendant  the  Silver 
Bell  Copper  Company  is  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  territory  of  Arizona ;  that  said 
corporation  was  organized  on  the  fourteenth  day  of  January, 
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1899,  under  the  name  of  the  Nielsen  Mining  and  Smelting 
Company ;  and  that,  by  resolution  of  the  board  of  directors, 
made  on  or  about  the  fourteenth  day  of  January,  1901,  its 
name  was  changed  to  the  Silver  Bell  Copper  Company,  and 
since  that  date,  and  up  to  the  present  time,  the  said  corpora- 
tion has  conducted  its  business  under  and  by  the  name  of  the 
Silver  Bell  Copper  Company. 

''  (3)  That  about  the  end  of  the  year  1897  said  Carl  S. 
Nielsen  leased  from  Albert  Steinfeld,  as  trustee  for  Julia 
Zeckendorf ,  the  then  unpatented  mining  claim,  situated  in  the 
Silver  Bell  mining  district  of  Pima  county,  Arizona,  known 
and  called  the  'Old  Boot  Mine.'  That  said  lease  was  oral 
and  terminable  at  will.  That  under  said  lease  the  said  Niel- 
sen was  to  have  the  privilege  of  working  said  mine,  and  ex- 
tracting and  shipping  and  selling  ores  therefrom,  on  the  pay- 
ment to  said  Steinfeld,  as  such  trustee,  of  a  royalty  of  $1^5 
per  ton  on  all  ore  extracted  and  shipped  or  smelted  by  hini, 
and  the  said  Nielsen  was  to  do  the  annual  assessment  work  on 
said  claims.  That  soon  thereafter  said  Nielsen  took  charge  of 
said  mine,  and  proceeded  to  work  the  same  under  said  lease, 
and  extracted  therefrom,  and  smelted  at  the  smelter  erected 
thereat,  and  shipped,  large  quantities  of  ores;  and,  during  the 
time  the  said  Nielsen  was  so  operating,  he  obtained  his  sup- 
plies from  Wheeler  &  Perry,  who  were  engaged  in  the  mer- 
cantile business  in  the  city  of  Tucson,  Arizona,  and  shipped 
the  product  of  such  mine  through  the  bank.  WhUe  Nielsen 
was  so  engaged  in  conducting  his  said  business,  one  Hugo  J. 
Donau,  who  was  in  the  employ  of  L.  Zeckendorf  &  Co.,  a 
firm  composed  of  L.  Zeckendorf  and  Albert  Steinfeld,  on 
behalf  of  said  firm,  proposed  to  said  Nielsen  that  then  and 
thereafter  the  products  of  said  mine  be  shipped  through  the 
firm  of  L.  Zeckendorf  &  Co.,  who  would  make  advances  and 
furnish  supplies  to  be  used  in  the  working  of  said  mines,  the 
same  to  be  paid  for  out  of  the  product  of  said  mine.  Said 
proposition  was  agreed  to  and  accepted  by  said  Nielsen,  and 
then  and  thereafter  all  the  product  of  said  mines  was  so 
shipped,  and  certain  supplies  were  furnished  him  by  said 
Zeckendorf  &  Co.,  and  the  proceeds  of  said  product  were  col* 
lected  by  said  firm  and  applied  thereon.  This  agreement  was 
not  by  its  terms  to  extend  for  any  specific  time.  That  at  the 
time  the  said  Donau  made  said  proposition  he  was  in  tha 
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employ  of,  and  acting  on  behalf  of,  said  firm,  and  at  such 
time  said  Albert  Steinfeld  was  the  managing  partner  of  said 
firm  and  in  charge  of  its  affairs.  That  the  prospect  of  said 
mine  grew  better  as  said  Nielsen  continued  to  work  the  same 
under  said  lease.  That  during  the  time  said  Nielsen  operated 
said  mine  under  said  lease,  and  prior  to  the  organization  of 
the  Nielsen  Mining  and  Smelting  Company,  he  developed 
large  quantities  of  ore  in  said  Old  Boot  mine,  and  erected 
and  used  a  smelter  for  the  treatment  of  the  ores  therefrom, 
and  expended  large  sums  of  money  in  developing  said  mine, 
and  in  the  erection  of  said  smelter.  That  on  the  fourteenth 
day  of  January,  1899,  the  said  Nielsen  was  indebted  to  the 
following  persons,  in  the  following  sums,  to  wit: 

li.  Zeckendorf  &  Co $16,608  27 

L.  Zeckendorf  &  Co 826  25 

Wheeler  &  Perry 2,027  27 

C.  T.  Etchels 110  00 

C.  F.  Schumacher 160  00 

W.  J.  Corbett 75  00 

•Gardiner,  Worthen  &  Qoss 438  85 

J.  Dobson 20  00 

Employees 1,221  12 

Total $22,886  86 

"And  the  said  Nielsen  had  on  hand  at  the  mine,  property, 
and  had  in  transit  to  market,  products  of  said  mine  and 
smelter  which  were  valued,  by  the  said  Nielsen  and  the  said 
Curtis  representing  the  firm  of  L.  Zeckendorf  &  Co.,  and  the 
said  Steinfeld,  at  a  sum  slightly  in  excess  of  the  debts  owing 
by  the  said  Nielsen,  including  all  debts  due  by  him  to  the  said 
&m  of  L.  Zeckendorf  &  Co. 

*  *  (4)  That  while  the  said  Nielsen  was  operating  said  mine 
under  said  lease  the  said  Albert  Steinfeld  procured  J.  N. 
Curtis  to  go  out  and  examine  the  said  mine,  and  after  such 
examination  the  said  Curtis  proposed  to  the  said  Nielsen  to 
organize  a  corporation  to  take  charge  of  and  operate  said 
mine  and  smelter  belonging  to  said  Nielsen.  That  as  a  result 
of  said  proposal  and  the  negotiations  which  followed  it,  the 
Nielsen  Mining  and  Smelting  Company  was,  on  the  four- 
teenth day  of  January,  1899,  duly  organized  under  the  laws 
of  the  territory  of  Arizona,    That  the  capital  stock  of  said 
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company  was  $25,000,  divided  into  one  thousand  shares  of  the 
par  value  of  $25  each,  which  said  stock  was  fully  paid  up 
and  nonassessable.  That  the  incorporators  of  said  corpora- 
tion were  J.  N.  Curtis,  R.  K.  Shelton,  and  C.  S.  Nielsen,  and 
that  upon  the  organization  of  said  company  the  said  J.  N. 
Curtis,  R.  K.  Shelton,  and  C.  S.  Nielsen  became  the  sole 
directors  thereof,  and  the  said  J.  N.  Curtis  was  elected  presi- 
dent and  treasurer  of  said  company,  the  said  R.  K.  Shelton 
was  elected  secretary  of  said  company,  and  the  said  Nielsen 
was  elected  vice-president  of  the  said  company.  That  at  the 
first  meeting  of  the  board  of  directors  of  said  Nielsen  Mining 
and  Smelting  Company,  held  January  14,  1899,  the  said  Niel- 
sen made  a  proposition  to  the  company  to  sell  to  it  his  smelt- 
ing plant  on  or  near  the  Mammoth  millsite,  or  Old  Boot  mine, 
all  the  machinery,  tools  and  appliances,  and  personal  prop- 
erty owned  and  used  by  him  in  connection  with  said  smelting 
plant,  and  also  all  leases  and  licenses  to  work  said  mines  and 
mining  claims  in  the  Silver  Bell  mining  district  which  he  then 
had,  in  consideration  of  the  corporation  issuing  to  him  nine 
hundred  and  ninety-seven  shares  of  its  capital  stock,  full  paid 
and  nonassessable,  and  also  upon  the  company  assuming  and 
paying  an  indebtedness  to  various  persons,  a  list  of  which  he 
presented,  and  which  is  the  list  set  out  in  finding  3,  which 
said  indebtedness  was  secured  by  copper  bullion  in  transit 
to  market  through  the  firm  of  L.  Zeckendorf  &  Co.,  and  in 
which  he  agreed  to  assign  to  the  company  his  equity.  That 
the  said  proposition  was  duly  accepted  by  the  corporation, 
and  the  said  Nielsen  duly  transferred  to  the  corporation  the 
property  mentioned  in  his  offer,  and  received  a  certificate  to 
the  effect  that  he  was  entitled  to  receive  therefor  nine  hundred 
and  ninety-seven  shares  of  the  capital  stock  of  said  corpora- 
tion. That  the  president  reported  a  list  of  debts  assumed  by 
the  said  corporation,  which  said  list  is  set  out  in  finding  3, 
amounting  to  $22,886.86,  and  reported  that  the  said  sum  of 
the  indebtedness  was  secured  by  large  shipments  of  copper 
bullion  in  transit.  That  by  motion  duly  made  the  board  of 
directors  of  said  corporation  agreed  to  accept  the  report  of  the 
president  concerning  said  proposal  by  the  said  Nielsen  and 
its  acceptance  by  the  president,  and  his  actions  in  the  prem- 
ises were  ratified  and  confirmed.  It  was  also  resolved  by  the 
board  of  directors  that  the  corporation  take  immediate  charge 
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and  control  of  the  smelting  plant  and  property  purchased, 
and  that  it  continue  the  mining  operations  thereat.  On 
motion  it  was  unanimously  agreed  that  Carl  S.  Nielsen  be 
elected  superintendent,  and  act  as  such  for  a  period  of  one 
year,  and  Mr.  Nielsen  accepted  the  position. 

'*  (5)  That  after  the  organization  of  said  company  it  was 
agreed  that  the  stock  of  said  corporation  should  be  issued  as 
follows:  Five  hundred  shares  to  L.  Zeckendorf  &  Co.,  a  part- 
nership composed  of  Albert  Steinfield  and  Louis  Zeckendorf, 
and  a  certificate  of  four  hundred  and  ninety-nine  shares  was 
issued  to  said  L. Zeckendorf  &  Co.,  and  one  share. was  issued 
to  said  Shelton ;  one  hundred  and  seventy  shares  to  J.  N.  Cur- 
tis; thirty  shares  to  Albert  Steinfeld  as  trustee  for  Julia 
Zeckendorf;  three  hundred  shares  to  Carl  S.  Nielsen. 

**And  certificates  of  stock  were  duly  issued  to  the  parties 
named  above  for  the  amounts  above  stated.  That  immedi- 
ately after  the  said  Nielsen  was  elected  superintendent,  he 
took  charge  of  the  property  of  the  corporation,  and,  subject 
to  the  control  of  the  said  Curtis,  who  as  president  of  said 
corporation  had  general  control  thereof,  conducted  the  min- 
ing and  smelting  operations  of  the  company  for  about  one 
year,  and  during  the  time  he  so  operated  said  mine  large  quan- 
tities of  valuable  ores  were  extracted  therefrom,  smelted,  and 
the  product  thereof  shipped  to  market  through  the  firm  of 
L.  Zeckendorf  &  Co.,  of  which  the  said  Steinfeld  was  the 
managing  partner,  and  other  bodies  of  ore  developed.  That 
after  the  organization  of  said  corporation  all  the  products  of 
the  mine  and  smelter  were  turned  over  to  L.  Zeckendorf  & 
Co.,  and  all  moneys,  goods,  and  supplies  were  obtained  from 
the  said  firm  of  L.  Zeckendorf  &  Co.  That  during  this  time 
Albert  Steinfeld  was  the  active  and  managing  partner  of  L. 
Zeckendorf  &  Co.,  and  as  such  had  absolute  control  over  the 
credit  extended  by  said  firm  to  the  Nielsen  Mining  and  Smelt- 
ing Company,  and  as  a  member  of  said  firm  he  managed, 
controlled,  and  voted  the  stock  owned  by  said  firm  in  said 
corporation,  and  by  means  of  the  stock  owned  by  said  firm, 
and  the  stock  held  by  him  as  trustee  for  Julia  Zeckendorf, 
he  controlled  a  majority  of  the  stock  of  said  Nielsen  Mining 
and  Smelting  Company,  and  though  neither  an  ofiicer  nor 
director  of  said  company,  he  dominated  and  controlled  the 
same.    The  share  of  stock  standing  in  the  name  of  R.  K. 
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Shelton  belonged  to,  and  was  the  property  of,  L.  Zeekendorf 
&  Co.,  and  the  said  Shelton  was  but  the  representative  of  that 
firm  upon  the  board  of  directors  of  said  corporation,  and  was 
dominated  and  controlled  by  the  said  Albert  Steinfeld.  J.  N. 
Curtis  was  an  employee  of  the  said  firm  of  L.  Zeekendorf  & 
Co.,  and,  because  of  the  business  relations  existing  between 
the  said  Steinfeld  and  the  said  Curtis  the  said  Curtis  was 
largely  influenced  in  his  actions  as  a  director  of  said  corpora- 
tion by  the  said  Steinfeld.  That  the  power  of  the  said  Albert 
Steinfeld  over  the  Nielsen  Mining  and  Smelting  Company, 
and  over  the  directors  and  officers  thereof  up  to  the  purchase 
of  the  stock  of  C.  S.  Nielsen  therein,  on  June  29,  1900,  arose 
out  of,  and  was  because  of,  the  fact  that  the  said  company 
was  largely  in  debt  to  L.  Zeekendorf  &  Co.,  and  that  L.  Zeek- 
endorf &  Co.,  and  the  said  Steinfeld,  as  trustee  for  William 
and  Julia  Zeekendorf,  held  a  majority  of  the  said  stock  of 
said  company,  and  said  Steinfeld,  as  the  manager  of  said 
firm  of  L.  Zeekendorf  &  Co.,  having  the  power  to  control 
said  indebtedness  and  to-vote  the  stock  of  said  L.  Zeekendorf 
&  Co.,  and  as  trustee  for  William  and  Julia  Zeekendorf, 
having  the  power  to  vote  their  stock,  and  because  of  the  fact 
that  the  said  J.  N.  Curtis  and  B.  K.  Shelton  were  employees 
of  the  firm  of  L.  Zeekendorf  &  Co.,  and  under  the  direction 
and  control  of  said  Steinfeld,  and  because  of  the  fact  that 
the  said  Nielsen  had  all  of  his  means  tied  up  in  the  said 
company,  and  was  without  means  to  secure  the  necessary 
supplies  and  advances  to  operate  said  mine  and  smelter,  and 
because  all  of  the  product  of  said  mine  and  smelter  was 
turned  over  to  the  firm  of  L.  Zeekendorf  &  Co.,  who  deter- 
mined the  disposition  thereof,  and  which  firm  collected  all 
the  proceeds  thereof.  And  that  the  said  Albert  Steinfeld,  as 
managing  partner  of  L.  Zeekendorf  &  Co.,  had  the  power  to 
determine  whether  at  any  time  further  credit  should  be  ex- 
tended to  said  company,  and  had  the  power  and  legal  right 
at  any  time  to  cease  extending  credit  to  the  said  company. 
That  the  said  firm  of  L.  Zeekendorf  &  Co.  was  under  no 
obligation  at  any  time  to  extend  any  further  credit  to  the 
said  corporation,  and  had  the  legal  right  at  any  time  to  cease 
giving  further  credit,  and  to  enforce  the  collection  of  the 
amount  owing  to  said  L.  Zeekendorf  &  Co.  by  said  corpora- 
tion. 
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**  (6)  That  during  the  year  1899,  large  amounts  of  money 
were  expended  in  developing  and  working  said  mine,  and  in 
the  purchase  and  erection  of  machinery,  building,  and  other 
improvements  on  said  mine  and  smelter,  and  thereby  sub- 
stantial quantities  of  valuable  ore  were  discovered  and  devel- 
oped therein,  and  the  value  of  said  mine  was  substantially 
increased  thereby.  That  shortly  after  the  organization  of 
said  corporation,  an  option  was  granted  by  Albert  Steinfeld, 
as  trustee  for  William  and  Julia  Zeckendorf ,  to  the  said  com- 
pany, giving  the  said  company  the  right  to  purchase  the  Old 
Boot  mine  for  the  sum  of  $25,000,  payable  in  quarterly  pay- 
ments of  $2,500  each,  and  providing  that,  in  the  event  of 
failure  to  make  payment  of  each  such  installment  at  the  time 
it  became  due,  the  said  option  and  right  thereunder  should 
be  forfeited.  And  that  at  the  time  of  the  shutting  down  of 
said  smelter,  and  the  discharge  of  said  Nielsen  as  superintend- 
ent, as  hereinafter  stated,  there  was  still  unpaid  on  said 
purchase  price  the  sum  of  $15,000.  Said  last-mentioned  sum 
was,  after  July  1,  1900,  paid  by  said  company,  and  said  mines 
thereby  became  the  property  of  said  company,  and  was  owned 
by  it  at  the  time  of  the  sale  thereof  to  the  Imperial  Copper 
Company.  That  during  the  months  of  October,  November, 
and  December,  1899,  and  January,  1900,  the  smelter  of  the 
company  was  tn  active  operation,  and  was  producing  copper 
at  a  material  and  considerable  profit,  and  the  sale  of  the 
product  of  said  smelter  was  materially  Reducing  the  debt 
owed  by  said  company  to  the  firm  of  L.  Zeckendorf  &  Co. 
The  exact  amount  of  profit  during  the  time  is  not  shown  by 
the  evidence. 

**(7)  That  sometime  in  the  year  1899  the  said  Steinfeld 
determined  to  get  rid  of  Nielsen  as  a  stockholder  in  said 
company,  and  on  January  3,  1900,  the  said  Steinfeld  wrote 
the  following  letter  to  Nielsen:  *Mr.  C.  S.  Nielsen,  Bed  Rock, 
Ariz.  Dear  Sir:  In  view  of  the  very  large  indebtedness  ex- 
isting against  the  company,  and  the  fact  that  little  headway 
is  being  made  toward  its  liquidation,  I  have  decided  after 
careful  consideration  to  close  down  both  mine  and  smelter 
when  the  present  coke  supply  is  exhausted,  which  would  be 
about  the  15th  or  20th  inst.  You  will  please  make  all  provi- 
sion to  this  end  incurring  no  larger  outlay  than  is  absolutely 
necessary  for  such  articles  as  wood,  ore  and  other  supplies 
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except  what  would  be  required  for  the  purposes  stated.    The 
present  good  showing  in  the  mine  may  place  us  in  a  posi- 
tion to  sell  the  property  at  an  advantageous  price  and  this 
will  be  my  aim  to  do  at  the  very  earliest  possible  moment 
It  will  also  be  wise  for  you  to  advise  George  that  no  credits 
be  extended  to  anyone  beyond  what  can  be  collected  during 
the  time  contemplated,  and  that  every  effort  be  made  to  col- 
lect all  outstandings  pending  to  date.    Tours  truly,  Albert 
Steinfeld.'    That  at  and  prior  to  the  time  the  said  Steinfeld 
wrote  said  letter  the  said  mine  and  smelter  of  said  company 
were  running  at  a  considerable  profit,  and  the  debt  due  from 
said  company  to  the  firm  of  L.  Zeckendorf  &  Co.  was  being 
substantially  and  continually  reduced,  and  that  these  facts 
were  known  to  the  said  Steinfeld  at  the  time  he  wrote  and 
sent  said  letter  to  Nielsen.    That  at  the  time  he  wrote  said 
letter  the  said  Steinfeld  had  made  up  his  mind  to  shut  down 
said  mine  and  smelter  for  .the  purpose  of  acquiring  the  in- 
terest of  Nielsen  in  said  corporation,  and  for  the  purpose  of 
acquiring  a  certain  adjoining  group  of  mines  known  as,  and 
hereinafter  referred  to  as,  the  'English  Claims'  before  pro- 
ceeding with  the  further  development  of  the  Old  Boot  mine, 
and  wrote  said  letter  in  pursuance  of  his  said  purpose.     That 
the  said  English  group  of  mines  adjoined  the  said  Old  Boot 
mine,  and,  if  acquired  for  the  corporation,  would  greatly  add 
to  the  value  of  the  stock  held  by  the  said  Nielsen  in  said  cor- 
poration, all  of  which  was  known  to  said  Steinfeld.    That 
at  the  time  the  said  Steinfeld  wrote  the  said  letter  dated 
January  3,  1900,  and  at  the  time  of  the  discharge  of  the  said 
Nielsen  as  superintendent,  as  hereinafter  found,  and  at  the 
time  Steinfeld  acquired  the  stock  held  by  the  said  Nielsen,  as 
hereinafter  found,  the  said  Steinfeld  intended  and  expected 
that  the  said  corporation  would  acquire  the  said  English 
group  of  mines,  but  did  not  disclose  said  fact  to  the    said 
Nielsen.     That  on  or  about  the  first  day  of  February,  1900, 
the  said  Steinfeld,  although  he  was  neither  a  director  nor 
oflBcer  of  said  company,  undertook  to  discharge  said  Nielsen 
from  his  position  as  superintendent  of  said  company,  and  the 
said  Nielsen  refused  to  be  discharged  by  the  said  Steinfeld. 
That  at  the  time  said  Steinfeld  undertook  to  discharge  said 
Nielsen  he  had  not  been  authorized  by  the  board  of  directors 
to  do  so,  and  had  not  consulted  with  the  said  board,  and 
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the  said  board  had  not  in  any  way  authorized  anyone  to  dis- 
charge the  said  Nielsen  as  such  superintendent.  That  subse- 
quently the  directors  Curtis  and  Shelton,  for  the  purpose  of 
making  it  appear  from  the  records  of  the  corporation  that 
said  Steinfeld  had  authority  to  discharge  the  said  Nielsen, 
caused  to  be  entered  upon  the  corporate  minutes  of  said  com- 
pany, as  of  the  date  of  February  1,  1900,  the  following  reso- 
lution: *0n  motion  duly  seconded  it  was  resolved  that  C.  S. 
Nielsen  be  and  he  hereby  is  discharged  as  superintendent  of 
this  corporation,  and  his  salary  as  such  be  discontinued  from 
this  date.*  Whereas,  in  truth  and  in  fact  the  said  resolu- 
tion was  not  put  upon  the  minutes,  and  no  meeting  was  held 
on  February  1,  1900,  and  not  until  some  days  thereafter,  on 
or  about  the  tenth  day  of  March,  1900.  And  that  thereafter, 
on  or  about  the  tenth  day  of  March,  1900,  the  directors  of  the 
said  corporation,  at  a  meeting  at  which  J.  N.  Curtis  and 
E.  K.  Shelton  only  were  present,  but  of  which  meeting  said 
Nielsen  had  notice,  passed  the  following  resolution:  'On 
motion  duly  seconded  the  action  of  the  board  of  directors  at 
its  meeting  held  February  1,  1900,  in  discharging  said  C.  S. 
Nielsen  as  its  superintendent  is  ratified,  approved  and  con- 
firmed. On  motion  it  was  unanimously  resolved  that  the  said 
C.  S.  Nielsen  be  and  he  is  hereby  discharged  as  superintend- 
ent of  the  company.'  That  at  the  time  above  last-mentioned 
resolution  of  March  10,  1900,  was  passed,  reciting  the  rati- 
fication of  the  action  of  the  meeting  of  February  1,  1900,  the 
said  Curtis  and  the  said  Shelton  well  knew  that  no  such 
meeting  of  the  board  of  directors  had  been  held  on  February 
1,  1900.  That  on  or  about  the  nineteenth  day  of  February, 
1900,  the  said  Nielsen,  believing  he  had  been  regularly  dis- 
charged as  such  superintendent  by  the  board  of  directors,  and 
believing  the  statements  of  said  Steinfeld  in  his  letter  of 
January  3,  1900,  and  having  all  his  means  invested  in  said 
company,  and  the  existing  supply  of  coke  then  at  the  smelter 
being  exhausted,  and  the  ^aid  Nielsen  being  powerless  to 
obtain  supplies  to  run  said  mine  and  smelter,  and  all  the 
assets  of  the  said  corporation  being  under  the  control  of  the 
said  Steinfeld,  did  shut  down  the  said  mine  and  smelter,  and 
cease  to  be  in  possession  and  control  thereof. 

''(8)  That  in  January,  1900,  said  Steinfeld  caused  the 
development  work  on  said  mine  to  be  stopped.    The  amelteri 
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however,  was  run  until  sometime  in  February,  1900,  at  which 
time  all  the  coke  and  supplies  necessary  for  the  operation  of 
the  smelter,  and  substantially  all  of  the  ore  which  had  been 
developed  prior  thereto,  were  exhausted;  but,  if  the  develop- 
ment work  had  not  been  stopped  by  the  said  Steinfeld,  bat 
had  been  continued  during  the  operation  of  the  said  smelter, 
sufficient  ore  would  have  been  developed  to  have  kept  the 
smelter  continuously  supplied.  That  the  said  Nielsen,  at  the 
time  of  the  closing  down  of  the  smelter,  knew  the  condition 
of  the  mine.  That  at  the  time  said  Steinfeld  had  such  mine 
shut  down,  he  was  informed  of  the  value  of  said  Old  Boot 
mine,  and  of  the  value  of  said  adjoining  properties  thereto, 
and  did  not  shut  down  said  mine  and  smelter  because  of  the 
very  large  indebtedness  existing  against  said  company,  and 
the  fact  that  little  progress  was  being  made  toward  its  liquida- 
tion, or  because  it  was  running  deeper  and  deeper  in  debt 
to  said  L.  Zeckendorf  &  Co.,  or  because  the  ore  was  exhausted, 
but  shut  down  the  same  solely  and  exclusively  for  the  purpose 
of  getting  rid  of  the  said  Nielsen  as  a  stockholder  in  said 
corporation,  and  to  acquire  his  said  stock,  and  for  the  purpose 
of  acquiring  the  English  group  of  mines. 

"  (9)  That  after  the  mine  and  smelter  of  the  said  Nielsen 
Mining  and  Smelting  Company  had  been  closed  down  as 
aforesaid,  the  said  Steinfeld  called  upon  the  said  Carl  S. 
Nielsen,  and  proposed  to  buy  his  stock  in  said  company,  and 
also  all  interest  which  the  said  Nielsen  and  one  Lewis  might 
have  to  the  mines  or  mining  claims  situated  in  said  Silver 
Bell  mining  district.  That  during  the  negotiations  the  said 
Steinfeld  stated  to  the  said  Nielsen  that,  if  he  did  not  take 
the  oflfer  of  the  said  Steinfeld,  he  would  get  nothing  for  his 
said  stock.  That  at  the  time  the  said  Steinfeld  was  negotia- 
ting  with  the  said  Nielsen,  the  said  Nielsen  was  in  financial 
distress,  and  was  without  means,  and  this  fact  was  known 
to  the  said  Steinfeld  at  the  time.  That  such  negotiations 
were  had  on  or  about  the  twenty-ninth  day  of  June,  1900. 
That  the  said  Nielsen  and  the  said  Lewis  executed  to  the  said 
Steinfeld  a  quitclaim  deed  to  the  said  Clarence  and  Identical 
mining  claims  for  a  recited  consideration  of  $2,000,  and  on 
the  same  day,  and  at  the  time  of  the  execution  of  the  said 
agreement  hereinafter  set  forth,  said  Carl  S.  Nielsen  and 
Mary  Nielsen  executed  and  delivered  to  the  said  Steinfeld  a 
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bill  of  sale,  by  the  terms  of  which  they  sold,  assigned,  and 
transferred  onto  the  said  Steinfeld  the  said  three  hundred 
shares  of  stock,  and  also  signed  and  executed,  upon  the  back 
of  the  certificate  representing  such  stock,  an  assignment  and 
transfer  thereof  to  the  said  Steinfeld,  and  delivered  said  cer- 
tificate, with  such  assignment  and  transfer  indorsed  thereon, 
to  the  said  Steinfeld,  and  a  contract  was  signed  by  Albert 
Steinfeld,  Nielsen  Mining  and  Smelting  Company,  by  J.  N. 
Curtis,  president,  Mary  Nielsen,  and  Carl  S.  Nielsen,  but  was 
never  acknowledged  by  said  Steinfeld  or  by  said  Curtis  as 
president  on  behalf  of  the  Nielsen  Mining  and  Smelting  Com- 
pany. That  the  said  deed,  transfer,  and  contract  were  pre- 
pared by  S.  M.  Franklin,  the  attorney  of  the  Nielsen  Mining 
and  Smelting  Company,  at  the  instance  and  upon  the  informa- 
tion furnished  by  the  said  Steinfeld,  and  was  sent  by  Stein- 
feld to  be  signed  and  acknowledged  before  W.  P.  Cooper  by 
Carl  S.  and  Mary  Nielsen.  That  upon  the  execution  and 
delivery  of  said  deed  the  said  Steinfeld  paid  to  Nielsen  and 
to  said  Lewis  the  sum  of  $2,000  in  cash  as  a  consideration  for 
said  Clarence  and  Identical  mining  claims,  which  was  equally 
divided  between  said  Carl  S.  Nielsen  and  said  Lewis,  as  the 
joint  owners  of  said  Clarence  mine.  That  said  contract  is  in 
the  words  and  figures  as  follows,  to  wit : 

'*  'This  agreement  made  the  29th  day  of  June,  1900,  be- 
tween Albert  Steinfeld  and  the  Nielsen  Mining  &  Smelting 
Company,  a  corporation  organized  and  existing  under  the  laws 
of  the  territory  of  Arizona,  parties  of  the  first  part,  and 
Carl  S.  Nielsen  and  Mary  Nielsen,  his  wife,  parties  of  the 
second  part,  witnesseth :  That  the  parties  of  the  first  part,  in 
consideration  of  the  transfer  by  said  Carl  S.  Nielsen  to  Albert 
Steinfeld  of  the  three  hundred  shares  of  the  capital  stock 
of  the  Nielsen  Mining  &  Smelting  Company,  and  in  considera- 
tion of  the  parties  of  the  second  part  executing  their  deed  of 
quitclaim  and  release  of  their  interest  in  and  to  certain  min- 
ing claims  as  fully  appear  from  certain  quitclaim  deed  exe- 
cuted by  the  parties  of  the  said  second  part  and  one  L.  B. 
Lewis,  to  said  Albert  Steinfeld,  and  in  further  consideration 
of  the  sum  of  one  dollar  by  the  said  parties  of  the  second 
part  in  hand  paid  to  the  parties  of  the  first  part,  receipt 
whereof  is  hereby  acknowledged,  do  hereby  agree  that  they 
will  pay  unto  the  parties  of  the  second  part  the  sum  of  ten 
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thousand  dollars,  lawful  money  of  the  United  States,  as  soon 
as  the  Nielsen  Mining  &  Smelting  Company  will  consummate 
a  sale  of  its  mining  properties  which  are  situated  in  the  Silver 
Bell  mining  district,  Pima  county,  Arizona,  such  sum  to  be 
paid  within  thirty  days  after  such  sale  is  completed.  Said 
parties  of  the  first  part  further  agree  that  in  the  event  that 
the  Nielsen  Mining  &  Smelting  Company  should  commence 
active  operations  that  then  and  in  that  event  the  net  profits 
which  may  arise  to  said  company  from  its  said  working  and 
,  shipping  and  operating  shall  be  applied  first  to  the  payment 
of  the  debts  of  said  company,  second  after  said  debts  are  paid 
said  net  profits  up  to  the  amount  of  ten  thousand  dollars  shall 
be  paid  to  the  party  of  the  second  part,  and  upon  full  pay- 
ment of  said  sum  of  ten  thousand  dollars  out  of  said  profits 
the  parties  of  the  first  part  hereto  shall  be  relieved  from  aU 
obligations  to  pay  said  parties  of  the  second  part  a  like 
sum  of  ten  thousand  dollars,  or  any  part  thereof,  in  the  event 
said  company  consummates  or  completes  a  sale  of  its  property 
as  hereinbefore  agreed;  that  is  to  say  in  no  event  shall  said 
parties  of  the  second  part  be  paid  more  than  the  sum  of  ten 
thousand  dollars. 

**  *In  witness  whereof  the  parties  have  hereunto  placed  their 
hands  the  day  and  year  first  above  written.    In  triplicate. 

**  'ALBERT  STEINFELD. 

"  'NIELSEN  MINING  &  SMELTING  CO., 

"  'By  J.  N.  CURTIS,  President 

"  'MARY  NIELSEN. 

"  'CARL  S.  NIELSEN.' 

**  'Territory  of  Arizona, 
"  'County  of  Pima — ss. 

"  'Before  me,  William  F.  Cooper,  a  notary  public  in  and 
for  the  county  of  Pima,  territory  of  Arizona,  on  this  day  per- 
sonally appeared  Carl  S.  Nielsen  and  Mary  Nielsen,  wife  of 
said  Carl  S.  Nielsen,  known  to  me  to  be  the  persons  whose 
names  are  subscribed  to  the  foregoing  instrument  and  ac- 
knowledged to  me  that  they  executed  the  same  for  the  purpose 
and  consideration  therein  expressed,  and  the  said  Mary  Niel- 
sen, wife  of  said  Carl  S.  Nielsen,  having  been  examined  by 
me  privily  and  apart  from  her  husband,  and  having  the  same 
fully  explained  to  her,  she  the  said  Mary  Nielsen  acknowl- 
edged said  instrument  to  be  her  act  and  deed  and  declared 


March,  1909.]  Steinpeld  v.  Nielsen.  395 

that  she  had  willingly  signed  the  same  for  the  purpose  and 
consideration  therein  expressed,  and  that  she  did  not  wish 
to  retract  it. 

**  'Given  under  my  hand  and  seal  of  office  this  29th  day 
of  June,  A.  D.  1900. 

"  'WILLIAM  P.  COOPER, 

*'  'Notary  Public. 
"  'My  commission  expires  March  13,  1901.' 

"  (10)  That  at  the  time  said  Steinfeld  entered  into  nego- 
tiations for  the  purchase  of  the  stock  of  said  Nielsen,  and  the 
interest  of  said  Nielsen  and  said  Lewis  in  said  mining  claims, 
and  at  the  time  he  procured  the  said  Nielsen  to  sign  the  said 
deed,  and  transfer  said  stock  and  enter  into  and  sign  the 
contract  above  set  out,  he  did  not  inform  the  said  Nielsen  that 
he  had  shut  down  the  mine  and  smelter  of  said  Nielsen  Mining 
and  Smelting  Company  for  the  purpose  of  getting  rid  of  the 
said  Nielsen,  and  for  the  purpose  of  acquiring  the  English 
claims,  and  did  not  inform  the  said  Nielsen  that  the  said 
Steinfeld  had  no  authority  to  do  so  when  he  attempted  to  dis- 
charge the  said  Nielsen,  and  did  not  inform  the  said  Nielsen 
that  the  entry  contained  in  said  minute-book  of  the  company 
was  a  false  entry,  purporting  to  have  been  made  therein  as 
a  record  of  a  meeting  of  the  directors  of  said  company  held 
about  the  1st  of  February,  1900,  and  did  not  inform  him 
that  no  meeting  of  the  directors  was  held  on  that  day,  and 
that  the  said  minute-book  contained  a  false  record  of  such 
pretended  meeting.  That  the  said  Nielsen  at  the  time  he 
signed  said  deed  and  executed  said  contract,  and  made  the 
said  transfer  of  the  stock  in  the  Nielsen  Mining  and  Smelting 
Company,  did  not  know  that  the  said  Steinfeld  had  shut  down, 
said  mine  and  smelter  for  the  purpose  of  getting  rid  of 
Nielsen  and  acquiring  his  stock,  and  did  not  know  that  the 
said  mine  and  smelter  had  been  shut  down,  while  the  same 
was  making  money,  in  order  to  enable  the  said  Steinfeld  to 
acquire  the  title  to  the  English  group,  and  did  not  know  that 
the  said  Steinfeld  had  no  authority  from  the  board  of  direct- 
ors to  discharge  the  said  Nielsen,  or  that  the  record  in  the 
minute-book  of  the  company  showing  his  discharge  by  said 
board  of  directors  on  or  about  the  first  day  of  February,  1900, 
was  false,  and  that  no  such  meeting  of  the  board  of  directors 
was  ever  in  fact  held,  but  the  said  Nielsen  believed  that  he 
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had  been  legally  and  dnly  discharged,  and  that  the  said  Stein- 
feld had  shut  down  said  mine  and  smelter  for  the  reasons 
stated  in  his  letter  of  January  3,  1900,  and  acted  and  relied 
on  such  belief.  That  the  said  Nielsen  was  in  financial  dis- 
tress, and  was  without  means  to  resist  the  will  and  direction 
of  the  said  Steinfeld,  and  the  said  Steinfeld  knew  of  the 
pecuniary  condition  of  the  said  Nielsen.  That  the  said  con- 
tract of  June  29,  1900,  was  not  authorized  by  the  board  of 
directors  of  the  Nielsen  Mining  and  Smelting  Company,  and 
that  said  Curtis  signed  the  same  on  the  part  of  the  company 
without  any  authority  of  the  board  of  directors  of  said  com- 
pany, at  the  instance  and  request  of  said  Steinfeld.  That 
upon  acquiring  the  said  three  hundred  shares  of  stock  as 
aforesaid  the  said  Steinfeld  surrendered  the  certificate  stand- 
ing in  the  name  of  Carl  S.  Nielsen,  and  there  was  issued  in 
lieu  thereof  a  cg'tificate  for  three  hundred  shares  in  the  name 
of  'Albert  Steinfeld,  Trustee,'  and  said  shares  have  since 
remained,  and  now  stand  on  the  books  of  said  corporation,  in 
the  name  of  'Albert  Steinfeld,  Trustee.'  That  neither  the 
said  Steinfeld  nor  the  said  Curtis  made  any  false  representa- 
tions to  the  said  Carl  S.  Nielsen  or  Mary  Nielsen,  or  either 
of  them,  with  reference  to  the  amount  of  the  indebtedness  of 
the  Nielsen  Mining  and  Smelting  Company  to  L.  Zeckendorf 
&  Co.,  but  said  Carl  S.  Nielsen  and  Mary  Nielsen  had  at  all 
times  the  means  of  ascertaining  the  amount  of  the  indebted- 
ness of  said  corporation  to  L.  Zeckendorf  &  Co.,  and  could 
with  reasonable  effort  have  ascertained  the  same,  and  in  all 
the  transactions  herein  set  forth  neither  the  said  Carl  S. 
Nielsen  nor  Mary  Nielsen  relied  on  any  such  representations. 
*'  (11)  That  the  English  group  of  mines  were  acquired  by 
the  said  Steinfeld,  and  were,  in  May,  1903,  together  with  the 
said  Old  Boot  mine,  sold  for  the  sum  of  $515,000,  and  the 
entire  proceeds  of  the  sale  became  the  property  of  the  Silver 
"Bell  Copper  Company.  That  on  or  about  the  twentieth  day 
of  January,  1904,  the  board  of  directors  of  the  Silver  Bell 
Copper  Company  declared  a  dividend  of  $111  per  share  on 
the  capital  stock  of  said  company,  and  the  said  Albert  Stein- 
feld received  from  the  said  Silver  Bell  Copper  Company  the 
sum  of  $33,300  as  dividends  on  the  three  hundred  shares  of 
stock  which  he  had  obtained  from  the  said  Carl  S.  Nielsen,  as 
above  set  forth.    That  the  said  Steinfeld  has  kept  and  re- 
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tained  the  said  sum  of  $33,300^  and  claims  the  same  as  his 
own.  That  on  the  twenty-third  day  of  January,  1904,  the 
said  Steinfeld  paid  to  the  said  Mary  Nielsen  the  sum  of 
$10,000,  and  received  from  the  said  Mary  Nielsen  a  receipt 
therefor,  which  said  receipt  is  in  the  words  and  figures  follow- 
ing, to  wit: 

**  'Tucson,  Arizona,  January  23,  1904. 

**  *  Received  from  Albert  Steinfeld  the  sum  of  ten  thousand 
dollars  ($10,000.00),  the  same  being  in  full  of  all  claims 
against  Albert  Steinfeld  and  the  Nielsen  Mining  and  Smelting 
Company  or  the  Silver  Bell  Copper  Company,  or  any  or 
either  of  them,  for  all  claims  or  demands  which  Carl  S. 
Nielsen  or  Mary  Nielsen  have  or  had  against  the  said  Stein- 
feld and  the  said  companies  or  both  or  any  or  either  of  them, 
of  all  kinds  or  character  whatsoever;  and  I  do  hereby  indi- 
vidually and  as  administratrix  of  the  estate  of  Carl  S.  Nielsen, 
deceased,  release  the  said  Albert  Steinfeld  and  the  said  Silver 
Bell  Copper  Company  and  the  said  Nielsen  Mining  &  Smelt- 
ing Company  from  any  and  all  claim  whatsoever  which  I 
have  in  either  of  such  capacities  against  them  or  either  of 
them. 

(Signed)  *'  'MART  NIELSEN. 

•    "  'MART  NIELSEN, 

"  'Adm'x  of  Carl  S.  Nielsen. 

*' Witness:  'T.  L.  CULIN. 

"  'JOSEPH  SEVERANCE.' 

"That  at  the  time  said  Steinfeld  so  paid  said  sum  of  money 
to  the  said  Mary  Nielsen  he  did  not  inform  her  of  the  price 
at  which  the  property  of  the  Silver  Bell  Copper  Company 
had  been  sold  to  the  Imperial  Copper  Company,  nor  any  of 
the  terms  of  payment,  or  of  any  details  thereof.  That  he  did 
not  inform  her,  and  she  did  not  know,  that  the  said  Silver 
Bell  Copper  Company  had  declared  a  dividend  of  $111  per 
share  on  its  capital  stock,  and  did  not  inform  her  that  he, 
the  said  Steinfeld,  had  received,  and  then  had  in  his  pos- 
session, the  sum  of  $33,300  as  dividends  on  the  three  hundred 
shares  of  stock  which  he  had  obtained  from  the  said  Carl  S. 
Nielsen,  as  aforesaid.  That  the  contract  for  the  payment  of 
the  sum  of  $10,000  at  the  times  and  under  the  conditions  pro- 
vided in  said  contract  was  not  an  adequate  consideration  for 
the  three  hundred  shares  of  stock,  and  that  the  said  Steinfeld 
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i  knew,  at  the  time  he  obtained  the  execution  of  said  contract 
and  the  transfer  of  said  stock,  that  the  said  contract  was  not 
a  fair  consideration  for  said  stock,  and  at  the  time  the  said 
Steinfeld  paid  the  said  sum  of  $10,000  to  the  said  Mary 
Nielsen  the  said  sum  was  not  a  fair  value  of  said  stock,  but 
that  the  same  was  a  grossly  inadequate  price  for  the  said 
stock,  all  of  which  the  said  Steinfeld  knew. 

''  (12)  That  said  Carl  S.  Nielsen  died  on  the  sixth  day  of 
March,  1901,  and  without  having  learned  of  the  facts  here- 
inbefore found  as  to  the  reasons  or  any  of  them  for  said  Stein- 
feld's  causing  the  said  smelter  and  mine  to  be  shut  down, 
which  impelled  the  said  Steinfeld  to  cause  said  smelter  and 
mines  to  be  shut  down,  and  without  knowledge  of  the  reasons 
which  influenced  the  said  Steinfeld  in  acquiring  the  said  three 
hundred  shares  of  stock. 

*'(13)  That  at  the  time  the  said  Mary  Nielsen  received 
the  said  sum  of  $10,000  and  executed  and  delivered  said  re- 
ceipt and  release,  she  did  not  know  that  the  representations 
in  said  letter  of  Steinfeld  of  January  3,  1900,  were  false; 
and  did  not  know  that  at  the  time  said  Steinfeld  wrote  said 
letter  he  had  resolved  to  shut  down  said  mine  and  smelter 
for  the  purpose  of  acquiring  the  English  claims,  and  for  the 
purpose  of  getting  rid  of  the  Nielsens  and  acquiring  the 
stock  of  the  said  Nielsens;  and  did  not  know  that  the  said 
Nielsen  had  not  been  discharged  by  the  board  of  directors 
on  or  about  February  1,  1900 ;  and  did  not  know  that  a  false 
statement  had  been  caused  to  be  entered  in  the  minute-book 
showing  a  meeting  of  the  board  of  directors  and  the  passage 
of  a  resolution  discharging  the  said  Nielsen  as  superintendent; 
and  did  not  know  the  amount  of  the  proceeds  of  the  sale  of 
the  property  which  had  been  received  by  the  Silver  Bell 
Copper  Company;  and  did  not  know  that  any  dividend  had 
been  declared  on  said  stock ;  and  did  not  know  that  the  said 
Steinfeld,  at  the  time  he  paid  her  said  sum,  had  received  the 
sum  of  $33,300  as  dividends  on  said  stock — and  the  said  Stein- 
feld knew  all  of  these  things  and  did  not  disclose  them  to 
the  said  Mary  Nielsen.  And  that  the  Mary  Nielsen  was 
ignorant  of  the  facts  above  set  out,  and  received  the  said  sum 
of  money,  and  executed  and  delivered  the  said  receipt  and 
release,  believing  that  the  agreement  of  June  29,  1900,  was  a 
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valid  and  binding  contract,  and  that  she  and  the  estate  of 
said  Carl  S.  Nielsen  were  bound  thereby,  and  the  said  plain- 
tiff did  not  discover  what  the  truth  in  relation  to  said  mat- 
ters  set  out  in  this  finding  was  until  within  less  than  one 
year  before  the  bringing  of  this  action.'* 

Eugene  S.  Ives,  and  S.  L.  Pattee,  for  Appellants. 

Steinfeld  was  not  trustee  for  the  Nielsens,  and  the  relations 
between  them  were  not  of  a  fiduciary  character.  **  A  director 
of  the  corporation  itself  may  buy  and  sell  its  stock  like  any 
other  individual.  The  information  which  he  has  of  the  affairs 
of  the  corporation,  whereby  he  is  enabled  to  buy  or  sell  at  an 
advantage  over  the  person  with  whom  he  deals,  does  not  affect 
the  validity  of  the  transaction.  He  is  entitled  to  the  benefit 
of  his  facilities  for  information.  There  is  no  confidential  re- 
lation between  him  and  a  stockholder,  so  far  as  a  sale  of  the 
stock  between  them  is  concerned;  and,  so  long  as  he  remains 
silent  and  does  not  actively  mislead  the  person  with  whom  he 
deals,  the  transaction  cannot  be  set  aside  for  fraud.''  Cook 
on  Corporations,  5th  ed.,  sees.  320,  707;  Crowell  v.  Jackson^ 
53  N.  J.  L.  656,  23  Atl.  426 ;  Rothschild  v.  Memphis  &  Charles- 
ton B.  E,  Co,,  113  Fed.  476,  51  C.  C.  A.  310 ;  Haarstick  v. 
Fox,  9  Utah,  110,  33  Pac.  251.  The  facts  found  by  the 
court  in  conjunction  with  the  allegations  of  the  complaint  are 
insufficient  to  support  the  judgment.  When  the  court  makes 
findings  and  fails  to  find  upon  any  material  fact  at  issue,  the 
fact  is  presumed  to  be  found  against  the  party  upon  whom 
was  the  burden  of  proof  to  establish  it.  Lemster  v.  Warner^. 
137  Ind.  79,  36  N.  E.  900 ;  Western  Union  Tel  Co,  v.  Brawn, 
108  Ind.  538,  8  N.  E.  171 ;  Bruner  v.  Broum,  139  Ind.  600,  38 
N.  E.  318.  The  shutting  down  of  the  mine  by  Steinfeld  with 
the  intent  thereby  to  induce  Nielsen  by  reason  of  his  financial 
necessities  and  the  financial  condition  of  the  mine  to  sell  his 
stock  is  not  such  fraud  as  would  render  the  sale  of  the  stock 
voidable.  If  the  facts  found  should  be  deemed  to  constitute 
that  quality  of  fraud  sufficient  to  authorize  the  rescission,  then 
the  cause  of  action  growing  out  of  such  facts  was  barred  by 
the  statute  of  limitations. 


400  Steinfsld  v.  Hjelsen.  [12  Ariz. 

G.  W.  Lewis,  F.  M.  Hartman,  W.  H.  Sawtelle,  and  Edwin 
P.  Jones,  for  Appellee. 

''Where  the  directors  obtain  information  giving  added 
value  to  the  stock  by  virtue  of  his  official  position,  he  holdi 
the  information  in  trust  for  the  benefit  of  those  who  placed 
him  where  this  knowledge  was  obtained,  in  the  well-formed 
expectation  that  the  same  should  be  used  first  for  the  com- 
pany, and  ultimately  for  those  who  were  the  real  owners  of 
the  company."  Oliver  v.  Oliver,  118  Ga.  362,  45  S.  E.  232. 
'''Because  of  the  trust  relation  and  the  better  opportunities 
for  acquiring  information,  before  any  director  or  managing 
officer  of  a  corporation  having  a  knowledge  of  the  condition  of 
affairs  of  the  corporation  can  rightfully  purchase  stock  of 
one  not  actively  engaged  in  the  management  of  its  affairs, 
such  director  or  managing  officer  must  inform  the  stockholder 
of  the  true  condition  of  the  corporation."  Stewart  v.  Harris, 
69  Kan.  498,  105  Am.  St.  Rep.  178,  77  Pac.  277,  2  Ann. 
Cas.  873,  66  L.  B.  A.  261;  Jones  v.  Electric  Co.,  144  Fed. 
765,  75  C.  C.  A.  631 ;  Olney  v.  Conanicut  Land  Co.,  16  R.  I. 
597,  27  Am.  St.  Rep.  767,  18  Atl.  181,  5  L.  R.  A.  361.  If 
the  director  actively  misleads  a  stockholder  and  buys  his 
stock,  then  the  transaction  may  be  set  aside  for  fraud. 
'"Fraud  in  equity  includes  all  willful  or  intentional  omissions 
and  concealments  which  involve  a  breach  of  either  legal  or 
equitable  duty,  trust  or  confidence  and  are  injurious  to  an- 
other, or  by  which  an  undue  or  unconscientious  advantage 
over  another  is  obtained."  2  Pomeroy's  Equity  Jurispru- 
dence, sec.  873,  p.  1225.  "When  fraud  is  charged  as  is  done 
in  this  case,  express  proof  is  not  required ;  it  may  be  inferred 
by  strong  presumptive  circumstances."  McWilliams  v.  Cas- 
cade Fire  &  Marine  Ins,  Co.,  7  Wash,  48,  34  Pac.  140 ;  Kemp- 
ner  v.  Churchill  et  al.,  8  Wall.  362,  19  L.  Ed.  461. 

DOAN,  J. — ^It  is  contended  by  the  appellants  that  the  facts 
found  do  not  constitute  legal  fraud,  and  that  therefore  the 
court  erred  in  so  finding,  and  in  rendering  judgment  for  the 
plaintiff  and  against  the  defendants,  based  thereon.  Sum- 
marizing the  facts  upon  which  the  court  predicated  fraud  in 
the  purchase  of  the  shares  of  stock  of  Nielsen,  these  are:  (1) 
That  Steinfeld  dominated  and  controlled  the  affairs  of  the 
Nielsen  Mining  and  Smelting  Company,  or.  as  it  was  later 
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called,  the  Silver  Bell  Copper  Company,  through  its  board 
of  directors.     (2)  That  the  corporation  being  in  debt  to  the 
firm  of  L.  Zeckendorf  &  Co.,  which  company  was  under  Stein- 
f eld's  immediate  control,  and  Steinfeld   controlling  a  major- 
ity of  the  stock  of  the  corporation,  and  two  of  the  directors 
of  the  corporation  being  employees  of  the  firm  of  L.  Zecken- 
dorf &  Co.,  Steinfeld  having  the  power  to  determine  whether 
credits  should  at  any  time  be  extended  to  the  corporation, 
and  the  legal  right  to  enforce  payment  of  the  debt  due  from 
the  corporation  to  L.  Zeckendorf  ft  Co.,  and  using  the  power 
and  authority  he  had,  by  reason  of  the  foregoing  facts,  over 
the  corporation,  caused  the  closing  down  of  the  mine  and 
smelter  of  the  corporation  in  January,  1900,  when  the  plant 
was  producing  at  a  substantial  profit,  and  the  corporation 
was  thereby  materially  reducing  its  indebtedness.     (3)  That 
Steinfeld 's  purpose  in  causing  the  dosing  down  of  the  mine 
and  smelter  at  the  time  was  (a)  to  enable  him  to  purchase  the 
property  known  as  the  English  group  of  mines;  (b)  to  get 
rid  of  Nielsen  as  manager  and  superintendent  of  the  com- 
pany; and  (c)  to  enable  him  to  purchase  the  stock  held  by 
Nielsen  in  the  Silver  Bell  Copper  Company.     (4)  That  to 
effectuate  these  purposes  Steinfeld,  in  his  letter  to  Nielsen, 
falsely  represented  to  Nielsen  that  the  indebtedness  was  not 
at  the  time  being  materially  reduced  by  the  profits  derived 
from  the  operation  of  the  mine  and  smelter,  when,  as  a 
matter  of  fact,  the  indebtedness  was  being  materially  reduced 
at  the  time,  and  failed  to  disclose  his  true  purposes,  and  to 
state  in  said  letter,  or  otherwise  to  inform  him,  that  he  had 
determined  to  shut  down  the  mine  and  smelter  for  the  purpose 
of  acquiring  the  English  group  of  claims  and  Nielsen 's  stock. 
(5)  That  in  furtherance  of  his  said  purposes  to  obtain  the 
English  group  of  claims  and  Nielsen's  stock  he  pretended  to 
have  Nielsen  discharged  as  manager  and  superintendent  of 
the  company,  causing  the  minute-books  of  the  company  to  be 
falsified,  in  that  it  was  made  to  show  that  Nielsen's  discharge 
was  on  the  1st  of  February,  1900,  and  not  later,  when  the 
discharge  was  actually  made.     (6)   That  the  circumstances 
did  not  justify  the  closing  down  of  the  mine  at  the  time  this 
was  done,  in  that  a  sufBicient  supply  of  ore  might  have  been 
developed  if  development  work  had  not  been  stopped  by  the 
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order  of  Steinfeld  in  January,  1900.  (7)  That  Steinfdd 
knew  of  Nielsen's  financial  condition,  and  that  all  his  means 
were  invested  in  the  corporation,  and,  taking  advantage  of 
Nielsen's  financial  distress,  known  to  Steinfeld  at  the  time, 
Steinfeld,  to  induce  the  sale,  said  to  Nielsen  that  if  he  did 
'  not  take  the  offer  of  Steinfeld,  he  (Nielsen)  would  get  noth- 
ing for  his  said  stock. 

Unless  these  facts  constituted  legal  fraud,  the  judgment  of 
1  the  trial  court  cannot  be  sustained.    To  determine  this  ques- 
tion we  must  first  establish  the  legal  status  of  Steinfeld,  at 
the  time  of  the  purchase  of  the  stock  in  question,  to  the 
Silver  Bell  Copper  Company,  and  what  fiduciary  relation,  if 
any,  he  sustained  by  reason  of  such  status  to  Nielsen,  as  a 
stockholder  of  the  company.     Steinfeld  was  neither  an  officer 
nor  director  of  the  corporation,  yet,  as  found  by  the  court, 
he  dominated  and  controlled  its  affairs  through  the  board  of 
directors.    Although  we  are  not  cited  to  any  authority  in 
point,  we  have  no  hesitation  in  holding  that  Steinfeld,  because 
of  his  power  over  the  board  of  directors  and  the  affairs  of 
the  company,  and  the  domination  which  the  findings  show 
he  actually  exerted  over  the  corporation,  sustained  such  a 
relation  to  the  company,  and  to  the  stockholders  of  the  com- 
pany, as  does  an  officer  or  director  having  such  management 
and  control,  and  that  therefore  he  occupied  such  a  fiduciary 
relation  to  the  company  and  to  the  stockholders  of  the  com- 
pany as  he  would  have  sustained  had  he  been  such  officer  or 
director.     Orowing  out  of  such  relation,  the  question  arises, 
what  duty  did  Steinfeld  owe  to  Nielsen  to  disclose  his  plans 
and  purposes  in  causing  the  mine  and  smelter  to  be  closed 
down,  and  in  the  second  place  his  purpose  to  obtain  the  Eng- 
lish group  of  mines  f    This  is  the  essential  inquiry,  inasmuch 
as  the  findings  do  not  show  that  there  was  any  actual  misrep- 
resentation by  Steinfeld  to  Nielsen  as  to  any  fact,  or  facts, 
which  were  not  within  the  knowledge  of  Nielsen,  or  which 
might  not  have  been  readily  ascertained  by  Nielsen  by  virtue 
of  his  position  as  manager  and  superintendent  of  the  com- 
pany.   Undoubtedly,  the  law  makes  it  the  duty  of  an  officer 
or  director  of  a  company,  who  is  seeking  to  purchase  from  a 
stockholder  the  latter 's  holdings  of  stock,  to  disclose  to  the 
latter  facts  which  have  come  to  him  by  virtue  of  his  relations 
to  the  company,  and  not  known  to  the  stockholder,  or  which 
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may  not  be  readily  ascertained  by  the  stockholder,  and  to 
disclose  such  plans  and  purposes  as  the  corporation  may  have 
for  the  future  which  have  a  bearing  upon  the  value  of  the 
stock  of  the  company;  but  the  underlying  principle  upon 
which  this  duty  rests  is  that  the  officer  or  director,  being  the 
agent  of  a  corporation,  and  so  in  a  sense  the  agent  of  a  stock- 
holder, may  not  take  advantage  of  the  knowledge  which  he 
thus  acquires,  and  which  every  member  of  the  corporation  is 
entitled  to  know,  in  dealing  with  such  stockholder.  Stewart 
V.  Harris,  69  Kan.  498,  105  Am.  St.  Rep.  178,  77  Pac.  277,  66 
L.  R.  A.  261 ;  Oliver  v.  Oliver,  118  Ga.  362,  45  S.  E.  232. 

The  difficulty  in  applying  that  Vule  in  this  case  is  that 
Nielsen  was  himself  an  officer  and  director  of  the  company, 
and,  as  such,  presumptively  informed  of  the  condition  of 
the  mine,  of  its  value  and  future  prospects,  and  of  the  con- 
dition of  its  affairs.  It  is  certaintly  a  fair  presumption  of 
fact  that  the  manager  and  director  of  a  mining  corporation 
would  be  as  familiar  with  the  affairs  of  the  company  and 
with  its  property  as  any  other  member  of  the  corporation.  It 
may  be  true  that  Nielsen  was  misled  by  the  statement  of 
Steinfeld  that  the  mine,  at  the  time  of  its  closing  down,  was 
not  being  operated  at  a  material  profit,  but  if  he  relied  upon 
the  statement,  it  does  not  appear  that  his  means  of  ascertain- 
ing the  true  condition  of  the  affairs  of  the  company  were  not 
at  hand  and  the  truth  readily  ascertainable.  Further,  as 
director  and  manager  of  the  company,  it  must  be  presumed 
that  he  was  familiar  with  the  plans  of  the  corporation  for  the 
future  working  and  development  of  the  company's  properties, 
and  that,  if  the  acquisition  of  other  properties  were  essential 
to  those  plans,  he  must  have  known  of  it.  The  court  does  not 
find  as  a  fact  that  Nielsen  did  not  in  fact  know  that  Steinfeld 
intended  and  expected  that  the  Silver  Bell  Copper  Company 
would  acquire  the  English  group  of  mines,  but  the  finding  is 
that  Steinfeld  did  not  disclose  said  fact  to  Nielsen.  If  Niel- 
sen did  know  of  such  plan  and  intent  on  the  part  of  Stein- 
feld, or  on  the  part  of  the  corporation,  certainly  there  was 
no  duty — conceding  that  Steinfeld  owed  such  a  duty  in  the 
absence  of  such  information  on  the  part  of  Nielsen — ^to  dis- 
close such  plan  and  intent  to  Nielsen.  It  is  true  that  Steinfeld 
withheld  from  Nielsen  any  plan  or  intent  on  his  part  to  get 
rid  of  Nielsen,  either  as  manager  and  superintendent  of  the 
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company,  or  to  purchase  his  stock  at  the  time  he  closed  or 
caused  the  closing  down  of  the  mine  and  smelter;  but  this 
plan  or  purpose  in  itself  would  not  constitute  fraud,  unless 
it  was  accompanied  by  some  actual  representation  or  with- 
holding of  some  fact  not  within  the  knowledge  of  Nielsen  or 
readily  ascertainable  by  him,  which  he  was  entitled  to  know. 

Considering  the  facts  in  the  light  of  the  situation  and  the 
relation  of  the  parties,  we  are  unable  to  find  wherein  Stein- 
feld violated  any  duty  which  he  owed  to  Nielsen,  either  in  the 
way  of  misrepresenting  any  fact  not  within  the  knowledge  of 
Nielsen,  or  presumptively  readily  ascertainable  by  him,  which 
would  reasonably  have  had  an  effect  in  bringing  about  the 
sale  of  the  stock,  or  in  failing  to  disclose  any  fact  not  known 
to  Nielsen,  or  presumptively  readily  ascertainable  by  him, 
which  he  was  entitled  to  know,  which  may  have  put  him  at 
a  disadvantage  in  his  dealings  with  Steinfeld.  We  do  not  con- 
sider the  mere  fact  of  Nielsen's  financial  distress  at  the  time 
of  the  purchase  as  in  itself  constituting  legal  fraud,  for 
in  the  absence  of  any  misrepresentation  or  concealment  of  fact 
Steinfeld  was  in  the  position  of  any  other  purchaser  in  deal- 
ing with  Nielsen,  and  violated  no  legal  duty  in  purchasing 
the  stock,  no  matter 'how  great  Nielsen's  necessities  may  have 
been. 

It  is  true  that  the  court  found  that  at  the  time  Steinfeld 
paid  the  $10,000  for  the  stock  this  was  a  grossly  inadequate 
price  therefor.  This,  however,  was  more  than  three  years 
after  the  contract  of  purchase  had  been  entered  into.  The 
court  does  not  find  that  at  the  time  the  contract  was  executed 
the  price  was  grossly  inadequate,  but  merely  finds  that  the 
price  agreed  upon  was  not  then  an  adequate  consideration 
for  the  stock,  and  that  Steinfeld  knew  that  fact  at  the  time. 
To  determine  whether  the  price  agreed  upon  was  so  grossly 
inadequate,  using  the  language  of  the  supreme  court  of  the 
United  States  in  Oraffam  v.  Burgess,  117  U.  S.  180,  6  Sup.  Ct. 
686,  29  L.  Ed.  839,  *'as  to  shock  the  conscience,"  and  of  "so 
gross  a  nature  as  to  amount  in  itself  to  conclusive  and  de- 
cisive evidence  of  fraud,"  we  must  look  to  the  facts  as  they 
existed  at  the  time  of  the  contract,  and  not  at  the  time  when 
the  money  was  actually  paid  under  the  contract.  It  is  not 
mere  inadequacy  of  price  that  will  void  such  a  contract,  but 
the  inadequacy  must  be  so  great  as  in  itself  to  furnish  a 
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strong,  if  not  a  conclusive,  presumption  that  an  undue  advan- 
tage has  been  taken  of  the  ignorance,  weaknes,  distress,  or 
necessity  of  the  vendor.  Kerr  on  Fraud  and  Mistake,  186; 
Butter  V.  Haskeli,  4  Desaus.  (S.  C.)  651.  The  court  does  not 
so  find.  Indeed,  considering  the  indebtedness  of  the  Silver 
Bell  Copper  Company  at  the  time,  and  the  situation  of  the 
property  as  disclosed  by  the  findings,  no  basis  for  such  a  find- 
ing is  apparent.  In  our  judgment  the  findings  do  not  support 
the  legal  conclusion  made  by  the  trial  court  that  such  fraud 
was  perpetrated  by  Steinfeld  in  the  purchase  of  the  stock  as 
to  warrant  the  rescission  of  the  contract,  and  the  recovery  of 
the  stock  and  of  the  dividends  which  have  been  received  by 
Steinfeld  thereon. 

For  this  reason  the  judgment  of  the  trial  court  must  be 
reversed,  and  the  case  remanded,  with  directions  to  the  trial 
court  to  enter  judgment  for  the  defendants. 

SLOAN  and  NAVE,  JJ.,  concur. 

KENT,  C.  J. — ^I  dissent  from  the  conclusion  and  the  result 
reached  by  my  associates  in  the  foregoing  opinion.  I  think 
the  judgment  of  the  trial  court  was  correct. 


[Civil  No.  1074.    FUed  March  20,  1909.] 
[100  Pac.  825.] 

THE  TITLE  GUARANTY  AND  SURETY  COMPANY,  a 
Corporation,  Defendant  and  Appellant,  v.  W,  F.  NICH- 
OLS, Plaintiff  and  Appellee. 

1.  Depositions — Exhibits — ^Admissibility. — Where,  in  an  action  on  a 

bond  guaranteeing  the  honesty  of  the  cashier  of  a  bank,  it  was 
sought  to  show  embezzlement  hj  the  cashier,  by  showing  the  differ- 
ence between  the  accounts  kept  by  him  and  the  accounts  shown  bj 
the  monthly  statements  of  correspondent  banks,  identified  by  a 
witness  and  examined  by  defendant's  expert,  who  reported  to  it, 
the  statements  referred  to  in  the  depositions  of  the  ofiftcers  of  the 
correspondent  banks,  and  returned  as  exhibits  with  the  depositions, 
were  properly  received  in  evidence. 

2.  Appeal  and  Ebrob — ^Admission  ov  Evidenob-~Bevisw. — The  admis- 

sion in  evidence  of  a  letter,  over  objection  that  it  was  immaterial 
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and  irrelevant)  and  did  not  establish  a  fact,  will  not  be  reviewed 
on  appeal,  where  neither  the  letter  nor  a  snnunary  of  it  appears 
in  the  abstract  of  the  record. 

3.  EviDKNGE — ^Parol   EVIDENCE — ADMissiBiLTrY. — ^Where,   in   an   action 

on  a  bond  and  its  renewals  guaranteeing  the  honesty  of  an  em- 
ployee, the  renewals  received  in  evidence  did  not  disclose  with 
whom  the  business  of  obtaining  them  was  done,  parol  evidence  on 
that  subject  was  admissible. 

4.  Appeal  and  Ebbob — Ovebbulino  Objections  to  Question  Asked 

Witness — ^Habmless  Erbob. — The  overruling  of  an  objection  to 
a  question  asked  a  witness  is  not  prejudicial,  where  the  witness 
answered  that  he  did  not  know. 

6.  Same — Admission  or  Evidence — ^Review. — ^Where  the  answer  of  a 
witness  to  a  question,  objected  to  on  the  ground  that  the  witness 
did  not  possess  the  requisite  knowledge  to  answer,  was  not  given 
in  the  abstract  of  record,  nor  in  the  brief,  and  the  knowledge  of 
the  witness  was  not  shown,  the  overruling  of  the  objection  could 
not  be  reviewed. 

6.  iNsuBANcs — Guaranty     Insubancb — Contract — Constbuction.— A 

bond  guaranteeing  the  honesty  of  the  cashier  of  a  bank  was  issued 
on  condition  that  the  cashier  would  be  required  to  make  monthly  ac- 
counts to  the  directors,  and  that  his  accounts  would  be  examined 
monthly  by  the  auditor  of  the  bank.  A  renewal  bond  was  issued 
on  the  application  of  the  bank,  stating  that  the  accounts  of  the 
cashier  had  been  examined  and  found  correct,  and  that  he  had 
performed  his  duties  in  an  acceptable  manner.  The  evidence 
showed  that  the  bank  had  examined  the  accounts  of  the  cashier, 
and  had  found  them  correct,  and  that  the  auditor  had  examined 
the  accounts  monthly,  and  had  found  them  correct.  The  cashier 
had  embezzled  the  bank's  money,  but  the  examinations  failed  to 
detect  it  because  of  the  method  of  concealing  his  crime.  Held, 
that  the  renewal  bond  was  enforceable  because  the  bank  had  not 
guaranteed  the  correctness  of  the  cashier's  accounts,  but  had  only 
stated  that  the  accounts  had  been  found  correct  on  an  examination. 

7.  Same — Same — Actions — Issues. — ^Where,  in  an  action  on  a  fidelity 

bond,  guaranteeing  the  honesty  of  the  cashier  of  a  bank,  the  bank 
showed  a  compliance  with  the  bond  by  making  the  required  exam- 
inations of  the  accoimts  of  the  cashier,  and  no  issue  was  raised 
as  to  the  competency  of  the  auditor  making  the  examinations,  the 
questions  as  to  the  fidelity  and  diligence  of  the  auditor,  and  the 
reasons  why  the  cashier's  defalcations  were  not  earlier  discovered, 
were  immaterial,  except  in  determining  whether  the  examinations 
were  made  in  good  faith. 

8.  Same — Same — Same — Same. — In  an  action  on  a  bond  guaranteeing 

the  honesty  of  the  cashier  of  a  bank,  issued  on  the  application  of 
the  bank,  stating  that  the  cashier's  accounts  had  been  examined, 
and  had  been  found  correct,  an  instruction  that,  if  the  statement 
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of  the  bank  was  "untrue,**  there  eoold  be  no  recovery  for  anj 
defalcation  was  misleading,  as  leading  the  jurj  to  apply  the  word 
"untrue"  to  the  correctness  of  the  cashier's  accounts,  instead  of 
applying  it  to  the  statement  that  an  examination  had  been  made, 
and  that  such  examination  found  them  correct. 

9.  Trial — ^Insteuctions — ^Refusal  to  Give  Instructions  Covered  by 
THE  Charge  Given. — ^It  is  not  error  to  refuse  a  requested  instruc- 
tion substantially  given  in  a  correct  instruction. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Affirmed. 

The  factfi  are  stated  in  the  opinion. 

J.  M.  Jamison,  and  C.  P.  Ainsworth,  for  Appellant. 

Where  the  fact  to  be  proved  is  evidenced  by  a  written 
instrument  or  other  writing,  the  original  writing  is  the  best 
evidence,  and  a  copy  is  not  admissible  unless  the  original  is 
produced  or  its  absence  satisfactorily  explained,  or  unless  a 
copy  is  made  primary  evidence  by  statute.  17  Cyc,  p.  512 ; 
Matteson  v.  Noyes,  25  111.  591;  Central  Branch  R.  R.  v. 
Walters,  24  Kan.  504;  Ruthven  v.  Clarke,  109  Iowa,  25,  79 
N.  W.  454.  Statements  and  representations  made  in  the  ap- 
plication for  the  renewal  of  the  bond,  when  they  are  agreed 
to  be  used  as  a  basis  for  the  issuance  of  such  renewals,  form 
a  part  of  the  bond  itself ;  and  if  such  statements  are  untrue, 
the  insured  cannot  recover  for  any  loss  sustained  subsequent 
to  the  making  of  such  application  for  the  renewal  of  the 
bond.  American  B.  dk  T.  Co,  of  Baltimore  v.  Burke  et  cU., 
36  Colo.  49,  85  Pac.  692;  Carstairs  v.  American  Bond  dk  T, 
Co.,  116  Fed.  449,  54  C.  C.  A.  85 ;  Hunt  v.  Fidelity  &  Casualty 
Co.,  99  Fed.  242,  39  C.  C.  A.  496 ;  Jeffries  v.  Economical  Mut- 
ual Life  Ins.  Co.,  22  Wall.  (U.  S.)  53,  22  L.  Ed.  836 ;  Brady  v. 
United  Life  Ins.  Assn.,  60  Fed.  727,  9  C.  C.  A.  252 ;  Guarantee 
Co.  of  N.  A.  V.  Mechanics'  Sav.  Bank  &  T.  Co.,  183  U.  S.  402, 
22  Sup.  Ct.  124,  46  L.  Ed.  253 ;  United  States  FideUty  Co.  v. 
Downey,  38  Colo.  414,  120  Am.  St.  Rep.  128,  88  Pac.  451,  10 
L.  R.  A.,  N.  S.,  323 ;  Willoughby  v.  Fidelity  <&  Deposit  Co.,  16 
Okl.  546,  85  Pac.  713,  7  L.  R.  A.,  N.  S.,  548,  8  Ann.  Cas.  603 ; 
<Joal  Co.  V.  United  States  FideUty  Co.,  126  Fed.  89,  61  C.  C. 
A.  145 ;  Rice  v.  Maryland  Co.,  103  Fed.  427,  43  C.  C.  A.  270. 
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Armstrong  &  Lewis,  for  Appellee. 

"When  it  is  necessary  to  prove  the  results  of  voluminous 
facts,  or  the  examination  of  many  books  and  papers,  and  the 
examination  cannot  be  conveniently  made  in  court,  the  result 
may  be  proved  by  the  person  who  made  the  examination." 
Schumacher  v.  Pima  County,  7  Ariz.  269,  64  Pac.  490 ;  Brown 
V.  United  States,  142  Fed.  1,  73  C.  C.  A.  187;  Wright  v. 
Chicago  etc.  Ry.  Co,,  118  Mo.  App.  392,  94  S.  W.  555 ;  Sirand 
V.  Great  Northern  Ry,  Co.,  101  Miiin.  85,  111  N.  W.  958,  112 
N.  W.  987.  Where  the  statements  made  for  the  renewal  of 
a  bond  are  made  in  good  faith,  they  are  representations 
and  not  warranties,  and  actual  falsity  not  known  to  the  maker 
of  the  statement  will  not  relieve  the  surety  company.  Chith- 
rie  National  Bank  v.  Fidelity  ds  Deposit  Co,,  14  Okl.  636,  79 
Pac.  102;  Fidelity  cfe  Deposit  Co.  v.  West  Bank  (Ky.),  94 
S.  W.  3  (5) ;  Brillion  Lumber  Co.  v.  Barnard,  131  Wis.  284, 
111  N.  W.  483. 

DOAN,  J. — This  action  was  brought  in  the  district  court 
of  Maricopa  county  by  W.  F.  Nichols  to  recover  the  sum  of 
$20,000,  being  the  amount  of  the  penalty  of  a  certain  fidelity 
bond  executed  by  the  Title  Guaranty  and  Surety  Company, 
a  corporation,  guaranteeing  the  honesty  of  one  John  L.  Mc- 
Dowell, cashier  of  the  Union  Bank  and  Trust  Company  of 
Phoenix.  The  record  discloses  that  the  Union  Bank  and  Trust 
Company  is  a  corporation  engaged  in  a  general  banking  busi- 
ness, and  John  L.  McDowell  was  its  cashier.  In  March,  1905, 
the  bank  applied  to  the  surety  company  for  a  fidelity  bond, 
guaranteeing  the  bank  against  loss  through  the  dishonesty 
of  its  cashier,  and  other  officers.  The  appellant  is  a  cor- 
poration organized  under  the  laws  of  Pennsylvania,  whose 
business  is  the  furnishing  of  such  bonds.  It  is  now,  and  was 
then,  engaged  in  such  business  in  this  Territory.  The  surety 
company  required  the  bank  to  make  a  certain  statement,  des- 
ignated as  ** employer's  statement,"  which  was  to  be  taken 
by  the  surety  company  as  a  basis  for  the  issuance  of  the  bond. 
This  statement  is  referred  to  in  the  bond,  and  in  the  proceed- 
ings in  the  action,  as  the  ''schedule,"  and  the  part  that  be- 
comes material  in  determining  the  issues  involved  reads  as 
follows:  **5.  To  whom,  and  how  frequently  will  he  account 
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for  his  handlings  of  funds  and  securities?  Monthly;  to  the 
board  of  directors.  6.  (a)  What  means  will  you  use  to  as- 
certain whether  his  accounts  are  correct!  Examination  of 
books  and  count  of  money  and  securities,  (b)  How  fre- 
quently will  they  be  examined !  Monthly  or  oftener.  (c)  By 
whom  will  they  be  examined  ?  Our  auditor.  ...  It  is  agreed 
that  the  above  answers  are  to  be  taken  as  a  basis  for  the  said 
bond  applied  for,  or  any  renewal  or  continuation  of  the  same 
that  may  be  issued  by  the  Title  Guaranty  and  Trust  Com- 
pany  of  Scranton,  Pennsylvania,  to  the  undersigned,  upon 
the  person  above  named.  Dated  at  PhoBnix,  Arizona,  this 
tenth  day  Of  February,  1905.  Signature  of  employer :  Union 
Bank  &  Trust  Company,  by  J.  M.  Swetnam,  Vice-president 
[Official  Capacity].  The  above  questions  must  be  answered 
before  this  bond  will  be  issued."  Upon  the  receipt  of  this 
statement,  and  the  payment  by  the  bank  of  $120  premium, 
the  surety  company  issued  to  the  bank  its  bond,  dated  March 
3,  1905,  wherein,  in  consideration  of  the  premium,  it  agreed, 
subject  to  the  conditions  and  provisions  of  the  bond,  within 
three  months  after  satisfactory  proof  of  loss,  to  make  good  and 
reimburse  the  employer  for  any  and  all  pecuniary  loss  sus- 
tained by  it  through  the  personal  dishonesty  of  the  employee 
for  whom  the  company  so  became  surety,  amounting  to  lar- 
ceny or  embezzlement,  in  connection  with  the  duties  pertain- 
ing to  the  position  to  which  he  had  been,  or  might  be  appointed 
by  the  employer,  and  for  which  the  employee  should  be 
legally  liable  to  the  employer,  occurring  at  any  time  after 
the  tenth  day  of  February,  1905,  and  prior  to  the  tenth  day 
of  February,  1906,  provided  notice  be  given  to  the  surety 
company  as  thereinafter  stipulated. 

Some  of  the  conditions  mentioned  in  the  bond  are:  '*If  any 
employee  has  at  any  former  period  been  a  defaulter,  and  if 
such  fact  be  known  to  the  employer  at  the  time  of  the  execu- 
tion of  such  bond,  or  at  the  time  of  the  appointment  of  such 
employee,  this  bond  shall  be  void  as  to  such  employee,  and 
provided  that  upon  an  employee  becoming  guilty  of  an  offense 
covered  by  this  bond,  the  employer  would,  immediately  on 
being  requested  to  do  so,  lay  information  before  a  proper 
officer  concerning  the  facts,  and  verify  the  same  as  required 
by  law,  and  furnish  the  company  every  aid  and  assistance  not 
pecuniary  which  will  aid  in  bringing  the  employee  to  justice. 
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...  So  long  as  the  company  and  employer  agree  so  to  do, 
this  bond  may  be  renewed  and  continued  in  force  from  year 
to  year,  and  in  case  of  any  such  renewal  the  company's  lia- 
bility on  behalf  of  the  employee  then  in  the  employer's  ser- 
vice for  whom  the  company  may  then  be  surety  hereunder 
.  .  .  shall  be  as  continuous  as  if  this  bond  had  been  originally 
written  for  the  term  including  the  period  of  such  renewal 
...  If  any  statement  made  in  the  schedule  furnished  by  the 
employer  to  the  company  and  hereinbefore  referred  to,  .  .  . 
be  untrue,  this  bond  shall  be  void  as  to  the  employee  to  whom 
such  statement  refers."  On  the  30th  of  January,  1906,  this 
bond  was  renewed,  beginning  February  10,  1906,  and  ending 
February  10,  1907,  for  the  expressed  consideration  of  the 
further  premium  of  $120  in  the  following  language:  "In  con- 
sideration of  the  sum  of  $120.00  the  Title  Guaranty  and  Trust 
Company  of  Scranton,  Pennsylvania,  a  corporation  duly  in- 
corporated under  the  laws  of  the  state  of  Pennsylvania,  hereby 
continues  in  force  schedule  bond  No.  1200  in  favor  of  the 
Union  Bank  and  Trust  Company  in  behalf  of  persons  named 
in  annexed  schedule,  in  the  proportions  and  for  the  sums 
therein  specified  for  a  period  beginning  the  tenth  day  of  Feb- 
ruary, 1906,  and  ending  the  tenth  day  of  February,  1907,  sub- 
ject to  all  the  covenants  and  conditions  set  forth  and  expressed 
in  said  schedule  bond  heretofore  issued  on  the  tenth  day  of 
February,  1905."  This  renewal,  so  far  as  the  record  dis- 
closes, was  made  without  any  statement  or  other  declaration 
made  by  the  employer,  and  solely  upon  the  consideration  of 
the  premium  then  paid.  Again,  on  June  7,  1907,  the  bond 
was  renewed  in  the  same  terms  for  a  term  beginning  February 
10,  1907,  and  ending  February  10,  1908.  At  the  time  of  this 
renewal,  there  appears  to  have  been  made  on  the  printed 
form  provided  by  the  surety  company  a  statement  by  the 
employing  bank  as  follows: 
^*To  the  Title  Guaranty  &  Trust  Company. 

**This  is  to  certify  that  on  the  29th  day  of  March,  1907, 
the  books  and  accounts  of  Mr.  John  L.  McDowell  in  our 
employ  as  cashier  were  examined  by  us  and  found  correct  in 
every  respect,  also  by  the  State  Bank  Comptroller,  and  all 
moneys  handled  by  him  accounted  for.  He  has  performed 
his  duties  in  an  acceptable  and  satisfactory  manner,  and  we 
know  of  no  reason  why  the  guaranty  bond  should  not  be  con- 
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tinned.    His  salary  is  now  $175.00  and  he  is  employed  as 
cashier. 

(Signature)  ''J.  M.  SWETNAM, 

"Vice-president  Union  Bank  ft;  Trust  Company,  Employer. 

''Dated  May  6,  1907." 

It  further  appears  that  McDowell  remained  in  the  employ 
of  the  bank  as  its  cashier  from  the  opening  of  the  bank  in 
December,  1904,  until  some  time  in  the  first  days  of  Septem- 
ber, 1907.  In  the  latter  part  of  August,  and  early  Sep- 
tember, 1907,  he  was  absent  on  his  vacation,  and  during  this 
time  the  bank  first  suspected  that  there  was  an3rthing  wrong 
with  his  accounts.  McDowell  was  immediately  discharged, 
expert  accountants  were  put  on  his  books,  and  the  embezzle- 
ment of  more  than  $21,000  was  discovered,  almost  all  of  which 
was  concealed  or  covered  by  false  and  fraudulent  drafts, 
drawn  by  the  cashier  on  correspondent  banks  in  San  Fran- 
cisco, Los  Angeles,  and  New  York.  Immediate  notice  of  the 
embezzlement  was  given  the  surety  company,  which  employed 
its  own  expert,  Mr.  Hilzinger,  to  examine  the  books  of  the 
bank.  His  report  to  the  surety  company,  which  was  placed 
in  evidence  by  the  plaintiff  at  the  request  of  the  defendant  in 
the  lower  court,  showed  McDowell's  embezzlement  to  amount 
to  something  over  $21,000,  being  practically  the  amount  estab- 
lished by  the  bank's  expert,  and  claimed  by  the  plaintiff  to 
be  correct.  McDowell  was  arrested  in  California,  and  testi- 
fied in  the  lower  court  to  the  fact  of  his  embezzlement  in  the 
various  instances  charged,  and,  so  far  as  his  knowledge  went, 
to  the  correctness  of  the  several  amounts  charged  in  the  com- 
plaint to  have  been  thus  embezzled  by  him,  and  which  con- 
stituted the  aggregate  amount  claimed.  The  surety  company 
denied  any  liability  on  the  bond,  and,  before  suit  was  brought, 
the  bond  and  claim  was  assigned  for  value  to  the  plaintiff, 
W.  F.  Nichols. 

The  complaint  alleges  the  issuance  of  the  bond  and  renewals 
S8  above  set  forth ;  the  embezzlement  of  its  funds  by  McDowell 
to  the  amount  of  $21,882;  notice  to  the  defendant  of  such 
defalcation;  a  performance  upon  the  part  of  the  bank  of  all 
the  conditions  of  the  bond  on  its  part;  the  demand  on  the 
surety  company,  and  its  refusal  to  pay;  and  the  assignment 
of  the  debt  for  value  to  the  plaintiff,  Nichols.  The  amended 
answer  of  the  defendant  contains  a  general  denial  of  the 
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allegations  of  the  complaint,  and  an  affirmative  defense  on  the 
ground,  among  others,  that  the  bond  and  renewals  were  made 
in  consideration  of  an  expressed  agreement,  as  a  basis  for  the 
same,  that  the  bank  should  have  made,  by  its  auditor,  monthly 
examinations  of  the  accounts  of  the  cashier,  and  that  the 
issuance  of  the  bond  and  the  several  renewals  were  made  upon 
the  report  to  the  surety  company  that  such  examinations  had 
been  made,  and  that  the  accounts  of  the  said  cashier  were 
correct  in  every  respect,  all  moneys  handled  by  him  accounted 
for,  and  that,  if  any  defalcation  of  McDowell,  mentioned  in 
the  complaint,  occurred  prior  to  the  date  of  either  of  said 
renewals,  then  and  in  that  event  said  statements  by  the  bank 
as  to  the  correctness  of  McDowell's  accounts  were  false  and 
untru^,  and  the  defendant  was  not  liable  to  account  to  the 
bank  for  any  subsequent  defalcations  of  said  McDowell,  for 
the  reason  that  the  renewal  of  the  bond  was,  by  reason  of 
such  false  representations  in  procuring  the  same,  absolutely 
void.  Defendant  also  alleged  that  whatever  defalcations  had 
been  made  occurred  by  and  through  the  neglect  of  the  said 
bank  to  perform  and  carry  out  its  part  of  the  contract  alleged 
in  plaintiff's  complaint,  and  that  the  company  was  not  liable 
on  any  of  the  renewal  contracts,  ''for  the  reason  that  said 
contracts  were  procured  and  obtained  by  the  bank  on  its 
false,  fraudulent,  and  negligent  representations  to  the  de- 
fendant in  procuring  and  obtaining  of  such  contracts  or  re- 
newals." The  case  was  tried  to  a  jury,  which  rendered  a 
verdict  for  the  plaintiff  in  the  sum  of  $20,000,  in  accordance 
with  which  verdict  judgment  for  that  amount  was  rendered 
by  the  court.  Upon  the  denial  of  a  motion  for  a  new  trial 
an  appeal  was  taken  from  the  judgment  and  order  of  the 
court,  and  the  appellant  presents  in  this  court  sixty-four  as- 
signments of  error. 

The  counsel  for  appellant,  instead  of  urging  the  assignments 
of  error  seriatim,  has  presented  his  argument  under  three  gen- 
eral heads:  First,  that  the  exhibits  returned  with  the  dep- 
ositions i>f  the  witnesses  Morris,  Lutz,  and  Schiefer,  being 
severally  officers  of  the  three  correspondent  banks  of  the 
assignor  of  plaintiff,  were  improperly  admitted  in  evidence; 
second,  that  the  failure  on  the  part  of  the  appellee  to  prove 
a  compliance  on  the  part  of  its  assignor  with  the  conditions 
set  forth  in  the  bond  in  question,  and  in  the  application  of 
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such  assignor  for  the  renewal  bond  for  the  periods  beginning 
February  10,  1906,  and  February  10,  1907,  and  the  court's 
charges  to  the  effect  that  it  is  incumbent  upon  the  appellant 
to  show  a  noncompliance  with  such  conditions,  warrant  a 
reversal  of  the  judgment ;  third,  that  the  refusal  of  the  court 
to  give  the  several  instru<*tions  requested  by  the  appellant 
constituted  reversible  error. 

In  support  of  the  first  proposition  it  is  urged  by  the  appel- 
lant that  the  main  question  involved  in  this  case  is  the  proof 
of  the  embezzlement  on  the  part  of  McDowell,  the  cashier, 
which,  if  proven,  would  impose  on  the  appellant  a  liability 
to  the  extent  of  such  embezzlement  within  the  limit  of  the 
amount  of  the  bond.  For  the  purpose  of  proving  the  embez- 
zlement and  the  amount  thereof  the  appellee  sought  to  show 
the  condition  of  the  accounts  between  the  Union  Bank  and 
Trust  Company  and  the  three  correspondent  banks  in  New 
York,  Los  Angeles,  and  San  Francisco.  The  real  condition 
of  such  accounts  was  sought  to  be  proved  by  the  use  of 
monthly  statements  theretofore  sent  to  the  plaintiff's  assignor 
by  these  several  correspondent  banks.  The  embezzlement  was 
further  sought  to  be  proved  by  showing  the  difference  be- 
tween the  accounts  as  shown  by  the  books  and  accounts  kept 
by  the  cashier  of  plaintiff's  assignor  and  the  accounts  as  shown 
by  the  statements  of  the  three  respective  banks  aforesaid. 

Great  stress  is  laid  by  the  counsel  for  the  appellant  upon 
the  alleged  error  committed  by  the  court  by  permitting  the 
three  witnesses  above  named  to  be  interrogated  relative  to 
these  monthly  statements  sent  by  their  several  banks  to  the 
plaintiff's  assignor,  and  to  attach  the  same  to  their  several 
depositions,  upon  the  ground  that  these  statements  had  not 
been  submitted  to  the  appellant's  attorney,  and,  not  being  a 
part  of  the  interrogatories,  it  was  impossible  for  the  appel- 
lant's attorneys  to  in  any  way  cross-examine  the  witnesses 
relative  to  them.  The  record  discloses  that  these  statements 
had  all  been  identified  by  the  witness  McDowell  as  the  ones 
that  had  theretofore  been  sent  by  these  banks  to  the  Union 
Bank  and  Trust  Company,  and  the  defendant's  expert  had 
theretofore  examined  and  reported  to  the  defendant  upon 
these  same  statements,  and  from  the  nature  of  the  case  the 
defendant  would  be  aware  that  these  would  form  the  basis  on 
which  the  amount  alleged  to  have  been  embezzled  by  the 
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cashier  would  be  arrived  at.  The  interrogatories  referring 
to  the  papers  submitted  with  the  deposition  to  the  deponent 
in  each  of  these  instances  were  such  as  would  plainly  indicate 
to  the  defendant,  who  had  in  its  possession  the  report  of  its 
expert,  based  upon  these  very  statements,  that  they,  and  none 
other,  were  the  "papers"  or  ** statements"  to  which  reference 
was  made. 

Numerous  other  rulings  of  the  court  on  the  admissibility  of 
evidence  have  been  assigned  as  errors.  Upon  a  careful  exam- 
ination of  these  assignments,  and  the  parts  of  the  record  to 
which  they  severally  refer,  we  have  not  found  any  ruling  of 
the  court,  either  admitting  or  excluding  evidence,  that  would 
constitute  reversible  error.  In  many  instances  the  record 
fails  to  sustain  the  assignment  as  laid.  In  many  other  in- 
stances neither  the  assignment,  brief  of  appellant,  nor  abstract 
of  the  record  contains  the  data  that  would  enable  us  to  deter- 
mine the  merit  of  the  assignment.  As  an  instance,  in  assign- 
ment No.  3  **  defendant  objects  to  the  offer  of  a  letter,  on  the 
ground  that  it  is  irrelevant  and  immaterial,"  objection  was 
overruled,  the  letter  admitted,  marked  "Exhibit  'F.'  "  The 
defendant  further  objected  to  the  letter  on  the  ground  that 
"the  letter  in  no  way  tends  to  establish  a  waiver  of  the  re- 
quirements of  the  bond."  Neither  the  letter  nor  its  contents, 
nor  a  summary  of  it,  appears  in  the  abstract  t)f  the  record. 
The  abstract  of  the  record,  folio  982,  says:  "Plaintiff's  Exhibit 
'P'  not  printed."  We  are  unable  to  determine  either  the 
materiality  or  the  relevancy  of  the  letter,  nor  can  we  deter- 
mine whether  such  letter  tends  to  establish  a  waiver  of  the 
requirements  of  the  bond,  or  whether  the  establishment  of  such 
waiver  would  be  essential  to  the  materiality  of  the  letter.  It 
might  be  material  and  relevant  to  other  features  of  the  case, 
whether  its  tendency  was  to  establish  a  waiver  or  not.  This 
is  but  one  instance  of  several  of  like  character. 

Assignment  of  error  No.  2  alleges  that:  "The  court  erred 
in  overruling  the  objection  of  defendant  to  the  offer  of  tes- 
timony, and  in  admitting  the  same  as  follows:  *In  regard  to 
the  renewals  of  this  contract,  which  has  been  offered  in  evi- 
dence, with  whom  was  the  business  done!'  "  The  objection 
was  based  on  the  grounds  that  "the  renewals  are  the  best 
evidence."  The  renewals  are  in  evidence,  and  are  printed 
in  the  abstract,  but  do  not  disclose  with  whom  the  business 
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was  done.  It  is  impossible  to  learn  from  them,  or  any  of 
them,  whether  the  business  was  done  directly  with  the  home 
office,  or  through  the  general  agents  at  Denver. 

Assignment  No.  12,  objection  to  question  and  answer,  over- 
ruled. Error  of  the  court  is  urged  **for  the  reason  that  the 
witness  is  not  shown  to  have  read  the  forty  statements  re- 
ferred to,  and  that  the  witness  is  not  shown  to  have  any  knowl- 
edge as  to  the  state  of  the  account  referred  to.''  The  record 
discloses  that  the  answer  of  the  witness  to  the  question  was 
that  he  did  not  know,  so  that  the  error  could  not  have  been 
prejudicial,  even  if  the  ruling  was  technically  erroneous. 

Assignment  No.  40:  The  witness  was  asked  what  was  the 
true  balance  of  account  between  the  Anglo-California  Bank, 
Limited,  of  San  Francisco,  and  the  Union  Bank  and  Trust 
Company  of  Phoenix.  Objected  to  for  the  reason  that  **the 
witness  has  not  been  shown  to  possess  any  knowledge  as  to  the 
true  state  or  condition;  also  the  defendant  objects  to  the 
answer  for  the  reason  that  the  same  is  not  responsive,  and  is 
irrelevant  and  immaterial,  and  cannot  bind  the  defendant." 
Objection  was  overruled.  Answer  is  not  given  in  the  abstract 
of  record,  nor  in  defendant's  brief,  nor  is  the  showing  that 
had  theretofore  been  made  as  to  the  knowledge  of  the  witness 
given  in  either. 

A  careful  examination  of  the  several  rulings  claimed  to  have 
been  erroneously  made  discloses  no  reversible  error,  and  it 
would  not  be  profitable  to  give  in  detail  the  result  of  the  ex- 
amination in  each  instance. 

The  second  ground  for  reversal  urged  by  the  appellant  was 
**the  failure  of  the  plaintiff  to  prove  the  compliance  by  the 
bank  with  the  conditions  set  forth  in  the  bond,  and  the  rul- 
ings, and  the  charges  of  the  court  to  the  effect  that  it  was 
incumbent  upon  the  appellant  to  show  noncompliance  with 
such  conditions."  The  record  does  not  sustain  the  appellant 
in  the  position  thus  taken.  The  complaint  alleged  that  ''in 
all  things  the  said  Union  Bank  and  Trust  Company  did  com- 
ply with  the  terms  of  the  said  bond  and  requirements  thereof, 
and  of  the  said  defendant  with  reference  to  proof  of  its  said 
claims,'  and  did  duly  perform  all  the  conditions  contained  in 
said  bond  on  its  part  to  be  performed."  The  court  in  charg- 
ing the  jury  stated  that  the  plaintiff  claimed  the  issuance  of 
the  bonds,  the  embezzlements,  the  notice  to  the  defendant,  its 
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refusal  to  indemnify,  the  assignment  for  value  to  the  plaintiff, 
and  then  charged  them  that  it  was  incumbent  upon  the  plain- 
tiff  to  sustain  these  claims  by  proof,  the  language  of  the  court 
being:  ''Now  the  defendant  has  entered  a  general  denial  in 
its  answer,  and  therefore  it  is  incumbent  upon  the  plaintiff 
to  make  proof  of  these  claims  that  it  makes,  as  I  have  already 
stated ;  for  it  is  for  the  plaintiff  to  establish,  by  a  preponder- 
ance of  the  evidence,  the  fact  that  such  is  the  case.  There- 
fore, before  the  plaintiff  can  recover,  he  must  establish  to 
your  satisfaction,  by  a  preponderance  of  the  evidence,  these 
claims  that  are  made  on  his  behalf  as  I  have  stated."  The 
only  conditions  of  the  bond  set  forth  in  the  complaint  are 
those  relative  to  notice  of  loss.  And  proof  of  compliance  with 
these  appears  in  the  record.  The  answer  of  the  defendant, 
after  denying  the  allegations  of  the  complaint,  affirmatively 
set  up  the  allegations  above  referred  to  in  our  summary  of 
the  pleadings,  and  in  regard  to  these  affirmative  allegations 
of  the  answer,  the  court  charged  the  jury  that:  *'This  being 
a  special  defense  that  the  defendant  sets  up,  it  is  for  the  de- 
fendant, the  surety  company,  to  establish,  by  a  preponderance 
of  the  evidence,  to  your  satisfaction  that  these  defenses  that 
they  claim  exist.  If  it  is  so  established  to  your  satisfaction, 
you  should  not  find  a  verdict  for  the  plaintiff,  but  you  should 
find  a  verdict  for  the  defendant,  the  surety  company.  In  that 
connection  I  will  charge  you  it  was  the  duty  of  the  Union 
Bank  and  Trust  Company  to  have  made,  by  its  auditor  or 
other  competent  person,  a  monthly  examination  of  the  books 
and  accounts  of  the  bank  kept  under  the  supervision  of  Mc- 
Dowell, to  determine  if  he  was  discharging  his  duty  honestly; 
and  if  you  find  such  investigation  and  examination  of  the 
books  by  a  reasonably  prudent  person  (the  bank's  auditor  or 
other  person)  would  have  disclosed  irregularities,  which  would 
have  led  to  the  early  detection  of  any  irregularities  on  Mc- 
Do well's  part,  and  if  you  find  such  examinations  were  not 
made,  then  I  charge  you  that  such  failure  on  the  part  of  the 
Union  Bank  and  Trust  Company  relieves  the  defendant  from 
liability,  and  the  plaintiff  cannot  recover  in  this  action."  In 
applying  for  a  renewal  of  the  bond,  the  bank  stated  to  the 
surety  company  that  such  examination  had  been  made,  and 
the  books  and  accounts  found  correct  in  every  respect,  and 
all  moneys  handled  by  him  accounted  for.    That  the  cashier 
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was  discharging  his  duties  in  an  acceptable  and  satisfactory 
manner,  and  the  bank  knew  of  no  reason  why  his  bond  should 
not  be  continued.  The  record  presented  evidence  to  prove 
that  this  had  been  done.  That  the  bank's  auditor  examined 
the  accounts  monthly,  and  from  the  examination  made  each 
month  found  the  cashier's  accounts  correct,  and  the  cash  ac> 
counted  for,  and  the  bank,  relying  on  such  examinations  and 
reports,  knew  no  reason,  at  the  time  of  application  for  re- 
newal, to  question  the  honesty  of  the  cashier. 

The  defendant,  in  referring  to  these  transactions,  alleges 
that  the  renewals  were  granted  upon  the  express  contract  and 
agreement  that  the  books  of  account  had  been  just  prior 
thereto  examined  by  the  bank,  and  by  the  bank  examiner  of 
the  territory,  and  that  the  same  were  correct  in  every  respect ; 
that  McDowell  had  performed  all  of  his  duties  in  an  accept- 
able and  satisfactory  manner,  and  that  his  accounts  were  in 
ail  respects  correct.  The  defendant  then  urges  that  by  reason 
of  the  fact  that  some  of  the  cashier's  defalcations  were  proven 
to  have  occurred  prior  to  the  last  renewal,  these  representa^ 
tions  were  false,  and  therefore  the  bond  was  void.  The  differ- 
ence between  the  lower  court  and  the  appellant  relative  to  the 
instructions  given  arose  very  largely  from  this  difference  be- 
tween the  theory  of  the  plaintiff,  which  was  adopted  by  the 
court,  and  the  theory  of  the  defendant.  A  careful  reading 
of  the  bond,  and  of  the  questions  and  answers  in  the  schedule 
that  defendant  claims  were  made  conditions  of  the  bond  in 
this  respect,  will  show  that  the  bank  stated  that  an  examina- 
tion would  be  made  monthly  by  its  auditor,  and  in  the  ap- 
plication for  renewals  stated  that  the  cashier's  accounts  had 
been  examined  and  found  to  be  correct;  that  he  had  per- 
formed his  duties  in  an  acceptable  and  satisfactory  manner. 
At  the  time  when  the  last  application  for  renewal  was  made, 
the  cashier  had  embezzled  the  bank's  money,  but  the  examina- 
tion by  the  auditor  had  failed  to  detect  such  embezzlement. 
The  cashier  had  covered  his  transactions  with  sufficient  in- 
genuity to  conceal  them  from  detection,  and  therefore  the 
auditor  found  the  books  and  accounts  to  be  correct,  and  so 
reported.  The  bank,  not  having  detected,  or  having  been  ap- 
prised of  his  malfeasance,  was  satisfied  with  his  administra- 
tion, and  therefore  his  duties  were  being  discharged  at  that 
time  in  an  acceptable  and  satisfactory  manner.    The  court 
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properly  instructed  the  jury  on  this  feature  of  the  case  in 
the  following  language:  ''In  this  case,  if  the  bank,  in  making 
its  application  for  the  bond  or  for  its  renewals,  did  so  honestly 
in  good  faith,  and  without  any  notice  or  any  knowledge  of 
any  dishonesty  or  irregularity  on  the  part  of  McDowell,  and 
after  the  examination  had  of  the  books  and  accounts  of  the 
cashier,  then  I  charge  you  that  the  defendant,  the  surety  com- 
pany in  this  case,  will  not  be  relieved  from  liability  on  its 
bond  because  such  application  may  have  contained  statements 
in  regard  to  the  correctness  of  such  accounts  which  may  have 
been,  in  fact,  untrue,  but  were  not  known  to  the  bank  to  be 
untrue  after  making  such  examinations  of  such  accounts 
honestly  and  in  good  faith."  That  instruction  goes  further 
in  reference  to  the  truth  of  the  statement  in  regard  to  the 
correctness  of  such  accounts  than  is  necessary.  The  court 
seemed  temporarily  to  have  lost  sight  of  the  fact  that  the 
bank  did  not,  in  its  application  for  the  bond,  or  for  any  of 
the  renewals,  state  to  the  surety  company  that  the  accounts 
of  the  cashier  were  correct ;  that  is,  the  bank  did  not  guaran- 
tee the  correctness  of  the  cashier's  accounts.  It  only  stated, 
and  if  such  statement  could  be  called  a  guaranty,  only  guaran- 
teed that  his  accounts  ''had  been  found  correct"  by  its  auditor 
on  his  examination  of  them.  To  the  truth  of  the  latter  state- 
ment they  should  be  held  rigidly ;  and,  as  they  did  not  make 
the  former  statement,  and  there  was  no  evidence  in  the  record 
tending  to  prove  that  they  did  in  any  instance  make  it,  it  was 
not  necessary  that  the  instruction  go  that  far. 

This  brings  us  to  the  consideration  of  the  refusal  by  the 
court  of  the  instructions  to  the  jury  requested  by  the  appel- 
lant, which  is  the  third  ground  for  reversal  that  is  seriously 
urged.  There  were  several  special  instructions  requested  by 
defendant;  and,  although  the  language  differed  somewhat  in 
them,  they  are  all  of  them  based  upon  the  proposition  that 
the  renewals  were  conditioned  upon  the  bank's  taking  the 
usual  and  necessary  precaution  to  detect  defalcations  and  em- 
bezzlements, and  upon  the  theory  that  the  conditions  of  the 
bond  and  the  application  for  the  renewals,  reasonably  inter- 
preted, contemplated  the  auditing  of  the  books  and  accounts 
of  the  bonded  cashier,  by  a  person  reasonably  competent  to 
make  such  auditing,  and  also  contemplated  the  taking  of  all 
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reasonable  precautions  to  detect  dishonesty.    The  answer  to 
one  is  the  answer  to  all. 

If  the  bond  had  bee^  thus  conditioned,  and  the  plaintiff 
had  alleged  compliance  with  that  requirement,  or  the  defend- 
ant had  alleged  noncompliance  therewith,  the  question  for 
the  jury  would  have  been,  Did  the  bank  adopt  reasonable  pre- 
cautions, were  the  required  examinations  made  by  competent 
examiners,  and  were  the  concealments  and  falsifications  in 
the  books  that  left  undetected  from  month  to  month  the  de- 
falcations of  the  cashier  such  as  could  have  been  detected  by 
a  reasonably  diligent  and  thorough  examination  ?    Neither  the 
complaint  nor  answer,  however,  present  that  question.    The 
plaintiff  did  not  allege,  nor  did  the  defendant  deny,  the  com- 
petency of  the  auditor,  nor  did  the  defendant  in  its  answer 
set  up,  among  its  af&rmative  defenses,  that  the  auditor  was 
inefficient,  or  that  monthly  examinations  by  the  auditor  did 
not  constitute  a  reasonable  precaution  for  the  detection  of 
thefts  or  defalcations,  but,  among  its  affirmative  defenses, 
charged  that  an  agreement  by  the  bank  that  an  examination 
of  the  books  and  a  count  of  the  money  and  securities  would 
be  made  monthly  by  its  auditor  was  the  basis  for  the  contract 
of  indemnity  in  the  surety  bond,  and  that  whatever  defalca- 
tions have  occurred  have  been  permitted  to  occur  by  neglect 
of  the  bank  to  make  such  examinations  as  above  mentioned. 
The  questions  of  fact  thus  presented  by  the  pleadings  to  the 
jury  for  its  determination  were  whether  the  bank  had  the 
monthly  examinations  made  as  promised  in  the  schedule,  and 
whether,  on  the  29th  of  March,  1907,  the  books  and  accounts 
were  examined  and  found  to  be  correct  as  stated,  or  whether, 
no  such  examination  or  finding  having  been  made,  the  renewal 
was  obtained  by  the  false  and  fraudulent  representation  of  the 
bank  that  they  had  been.    The  jury,  therefore,  was  not  called 
upon  to  go  into  the  fidelity  or  diligence  of  the  auditor,  or  the 
reasons  why  the  defalcations  were  not  earlier  discovered,  fur- 
ther than  to  determine  whether  the  examinations  were  made 
by  the  auditor  of  the  bank,  and  whether  the  bank  honestly 
and  in  good  faith  had  those  examinations  made  as  stipulated 
in  the  schedule  that  it  would  have,  and  as  stated  in  the  ap- 
plication for  renewal  that  it  had  done.    The  record  discloses 
substantial  evidence  to  sustain  a  verdict,  therefore  the  court 
properly  refused  to  instruct  the  jury  to  find  for  the  defendant. 
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The  seventeenth  instruction  requested  was  given  by  tiie 
eourt  elsewhere,  in  almost  the  identical  language  of  the  re- 
quest as  shown  at  folio  854  of  the  abstract  of  record,  not- 
withstanding  the  competency  of  the  auditor  had  not  been  pat 
in  issue,  either  by  the  pleadings  or  the  condition  of  the  bond. 

The  eighteenth  instruction  requested  is  to  the  effect  that 
the  renewal  of  the  surety  bond  for  the  year  beginning  Feb- 
msry  10,  1907,  was  made  upon  the  following  certificate  as 
the  basis  of  such  renewal;  then  cites  the  language  of  the 
report  made  May  6,  1907,  of  the  examination  of  the  accounts 
and  the  finding  of  them  correct,  and  the  acceptability  of  the 
cashier,  followed  bj  the  instruction:  ''If  you  find  from  the 
evidence  in  this  case  that  this  certificate  was  untrue,  the  plain- 
tiff cannot  reeover  for  any  defalcation  accruing  subsequently 
to  February  10, 1907."  The  substantial  part  of  that  instruc- 
tioD  was  given  by  the  court,  and  has  been  referred  to  above. 
The  vice  of  the  instruction  as  requested  by  the  appellant  lies 
in  the  fact  that  the  jury  might  honestly  misunderstand  it, 
and  apply  the  word  ''untrue"  to  the  correctness  of  the 
cashier  *s  books  and  accounts,  instead  of  applying  it  to  the 
statement  that  an  examination  had  been  made,  and  that  such 
examination  found  them  correct.  The  instruction  having  been 
substantially  given  in  a  correct  statement  of  the  legal  prin- 
ciple involved,  it  is  not  incumbent  upon  the  court  to  give  the 
requested  instructioiL 

We  find  no  reversible  error  in  the  record.  The  judgment 
of  the  lower  court  is  therefore  affirmed. 

SLOAX,  CAMPBELL,  and  NAVE,  J  J.,  concur. 
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[CivU  No.  1091.    Paed  March  20,  1909.] 
[100  Pac.  831.] 

PRANCES  J.  ABEL,  PlaintiflP  in  Error,  ▼.  GEO.  W.  SWAIN 
and  MARTHA  SWAIN,  Defendants  in  Error. 

1.  Limitation  or  Actions — ^Plxaoing — ^Demubbxe  to  Answxr. — ^A  gen- 

eral demurrer  to  the  entire  answer  in  a  suit  to  quiet  title  whieh 
pleads  in  bar  the  ten  jear  statute  of  limitation,  and  whieh  denies 
that  plaintiff  is  the  owner  of  the  propertj  and  entitled  to  the  pos- 
session thereof,  etc.,  is  properlj  oyerruled,  though  the  ten  jear 
statute  of  limitation  is  not  applicable  to  the  action. 

2.  Taxation — Tax  Deeds — Constsuohon — ^"Last  Desobibbd.'' — ^A  deed 

from  a  tax  collector  to  the  territory,  which  recites  the  assessment 
and  levy  of  taxes  for  the  year  on  property  described  as  "CSabin 
and  lot  6  of  block  60  and  cabin  and  lot  7  of  block  60"  of  a  city 
and  on  personal  property,  and  which  states  that  the  taxes  were  de- 
linquent, and  that  the  property  was  sold  to  the  territory,  and  which 
conveys  to  the  territory  "all  that  lot  ...  of  land  ••  •  above  and 
last  described  in  this  deed,"  conveys  only  lot  7. 

ERROR  from  the  District  Conrt  of  the  Second  Judicial  Dis- 
trict, in  and  for  the  County  of  Cochise.  Fletcher  M.  Dean, 
Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

0.  Gibson,  for  Plaintiff  in  Error. 

A  suit  commenced  within  ten  years  from  the  date  of  the 
taking  effect  of  the  ten  year  statute  of  limitation  was  com- 
menced in  time  to  avoid  the  bar  of  the  statute.  Curtis  v. 
BoqvMas  Land  dk  Caitle  Co.,  9  Ariz.  62,  76  Pac.  612 ;  Herrich 
V.  Boquillas  Land  &  Cattle  Co.,  200  U.  S.  96,  26  Sup.  Ct.  192, 
50  L.  Ed.  388;  CroweU  v.  Davenport,  11  Ariz.  323,  94  Pac. 
1114. 

H.  L.  Pickett,  for  Defendants  in  Error. 

"A  tax  deed  which  contains  several  distinct  descriptions 
of  real  estate,  and  the  granting  clause  of  which  provides  that 
fhe  real  property,  'last  hereinbefore  described'  is  conveyed, 
is  upon  its  face  invalid  as  a  conveyance  of  any  tracts  other 
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than  those  included  in  the  last  description."    Spicer  ▼.  Howe, 
38  Kan.  465, 16  Pac.  825 ;  Black  on  Tax  Titles,  2d  ed.,  502. 

CAMPBELL,  J.— The  plaintiff  in  error,  plaintiff  below, 
brought  this  action  to  quiet  her  title  to  lot  6,  in  block  60,  of 
the  city  of  Tombstone.  She  alleges  in  her  complaint  that  the 
property  was  sold  to  the  territory  in  18^7  for  the  delinquent 
taxes  of  1886,  that  a  deed  was  executed  to  the  territory  on 
August  29,  1887,  and  that  on  September  6,  1907,  the  board 
of  supervisors  of  Cochise  county  executed  to  her  &  deed  for 
the  said  property.  The  defendants  in  their  answer  allege  that 
they  have  been  in  the  quiet,  peaceable,  and  adverse  possession 
of  the  property  in  controversy  for  more  than  nineteen  years 
last  past,  using  and  enjoying  the  same,  and  plead  in  bar  of 
the  action  the  ten  year  statute  of  limitation.  Further  answer- 
ing the  complaint,  they  deny  that  the  plaintiff  is  the  owner, 
in  fee  or  otherwise,  of  the  said  property,  and  that  she  is  en- 
titled to  the  possession  of  the  same,  and  that  the  deed  of  the 
tax  collector  conveyed  any  title  to  the  property  to  the  terri- 
tory, and  that  the  board  of  supervisors  conveyed  any  title  to 
the  plaintiff.  The  plaintiff  demurred  to  the  answer,  which 
demurrer  was  overruled.  At  the  trial  the  deed  executed  by 
the  tax  collector  to  the  territory  in  1887  and  the  deed  executed 
by  the  board  of  supervisors  to  the  plaintiff  were  offered  and 
received  in  evidence  over  the  objection  of  the  defendants,  Uut 
at  the  close  of  the  plaintiff's  case  judgment  was  rendered  for 
the  defendants. 

The  ruling  of  the  court  upon  the  demurrer  to  the  answer 
is  assigned  as  error  solely  upon  the  theory  that  the  ten  year 
statute  of  limitations  is  not  applicable  to  this  action.  Conced- 
ing that  the  action  is  not  barred,  the  demurrer,  being  a  general 
one  to  the  entire  answer,  was  properly  overruled. 

The  action  of  the  court  in  awarding  judgment  to  the  de- 
fendants is  also  assigned  as  error.  The  deed  from  the  tax 
collector  to  the  territory  recites  the  assessment  and  levy  of 
taxes  for  the  year  1886  upon  the  property  described  as  **  cabin 
and  lot  6,  of  block  60,"  and  *' cabin  and  lot  7,  of  block  60, 
of  the  city  of  Tombstone,"  and  upon  certain  personal  prop- 
erty; that  the  taxes  were  delinquent  and  the  property  sold 
to  the  territory,  and  conveys  to  the  territory  *'all  that  lot, 
piece  or  parcel  of  land  or  property  above  and  last  described 
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in  this  deed."  The  plaintiff  contends  that  it  is  apparent  from 
the  recitals  of  the  deed  that  both  lots  6  and  7,  of  block  60, 
^ere  levied  upon  for  taxes;  that  the  taxes  were  delinquent; 
that  the  tax  collector  intended  to  convey  both  to  the  territory. 
"Whatever  his  intentions  were,  it  is  manifest  that  the  deed 
does  not  serve  as  a  conveyance  of  lot  6.  It  purports  to  convey 
only  the  lot  *'last  described,"  and  that  is  lot  7.  The  lan- 
guage of  the  deed  is  not  ambiguous,  and  we  are  not  at  liberty 
to  give  to  it  an  effect  that  is  wholly  unwarranted  by  its  terms. 
A  deed  precisely  similar  in  this  respect  was  before  the  supreme 
court  of  Kansas  in  Spicer  v.  Howey  38  Kan.  465,  16  Pac.  825, 
and  the  same  conclusion  was  reached  by  that  court.  The  deed 
did  not  convey  to  the  territory  any  title  to  the  property  in 
dispute.  Therefore  the  deed  of  the  board  of  supervisors  con- 
veyed none  to  the  plaintiff. 

The  judgment  of  the  district  court  is  a£Srmed« 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 

NAVE,  J. — ^I  think  that  the  deed  ia  somewhat  ambiguous, 
and  differ  from  the  majority  view  to  that  extent.  I  concur  in 
the  judgment. 


[Civil  No.  1100.    PUed  March  20,  1909.] 
[100  Pac.  1134.] 

C.  ELMER  SMITH  and  S.  FAHS  SMITH,  Executors  of  the 
Estate  of  BEAUCHAMP  H.  SMITH,  Deceased,  Plain- 
tiffs and  AppeUants,  v.  THE  KING  OF  ARIZONA  MIN- 
ING AND  MILLING  COMPANY,  THE  KING  OF 
ARIZONA  COMPANY,  EPES  RANDOLPH,  E.  S. 
IVES,  HIRAM  W.  BLAISDELL,  JOHN  H.  MARTIN, 
and  S.  FAHS  SMITH,  Defendants  and  Appellees. 

Bn  Abjudioata. — Judgment  sustaining  plea  of  res  adjudioata  wiU  not 
be  disturbed  where  no  novel  or  unusual  feature  of  law  is  presented, 
the  judgment  rendered  being  clearlj  correct 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.     Affirmed. 
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J.  F.  Conroy,  for  Appellants. 

Eugene  S.  Ives,  and  S.  L.  Pattee,  for  Appellees. 

NAVE,  J. — ^The  district  court  sustained  a  plea  of  res  adju- 
dicata  presented  by  defendants  as  a  defense  to  plaintiffis'  com- 
plaint, and  rendered  judgment  accordingly.  From  this  judg- 
ment plaintiffs  have  appealed.  Error  is  predicated  upon  the 
contention  that  the  records  presented  in  evidence  in  support 
of  the  plea  fail  to  sustain  it.  It  would  not  serve  a  useful  pur- 
pose to  review  the  involved  details  of  the  former  litigation  so 
presented.  The  law  as  applied  has  no  novel  or  unusual  fea- 
tures. The  district  court  was  clearly  correct  in  its  ruling. 
The  judgment  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  DOAN,  JJ.,  concur. 
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AOnON.    6ee  Corporations;  4,  7,  9;  Insurance^  2,  3. 

ADVEBSE  POSSESSION. 

1.  Advzbsx  Possession  —  Who  icay  Hold  bt  Pbescriptiok — Foreign 

COBPOBATiONs.— -Under  Civil*  Code  of  1901,  paragraph  913,  pro- 
viding that  a  foreign  corporation,  on  complying  with  the  law  re- 
lating to  the  right  of  foreign  corporations  to  do  business  in  the 
territory,  may  purchase  and  hold  all  kind  of  property,  real  and  per- 
sonal, etc.,  a  foreign  corporation,  on  complying  with  the  law,  may 
acquire  title  to  real  estate  by  adverse  possession  for  the  statutory 
period.     (Work  v.  United  Globe  Mines,  339.) 

2.  Adverse  Possession — Color  or  Title — Pleading. — Under  Civil  Code 

of  1901,  paragraph  2937,  providing  that  every  suit  to  recover  real 
property  against  one  having  adverse  possession  and  claiming  under 
a  recorded  deed  shall  be  instituted  within  five  years  after  the  ac- 
crual of  the  cause  of  action,  a  cross-complaint,  in  an  action  to  quiet 
title,  which  sets  up  title  by  adverse  possession,  need  not  specifically 
aver  that  the  deed  under  which  the  claim  is  made  is  not  a  forged 
instrument,  and  an  allegation  that  cross-complainant  held  under  a 
recorded  deed  from  certain  grantors  named,  conveying  the  prem- 
ises, is  equivalent  to  an  averment  that  the  deed  has  been  executed 
by  the  grantors  named  and  is  sufficient.  (Work  v.  United  Globe 
Mines,  339.) 

8.  Adverse  Possession — ^"Color  o»  TrrLE.** — ^A  deed  not  void  on  its 
face,  but  referring  as  a  part  of  its  description  to  another  deed  which 
is  void  on  its  face,  is  ''color  of  title,"  within  Civil  Code  of  1901, 
paragraph  2937,  barring  actions  for  the  recovery  of  real  estate  in 
the  adverse  possession  of  another  claiming  under  a  recorded  deed 
after  five  years  after  the  accrual  of  the  cause  of  action.  (Work 
T.  United  Globe  Mines,  339.) 

See  Quieting  Title,  2. 

AFFIDAVITS, 

1.  ApriDAViTS — SurpiciENCT  OF  Averments. — To  demand  consideration 
in  any  judicial  proceeding,  an  affidavit  must  be  traversable,  and 
lay  the  foundation  for  a  charge  of  perjury  if  false.  (Eytinge  y. 
Territory,  132.) 

• 

ANIMALa 

1«  Animals — Contracjt  por  Pasturage — Construction — ^Entirx  Con- 
tracts.— ^A  contract  by  which  defendant  agreed  for  a  certain  sum, 
payable  in  installments,  to  furnish  pasturage  and  hay  for  plaintiff's 

(425). 
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ANIMALS  (Continued). 

cattle,  and  later  to  disk  and  sow  a  field  to  prodnee  farth^  paatoiage, 
was  entire  and  not  severable,  and  hence  defendant  did  not  perform 
fais  part  of  the  contract  until  he  had  disked  and  sowed  the  land  as 
agreed.     (Bouvier  v.  Brass,  310.) 

2.  Same  —  Samx  —  Lien  —  Waiveb. — Where    defendant    contracted   to 

pasture  plaintiff's  cattle,  and  later  to  disk  a  field  and  sow  barlej  to 
produce  further  pasturage,  and  agreed  that  the  cattle  should  be  re- 
moved after  the  pasturage  was  eaten  off  until  the  other  pasturage 
was  readj,  bj  agreeing  that  the  cattle  be  removed,  his  right  to  re- 
tain possession  under  his  lien  during  that  time  was  waived. 
(Bouvier  v.  Brass,-  310.) 

3.  Same — Same — Compensation — Payment. — ^Where   defendant   agreed 

for  a  certain  sum  to  furnish  pasturage  for  plaintiff's  cattle,  and  to 
later  disk  a  field  and  sow  barlej  to  produce  additional  pasturage, 
defendant's  contract  was  not  performed  until  he  had  done  everything 
he  had  agreed  to  do ;  and,  there  being  no  agreement  as  to  the  time  of 
payment,  he  was  not  entitled  to  payment  when  the  contract  was 
made.     (Bouvier  v.  BrasS|  310.) 

ANSWER.    See  Pleading,  1. 

APPEAL. 

1.  Appeal — ^Review — Pebsumption — ^Factb  Sustain  Decision. — Where, 

in  an  action  by  a  mortgagee  to  foreclose  his  mortgage  against  the 
grantee  of  the  land,  the  latter  pleaded  that  she  did  not  know  that 
the  deed  contained  a  clause  assuming  the  mortgage  indebtedness, 
and  that  she  received  no  consideration  for  such  assumption,  and 
judgment  was  rendered  in  her  favor,  the  reviewing  court  on  appeal 
will  presume,  appellant  not  having  included  the  evidence  in  the  rec- 
ord, that  the  grantee  sustained  her  pleading  by  testimony.  (Shesr- 
man  v.  Goodwin,  42.) 

2.  Appeal — Findings — Conclusiveness. — A   finding   will   not   be   dis- 

turbed where  there  is  substantial  evidence  to  support  it.  (Butter- 
field  V.  Nogales  Cop.  Co.,  55.) 

3.  Appeal — Review — Inteelocutoet    Oedebs — Judgment    on    Plead- 

ing.— The  denial  of  a  motion  for  judgment  on  the  pleadings,  in  the 
absence  of  error  assigned  in  the  ruling  or  appeal  taken  therefrom, 
cannot  be  considered  on  appeal  from  the  final  judgment  rendered. 
(Greene  v.  Hereford,  85.) 

4.  Same — Review — Harmless    Error — Pleading  —  Cross-oomplaint — 

Motion  to  Strike. — ^Where  plaintiff,  in  an  action  to  recover  com- 
pensation for  services  as  attorney,  moved  to  strike  a  cross-complaint^ 
and  also  demurred  thereto,  and  the  court  sustained  the  motion  to 
strike,  and  overruled  the  demurrer  on  account  of  the  cross-complaint 
having  been  stricken  out,  it  is  immaterial  to  the  defendant  that  the 
wrong  form  of  disposing  of  the  cross-oomplaint  was  used.  (Greene 
v.  Hereford,  86.) 
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5.  Appeal — Review — ^Examination  w  Witness. — Where  an  objection 

ifl  sustained  to  the  question  put  to  a  witness,  but  the  witness  an- 
swers, and  the  answer  is  neither  withdrawn  nor  stricken  out,  and  re- 
mains in  the  record,  an  asaigmnent  of  error  to  such  ruling  it  idle. 
(Qreene  v.  Hereford,  85.) 

6.  Appeal — Assignment  ow  Ebbors — ^Nbgessitt. — Exclusion  of  a  depo- 

sition at  the  trial,  not  assigned  as  error,  cannot  be  considered  on  ap- 
peal.    (Greene  ▼.  Hereford,  85.) 

See  Criminal  Law,  14,  15,  16,  18,  19,  21,  22,  27;  Statutes,  1. 

APPEAL  AND  ERBOB. 

1.  Appeal  and   Ebboe — Haemlbss   Ebbob — Insanity — ^Rejegted   Evi- 

dence.— Where,  on  the  trial  of  defendant  for  murder  of  his  wife, 
no  other  evidence  of  insanitj  was  offered  except  rejected  offer  of 
proof  that  defendant  had  consulted  a  palmist  and  employed  a 
woman  in  Indiana  to  come  to  Arizona  to  induce  his  wife  to  return, 
on  such  woman's  representation  that  she  could  bring  about  such  re- 
turn, the  rejection  of  such  proof,  while  technicallj  erroneous,  was 
not  prejudicial  and  was  mere  harmless  error.  (Groce  v.  Terri- 
tory, 1.) 

2.  Appeal   and    Ebbob — ^Reoobd— Review — Scope. — ^An  assignment  of 

error  that  improper  remarks  were  made  by  the  district  attorney 
will  not  be  considered  where  the  matter  complained  of  is  not  pre- 
sented by  bill  of  exceptions  and  does  not  appear  otherwise  in  the 
record.     (Groce  v.  Territory,  1.) 

3.  Appeal    and    Ebbob — Gbiminal    Law — Assignments    of    Ebbob — 

SumciENCY — SuPBEME  GouBT  RuLE  7. — ^Assignments  of  error  that 
the  court  errod  in  not  charging  fully  the  law  of  justifiable  homicide, 
and  in  not  charging  on  every  theory  of  the  case  presented  by  the 
evidence,  is  too  general  to  be  entitled  to  notice  under  Rule  7,  tupra. 
(Jaime  v.  Territory,  5.) 

4.  Appeal  and  Eerob — Criminal  Law — ^Vebdict  on  Oonplictino  Evi- 

dence WILL  not  be  Distubbed. — ^Where*  the  record  discloses  any  sub- 
stantial evidence  in  support  of  a  conviction  based  upon  conflicting 
evidence,  the  verdict  will  not  be  disturbed.     (Jaime  v.  Territory,  5.) 

0.  Appeal  and  Ebbob — Law  or  Case — ^Revebsal — Pboceedinos  in 
Lower  Court. — ^A  decision  of  the  supreme  court  on  appeal  is  the 
law  of  the  case  on  reversal  and  subsequent  trial.  (Treat  v.  Grand 
OEinyon   Ry.  Co.,   117.) 

6.  Appeal   and    Ebbob — Want    of    Pbosecution — ^Dismissal. — ^Where 

an  appellant  fails  for  more  than  one  year  to  present  his  case  or  file 
a  brief  or  assignment  of  error,  the  court  may  on  its  own  motion 
dismiss  his  appeal  for  want  of  prosecution.  (Kastner  v.  Adams, 
122.) 

7.  Appeal  and   Error — ^Findings — Conplicting   Evidence — ^Review.— 

The  trial  court's  finding  on  conflicting  evidence  will  not  be  reviewed 
on  appeal.     (Bank  of  Bisbee  v.  Graf,  156.) 
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S.  APPKAL  and  EbBOB — ^DBOISION   BxYIEWABLB — AnvenNO  StlBSTANTIAL 

Bights — OvsBBUUNe  Pi^ba  to  Jubisdigtion. — Civil  Code  1901,  tee- 
tioB  1403,  limite  the  jnriBdiction  of  the  rapreme  eourt  npon  appeal 
to  the  review  of  final  jadgments  and  saeh  orden  as  are  speeified  in 
paragraph  1214,  which  provides  that  certain  orders,  including  orders 
affecting  a  sabetantial  right  which  in  effect  dispose  of  the  ease, 
majr  be  appealed  from.  Paragraph  1213  provides  that,  upon  ap- 
peal, the  supreme  court  may  review  any  intermediate  order  involv- 
ing the  merits  and  necessarily  affecting  the  judgment.  Held,  that 
an  order  overruling  a  plea  to  the  jurisdiction  of  the  court  over  the 
persons  of  defendants  is  not  an  appesJable  order.  (London-Qhisgow 
Dev.  Co.  V.  Powers,  162.) 

9.  Appeal  on   Ebbob — Reoord — Motion   fob   New   Trial — ^Hevikw.— 

Civil  Code  of  1901,  paragraph  1476,  authorizes  a  new  trial  on  the 
ground  that  the  evidence  does  not  sustain  the  judgment  or  verdict, 
and  Laws  1907,  chapter  74,  amended  the  paragraph  by  adding 
thereto  "that,  when  findings  of  fact  have  been  made,  the  insuffi- 
ciency of  the  evidence  to  sustain  any  finding  of  fact  material  to  the 
case  shall  be  alleged  in  the  motion  as  a  ground  for  a  new  trial." 
Held,  that  where  the  abstract  on  a  writ  of  error  failed  to  show  that 
any  motion  for  a  new  trial  had  been  made,  on  the  ground  either 
that  the  evidence  did  not  sustain  the  judgment,  or  findings  of  fact, 
such  objections  were  waived,  and  could  not  be  reviewed.  (Mc- 
Donald V.  Cox,  171.) 

10.  Appeal  and  Ekbor — Scope  of  Bevibw. — In  the  absence  of  a  motion 

for  a  new  trial,  the  supreme  court  can  only  review  the  question 
whether  the  complaint  and  facts  found  were  sufficient  to  sustain  the 
judgment     (McDonald  v.  Cox,  171.) 

11.  Appbal  and  Ebbob — Review — Habmless  Ebbob — Instbuctions. — In 

an  action  for  fraud,  where  there  was  no  evidence  of  consummated 
fraud,  a  charge  that  if  the  jury  should  find  the  fraud  as  pleaded, 
nominal  damages  alone  should  be  allowed,  if  erroneous,  was  not 
prejudicial  to  plaintiff.     (Pickthall  v.  Steinfeld,  230.) 

12.  Appeal  and  Error — Beservation  of  Grounds  of  Bsview — ^NBces- 

BiTT  FOB  Motion  fob  New  Tbial. — The  losing  party  must  avail 
himself  in  the  trial  court  of  all  opportunities  provided  by  statute 
for  the  review  there  of  its  rulings;  and,  where  a  motion  for  new 
trial  is  not  made,  assignments  of  error  which  might  have  been  pre- 
sented by  the  motion  are  not  reviewable.  (Pickthall  v.  Steinfeld, 
230.) 

13.  Appeal  and  Errobt— Bkview — Discbxtion  of  Court — Allowance 
OF  Costs. — The  amount  to  be  allowed  as  attorney's  fees  being  a 
matter  within  the  discretion  of  the  trial  court,  its  determination  in 
that  regard  will  not  be  disturbed  on  appeal,  where  the  appeDate  court 
cannot  say  as  a  matter  of  law  that  the  trial  court's  discretion  was 
Bbused.     (Zeekendorf  y.  BteinJ.ld,  245.) 
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14.  Appeal  and   Ebroe — Cbossassignmsnts  op  Error. — Cross-assign- 

ments of  error  which  attack  the  maintenance  of  plaintiff's  action  are 
maintainable.     (Murphej  y.  Brown,  268.) 

15.  Sams — Sams — ^Bivibw. — ^A  eross-assignment  of  error  complaining  of 

the  sustaining  of  a  demurrer  to  the  special  plea  of  defendant  that 
the  court  was  without  jurisdiction  must  be  considered,  so  that,  should 
judgment  flnallj  be  against  defendant,  it  would  not  be  necessary  for 
him  to  prosecute  an  appeal  to  determine  the  jurisdictional  question. 
(Murphey  v.  Brown,  268.) 

16.  Appeal  and  Error — ^Besebvation  op  Grounds  op  Beview — Suppi- 

ci£NCY — Beview. — ^Where  the  court  erroneously  excluded  evidence 
which  lay  at  the  base  of  plaintiff's  case,  it  was  no  ground  for  sus* 
taining  a  judgment  for  defendant  that  an  offer  of  proof  by  plaintiff 
did  not  state  all  the  facts  which  would  authorize  judgment  in  his 
favor.'    (Murphey  v.  Brown,  268.) 

17.  Appeal  and  Ebbor— Appealable  Obdeb^-gbanting  Nbw  Trial. — An 

order,  on  motion  for  new  trial,  that  the  cause  be  continued  for  sub- 
mission to  a  new  jury,  unless  the  parties  stipulate  that  the  court 
make  findings  and  render  judgment  on  the  present  record,  is  in  effect 
one  setting  aside  the  verdict  and  granting  a  new  trial,  which  is  not 
appealable.     (Dooley  v.  The  Burlington  Gold  Min.  Co.,  332.) 

18.  Appeal  and  Error— Appeal  Bond — Actions  by  Surety — Pleading. 

In  an  action  by  a  surety  on  an  appeal  bond  to  recover  the  amount 
of  the  judgment  paid  by  it,  an  allegation  that  "said  defendants, 
on  the  twenty-fourth  day  of  June,  1908,  had  wholly  failed  to  pay 
the  said  judgment,  .  .  .  and  upon  said  date  said  sum  was  due  and 
owing  upon  said  judgment,"  is  a  sufficient  allegation  that  the  de- 
fendants had  not  paid  the  judgment  when  it  was  paid  by  the 
surety,  and  a  further  allegation  that  "this  plaintiff  has  demanded  of 
the  said  defendants  that  they  reimburse  this  plaintiff  in  the  said 
several  sums  paid  out  as  aforesaid,  and  that  the  defendants  have 
refused  to  reimburse  the  plaintiff  in  said  sum,  or  any  part  thereof," 
,  sufficiently  alleges  the  nonpayment  by  defendants  to  the  surety  of 
the  amounts  paid  out  by  it  to  withstand  a  general  demurrer. 
(Sandoval  v.  United  States  F.  &  G.  Co.,  348.) 

19.  Same-— Same — Time  por  Filing  Bonds. — ^United  States  Bevised  Stat- 

utes, section  1007  (U.  S.  Comp.  Stats.  1901,  p.  714),  provides  that, 
to  stay  process  on  the  judgment,  appellant  may  give  security  re- 
quired by  law,  within  sixty  days  after  the  rendition  of  the  judgment. 
Section  1012  (page  716)  makes  courts  subject  to  the  same  rules 
prescribed  by  section  1007,  and  by  section  1909  it  is  provided  that 
appeals  from  final  decisions  of  the  supreme  court  of  Arizona  shall 
be  allowed  to  the  supreme  court  of  the  United  States,  in  the  same 
manner,  and  under  the  same  regulations,  as  from  circuit  courts  of 
the  United  States.  Held,  that  appellants  from  a  decision  in  the 
supreme  court  of  Arizona  have  sixty  days  after  the  judgment  was 
rendered,  exclusive  of  Sundays,  to  give  security  and  suspend  jadg- 
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ment  upon  an  appeal  to  the  rapreme  eonrt  of  the  United  States. 
(Sandoval  v.  United  Statea  F.  ft  G.  Co.,  348.) 

20.   SaMB— LlABIUTIES  ON  BONDS — EZSCUTION  ON  JUDOICENT. ^It  IB  BOt 

necessaiy,  in  order  to  charge  the  sureties  on  an  appeal  bond,  to  issne 
execution  on  the  judgment  recovered  in  the  appellate  court;  but, 
upon  affirmance  of  the  judgment  of  the  lower  court,  the  suretj  be- 
comes liable  to  the  same  extent  as  the  principal  obligor.  (San- 
doval V.  United  States  F.  &  G.  Co.,  348.) 

21.  Appeal  and  Ebbob— Liabilitixs  on  Bonds — ^Payicxnt  Befobe  Fiuno 
Mandate  of  Appellate  Coubt. — ^A  surely  on  an  appeal  bond  may 
recover  from  his  principal  the  amount  which  he  pays  on  the  judg- 
ment, on  its  being  affirmed  in  the  supreme  court,  although  such  pay- 
ment was  made  before  the  mandate  of  the  supreme  court  was  sent 
to  the  district  court.  (Sandoval  ▼.  United  States  F.  ft  G.  Co., 
348.) 

22.  Appeal  and  Ebbob — Adiossion  of  Evidence — ^Bevdew. — ^Tbe  admis- 

sion in  evidence  of  a  letter,  over  objection  that  it  was  immaterial 
and  irrelevant,  and  did  not  establish  a  fact,  wiU  not  be  reviewed 
on  appeal,  where  neither  the  letter  nor  a  summary  of  it  appears 
in  the  abstract  of  the  record..  (Title  Guaranty  etc.  Co.  y.  Nichols, 
405.) 

23.  Appeal  and  Ebbob — Ovebbuung  Objections  to  Question  Askd 
Witness — ^Habi£les8  Ebbob. — The  overruling  of  an  objection  to 
a  question  asked  a  witness  is  not  prejudicial,  where  the  witness 
answered  that  he  did  not  know.  (Title  Guaranty  etc.  Co.  t. 
Nichols,  405.) 

24.  Same — Admission  of  Evidence — Review. — Where  the  answer  of  a 
witness  to  a  question,  objected  to  on  the  ground  that  the  witness 
did  not  possess  the  requisite  knowledge  to  answer,  was  not  given 
in  the  abstract  of  record,  nor  in  the  brief,  and  the  knowledge  of 
the  witness  was  not  shown,  the  overruling  of  the  objection  could 
not  be  reviewed.     (Title  Guaranty  etc.  Co.  v.  Nichols,  405.) 

See  Criminal  Law,  5,  6. 
ASSAULT.     See  Criminal  Law,   17. 

ASSAULT   AND  BATTERY. 

1,  Assault  and  Battery — Assault  With  Deadly  Weapon. — Where  the 
representative  of  a  labor  organization  went  to  the  property  of  a 
mining  company,  threatened  to  close  down  the  work,  and  endeav- 
ored to  induce  the  miners  to  leave,  he  was  a  trespasser,  and  the 
company's  superintendent,  upon  his  refusal  to  leave  the  premises, 
had  the  right  to  eject  him  by  reasonable  force,  which  he  was  not 
entitled  to  resist,  and  if  he  refused  to  leave,  but  drew  and  pointed 
a  loaded  revolver  at  the  superintendent  to  enforce  his  demand  that 
the  superintendent  drop  a  steel  rod  carried  in  his  hand,  and  which 
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he  was  not  attempting  to  use  as  a  weapon,  the  act  would  constitute 
an  assault  with  a  deadlj  weapon.     (Bjan  t.  Territory,  208.) 

2.  Assault  and  Battket — ^Assaui/t  With  Deadly  Wsapon — ^Evidence 
OF  Intent. — In  a  prosecution  for  assault  with  a  deadlj  weapon, 
where  accused  claimed  that  he  had  drawn  and  pointed  a  loaded 
revolver  in  self-defense  to  resist  threatened  unnecessary  force  in 
ejecting  him  as  a  trespasser,  he  could  testify  directly  as  to  his 
motives  in  drawing  the  revolver,  in  support  of  his  theory  of  self- 
defense,  regardless  of  whether  the  actual  intent  be  the  gist  of  the 
offense.     (Byan  v.  Territory,  208.) 

ASSAULT  TO  RAPE.    See  Rape,  1,  2. 

ASSAULT  WITH  DEADLY  WEAPON.    See  Assault  and  Battery,  1,  2. 

ASSIGNMENT  OF  EBBOBS.    See  Appeal,  6;  Appeal  and  Error,  3. 

ATTACHMENT. 

1.  Attachment — ^Wrongful  Attachment— Bemedy. — The  remedy  for 
damages  caused  by  wrongful  attachment  is  an  action  on  the  bond. 
(World's  Fair  Min.  Co.  v.  Powers,  285.) 

ATTORNEY   AND   CLIENT. 

•1.  Attorney  Ain>  Client — ^Bioht  to  Compensation — Negligence. — In 
an  action  to  recover  compensation  for  services  as  an  attorney,  de- 
fended on  the  ground  of  his  negligence  or  want  of  due  diligence  in 
purchasing  scrip  land  at  the  lowest  price  possible,  testimony  of  one 
witness  that  at  one  time  the  value  of  scrip  did  not  exceed  $2.50  per 
acre,  which  testimony  was  qualified  by  the  witness  stating  that  he 
gave  it  only  from  hearsay,  is  not  sufficient  to  show  negligence  or 
want  of  diligence  of  the  attorney,  though  he  paid  $4.85  per  acre  for 
the  land  purchased.     (Greene  v.  Hereford,  85.) 

BANKBUPTCY. 

1.  Bankruptcy — Jurisdiction  of  Courts — Existence  or  Liens. — The 

federal  bankruptcy  law  does  not  operate  to  take  jurisdiction  from 
courts  otherwise  authorized  to  determine  the  existence  of  Hens  on  the 
property  of  the  bankrupt.     (Murphey  v.  Brown,  268.) 

2.  Same — Same. — That  a  sale  by  an  assignee  for  the  benefit  of  creditors 

was  confirmed  by  the  trustee  in  bankruptcy  of  the  assignor,  pursuant 
to  an  order  by  the  referee  in  bankruptcy,  and  that  the  assignee  paid 
to  the  trustee  the  price  paid  by  the  buyer,  does  not  deprive  a  state 
court  of  jurisdiction  to  determine  the  existence  of  liens  on  the  prop- 
erty, where  the  order  of  the  referee  did  not  purport  to  relieve  the 
property  of  existing  liens.     (Murphey  v.  Brown,  268.) 

3.  Bankruptcy  —  Effect     of     Discharge.  —  Bankruptcy    proceedings 

against  the  mortgagor,  to  which  the  mortgagee  was  not  a  party,  do 
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not  discharge  the  prior  lien  of  the  mortgage  on  the  property  corered 
bj  it,  or  prevent  a  judgment  against  the  proceeds  of  the  sale  of 
such  property  to  which  the  Hen  has  been  transferred*  (Copper 
Belle  Mining  Co.  ▼.  Costello,  318.) 

BILL  OF  EXCEPTIONS.    See  Criminal  Law,  6;   Statutes,  1. 

BREACH.    See  Ifines  and  Minerals,  3. 

BBOKEBS. 

1.  BBOKEBS — ^BBSACH   of   CpKTBACT   BT    PBINCIPAL— MEASUBS   OF    DaM- 

AGB8.«-On  a  customer's  refusal  to  deliyer  stock  to  a  broker  which 
the  customer  had  ordered  the  broker  to  sell,  it  is  the  right  and  duty 
of  the  broker  within  a  reasonable  time  to  purchase  the  stock  in  the 
market;  and  the  measure  of  his  damages  against  his  customer  is  the 
increased  price  which  the  broker  is  compelled  to  pay.  (Bank  of 
Bisbee  ▼.  Graf,  156.) 

BURGLABY. 

1.  BuBOLABY — SuPFiciBNCT  OF  Eyidbncb.— In  a  burglary  prosecution, 
finding  of  stolen  goods  in  accused's  place,  together  with  the  testi- 
mony of  an  accomplice,  held  to  sustain  a  verdict  of  conyiction. 
(Quong  Yu  ▼.  Territory,  183.) 

2.  BUBOLABT  —  SUFFICIBNCT      OF      EyIDBNOB— POSSESSION      OF      StOLBN 

Goods. — ^While  the  bare  possession  of  stolen  goods  does  not  neces- 
sarily connect  accused  with  the  burglary,  such  possession,  where 
not  satisfactorily  explained,  tends  to  prove  guilt,  and  is  a  circum- 
stance for  the  consideration  of  the  juiy.  (Quong  Yu  ▼.  Terri- 
tory, 183.) 

COMPLAINT.    See  Mines  and  Minerals,  1. 

CONSPIRACY. 

1.  CoNSPiBACT — Indictment — Sufficbnct. — An  indictment  charging 
defendant  with  having  entered  into  a  conspiracy  to  commit  an 
offense  against  the  United  States,  alleging  that  defendant  and  F., 
in  conjunction  with  A.  M.  and  B.  M.,  unlawfully  conspired  that  F. 
should  enter  a  house  of  prostitution  and  commit  the  crime  of  adul- 
tery by  having  intercourse  with  various  persons  to  the  jury  unknown, 
none  of  said  persons  being  the  husband  of  F.,  who  was  a  married 
woman,  is  fatally  defective,  for  the  reason  that  it  does  not  charge 
that  defendant  knew  that  the  woman  F.  was  a  married  woman. 
(Ford  T.  United  States,  23.) 

CONSTITUTIONAL  LAW. 

1«  Constitutional  Law — Obligation  of  Contbacts — ^Impaibmbn^* 
FoBEiGN  CoBFOBATioNs. — That  a  foreign  corporation  has  not  com- 
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CONSTITUTIONAL  LAW  (Gonturaed). 

pfied  with  Berised  Btatutat  of  1901,  Teqairiag  faoh  eorpoTations  to 
file  copies  of  their  airtielee  of  incorporation  with  certain  officers,  etc., 
does  not  prevent  it  from  suing  to  vacate  judgments  based  on  busi- 
ness transacted  before  the  enactment  of  such  requirements,  the  cor- 
poration having  transacted  no  new  business  in  the  territory  since  the 
law  became  effective,  since  to  require  such  compliance  as  a  condition 
precedent  to  the  suit  would  impair  the  obligation  of  its  contract. 
(Industrial  Assn.  y.  Mejers-Abel  Co.,  48.) 

2.  Constitutional  Law — Statutes — Constbuction  in  Favor  of  Valid- 
ity.— ^Where  a  statute  of  limitations  summarilj  cuts  off  the  bring- 
ing of  actions,  the  court,  to  save  it  from  being  held  invalid,  will 
impute  to  the  legislature  an  intent  to  have  it  operate  prospectively 
only.     (Cummings  v.  Bosenberg,  327.) 

3.   OONSTITUTlONAI*  LaW — ^BSTBOACTIVS   STATUTES — ^POWEB  TO   EnACT.— 

The  legislature  cannot  retroactively  cause  a  law  to  mean  that 
which  it  did  not  originally  mean;  but  where  persons,  misconstruing 
a  law,  have  endeavored  to  create  rights  or  obligations  or  avail 
themselves  of  privileges  tiiereunder,  the  legislature  may  establish 
them  in  the  rights  or  obligations  which  they  would  not  have  possessed 
by  remedial  legislation,  and  hence  where,  under* the  belief  that 
Civil  Code  of  1901,  paragraphs  3998-4009,  providing  that  fran- 
chises for  toll-roads  should  exist  for  ten  years,  renewable  for  an 
additional  Ave  years,  covered  the  construction  of  trails  and  the 
collection  of  tolls  thereon,  a  person  actually  constructed  and  main- 
tained a  toll  trail,  and  subsequently  attempted  to  transfer  the 
franchise,  which  was  prevented  on  the  ground  that  it  was  not  trans- 
ferable. Laws  1907,  page  72,  chapter  55,  which  provided  that  para- 
graphs 3998-4009  should  be  construed  to  have  included  trails  from 
the  time  of  its  enactment,  that  the  franchises  provided  for  by 
section  3  had  always  been  transferable,  and  which  confirmed  at- 
tempted transfers  and  gave  boards  of  supervisors  power  to  extend 
franchises  for  not  to  exceed  ten  years  and  at  the  expiration  of 
the  extension  to  contract  vrith  some  person  to  take  over  the  road 
paying  a  percentage  of  tolls  to  the  county,  and  gave  the  former 
owner  a  preference  right  to  the  contract,  was  a  proper  exercise 
of  the  legislature's  power  to  pass  retrospective  remedial  acts.  (Duf - 
field  V.  Ashurst,  360.) 

4.  Constitutional  Law — Delbqation  of  Leoislativi  Authobitt. — 
The  act  was  not  invalid  as  delegating  legislative  authority  to  the 
board  of  supervisors  to  extend  a  franchise,  or  to  contract  for  the 
operation  of  the  road  after  the  expiration  of  the  franchise,  since 
the  board's  act  would  not  be  the  creation  of  a  franchise,  but  merely 
the  making  available  to  a  franchise  holder  or  contractor  a  con- 
tinuance of  the  franchise  already  created  by  the  general  act  of 
the  legislature  and  in  the  manner  there  described.  (Duffield  r* 
Ashurst,  360.) 

See  Trial,  1. 
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CONSTRUCTION  OP  STATUTES.  See  Landlord  and  Tenant,  I; 
Limitation  of  Actions^  ^t  ^i  Iiiena^  1;  Statutes,  3,  4;  Taia- 
tion,  L 

CONTINUANCE. 

2«  Continuance — ^Discbktion  of  Coust. — The  granting  or  refusing  a 
continuance  to  defendant  on  the  filing  of  a  supplemental  complaint 
is  within  the  discretion  of  the  trial  court.  (Copper  BeUe  Mining 
Co.  T.  Costello,  318.) 

CONTRACTS. 

1.  Contracts — Chabactxb  or  Promises — ^Dependent  Stipulatioxs.— 

In  the  absence  of  clear  language  to  the  contrary,  promises  fonning 
the  consideration  of  a  eontract|  if  doubtful,  will  be  held  to  be  eon- 
current  or  dependent  and  not  independent.  (World's  Pair  Ifin. 
Co.  ▼.  Powers,  285.) 

2.  Same — Dependent  Covenants — Pebfobmanob. — ^Under  a  contract  in- 

volving mutuallj  dependent  covenants,  one  party  cannot  recover  for 
ft  breach  without  averring  and  proving  performance  on  his  part,  or 
impossibility  of  performance  through  facts  constituting  an  excuse. 
(World's  Bair  Min.  Co.  ▼.  Powers,  285.) 

See  Insurance,  1;  Mines  and  Minerals^  2,  3,  6;  Yandor  and 
Purchaser,  3. 

CONVEYANCE.    See  PubUc  Lands,  L 

CORPORATIONS. 

1.  COBPOEATIONS — ^FOREIGN    COBPOBATIONS — ^FlUNO    COPT    OF    ABmOLES, 

ETC. — Statute  Construed. — ^Revised  Statutes  of  1887,  paragraphs 
347,  348,  now  repealed,  required  ft  foreign  corporation  doing  busi- 
ness in  the  territory  to  file  a  copy  of  its  articles  and  an  appointment 
of  an  agent  to  receive  service  of  summons,  etc.,  with  the  secretary 
of  the  territory  and  the  recorder  of  the  county  in  which  its  office 
or  business  was  located.  Held,  that  unless  a  foreign  corporation 
had  an  office,  or  its  enterprise  had  or  proposed  to  have  some  estab- 
lished location  within  the  territory,  it  complied  with  the  statute  by 
filing  with  the  secretary  a  copy  of  its  articles  of  incorporation  and 
an  appointment  of  an  agent,  and  that  the  requirement  as  to  filings 
with  county  recorders  did  not  apply  to  corporations  effecting  their 
transactions  solely  through  traveling  solicitors  or  correspondence. 
(Industrial  Assn.  v.  Meyers- Abel  Co.,  48.) 

2.  Corporations  —  Reorganization  —  Power  to  Reorganize. — While 
stockholders  have  power  to  reorganize  the  corporation,  an  agreement 
for  the  reorganization  of  a  solvent  going  corporation  is  invalid, 
unless  it  is  based  on  the  unanimous  consent  of  the  stockholders. 
(Parish  v.  Cieneguita  Copper  Co.,  235.) 

8.  Same — Same — Effect  of  Participation — ^Reorganization  Proceed- 
ings.— ^A  stockholder  who  participates  in  reorganization  proceedings 


Corporations.  435 


OOBPOEATIONS  (Continued). 

and  votes  in  person  for  the  reorganization,  and  presents  his  stock 
for  exchange  in  the  reorganized  company,  is  bonnd  hy  his  action, 
and  cannot  thereafter  question  the  validity  of  the  proceedings. 
(Farish  v.  Cieneguita  Copper  Co.,  235.) 

4.  Same — Same — Action  Against  Reoeoanized  Corporation. — ^Where 
a  reorganized  corporation  refuses  to  exchange  stock  in  the  old  cor- 
poration for  stock  in  the  reorganized  corporation,  in  accordance  with 
the  reorganization  agreement,  the  stockholder  has  a  right  of  action 
to  compel  the  performance  of  the  conditions  on  which  the  cor- 
poration was  reorganized.     (Farish  v.  Cieneguita  Copper  Co.,  235.) 

6.  Same  —  Stockholders  —  Meetings — Proxies — Estoppel  of  Stock- 
holders.— A  stockholder  who  was  represented  at  a  stockholders' 
meeting  by  an  authorized  proxy  is  estopped  to  contend  that  his 
proxy,  or  the  proxies  of  other  stockholders,  should  not  have  been 
recognized.     (Farish  v.  Cieneguita  Copper  Co.,  235.) 

6.  Same — Meetings — Authority  of  Proxies. — The  proxy  of  a  stock- 

holder, appointed  to  vote  at  the  annual  meeting  on  the  stock  stand- 
ing in  the  stockholder's  name,  and  granting  his  proxy  "all  the 
power  that  he  would  possess  if  personally  present  at  such  meet- 
ing," does  not  authorize  the  proxy  to  vote  for  the  reorganization 
of  the  corporation,  as  such  business  is  not  within  the  normal  scope 
of  the  business  of  the  stockholders'  meeting.  (Farish  v.  Cieneguita 
Copper  Co.,  235.) 

7.  Same — ^Reorganization — Action  Against   Original  Corporation — 

Laches. — A  stockholder  is  not  estopped  by  laches  to  complain  of 
a  reorganization  of  the  corporation  at  a  meeting,  where  he  was  not 
notified  that  a  proposition  to  reorganize  would  be  presented  at  the 
meeting,  and  did  not  know  that  it  had  been  attempted  until  imme- 
diately prior  to  the  institution  of  a  suit  to  annul  the  reorganization, 
brought  by  another  stockholder  "on  behalf  of  himself  and  other 
stockholders  similarly  situated,"  although  several  months  elapsed 
between  the  institution  of  the  suit  and  the  intervention  of  the 
stockholder  in  the  suit.     (Farish  v.  Cieneguita  Copper  Co.,  235.) 

8.  Same — Same — Proceedings — "Dissolution." — Civil    Code    of    1901, 

paragraph  772,  providing  that  a  corporation  may  be  dissolved  by  a 
majority  vote  of  its  members,  and  Laws  1903,  No.  82,  providing  for 
the  dissolution  of  a  corporation  by  direction  of  the  holders  of  the 
majority  of  its  outstanding  stock  represented  at  the  meeting,  does 
not  authorize  the  reorganization  of  a  corporation  into  another  cor- 
poration by  a  majority  vote  of  its  members,  as  the  "dissolution" 
of  the  corporation  means  its  complete  destruction  and  the  liquidation 
and  distribution  of  its  assets,  and  Act  82  does  not  authorize  the 
majority  of  the  stockholders  to  give  away  the  corporate  assets,  or 
to  place  upon  nonassenting  stockholders  the  necessity  of  being  par- 
ties to  a  continuation  of  the  business  under  a  new  corporate  fran- 
chise.    (Farish  v.  Cieneguita  Copper  Co.,  235.) 


436  COBPORATIOMS. 


00BP0BATI0N8  (Continued). 

9.  Sams — Same — Action  Against  Original  Cobpoiation — I>ERCf  op 

Pabtdes. — ^A  stockholder  of  a  corporation,  which  has  been  reorgan- 
ized without  his  consent  into  a  foreign  corporation,  ean  bring  an 
action  against  the  home  corporation  to  set  aside  the  reorganiza- 
tion, without  making  the  foreign  corporation  a  party  to  the  litiga^ 
tion,  but  the  onlj  relief  he  can  obtain  is  a  judgment  declaring  the 
action  of  the  home  corporation  null  and  Toid.  (Farish  t.  Ciene- 
guita  Copper  Co.,  235.) 

10.  CoBPoaATioNs — Officers — Duties — Purchase  of  Property  on  In- 
DiTiouAL  Account. — ^The  rule  that  one  may  not  purchase  and  hold 
as  his  own  property  which  he  is  in  duty  bound  to  purchase  for  an- 
other applies  to  officers  and  directors  of  *  corporation.  (Zccken- 
dorf  ▼.  Steinfeld,  245.) 

11.  Same — Saiub — Individual  Transactions — ^Purchase  of  Property. — 
Whether  an  officer  of  a  corporation  must  refrain  from  purchasing 
property  in  his  own.  name  depends  on  whether  the  corporation  has 
an  interest,  actual  or  in  expectancy,  in  the  property,  or  whether  the 
purchase  of  the  property  by  the  officer  may  hinder  or  defeat  the 
plans  and  purposes  of  the  corporation.  (Zeckendorf  t.  Steinfeld, 
245.) 

12.  Sams  —  Stockholders  —  Fiduciary  Belation  to  Corporation. — ^A 
person  who,  though  not  a  director  in  a  corporation,  was  a  managing 
partner  of  a  firm  owning  the  controlling  interest  in  the  corporation, 
and  dominated  the  affairs  of  the  corporation,  and  obtained  knowl- 
edge as  to  the  value  to  the  corporation  of  property  adjoining  that 
owned  by  it,  is  held  to  the  rule  governing  persons  holding  fiduciary 
relations  to  a  corporation.     (Zeckendorf  v.  Steinfeld,  245.) 

13.  Same — Officers — ^Duties  to  Corporation — ^Advancing  Money  for. — 
An  officer  or  director  of  a  corporation  is  under  no  duty  to  the  cor- 
poration to  loan  money  to  it,  or  to  purchase  out  of  his  own  funds 
property  for  the  use  of  the  corporation  which  it  is  not  in  a  position 
to  purchase.     (Zeckendorf  v.  Steinfeld,  245.) 

14.  Same — ^Same — I^uoiary  Belation — ^Purchase  of  Property. — ^The 
active  manager  of  a  firm  which  owned  a  controlling  interest  in  a 
corporation  caused  the  business  of  the  corporation  to  be  closed  down 
for  the  alleged  purpose  of  affecting  the  price  at  which  he  could  buy 
adjoining  property.  Held,  that,  in  the  absence  of  a  showing  that 
the  closing  of  the  business  prevented  the  corporation  from  obtaining 
the  adjoining  property,  or  had  any  influence  over  the  price  for  which 
the  property  was  sold,  it  could  not  be  held  as  a  matter  of  law  that 
in  purchasing  the  property  for  himself  such  manager  violated  any 
duty  he  owed  to  the  corporation.     (Zeckendorf  v.  Steinfeld,  245.) 

15.  Same — Fiduciary  Relation  to  Corporation-t-Promise  to  Purchase 
Property  for  Corporation. — ^An  expressed  intention  by  one  holding 
a  fiduciary  relation  to  a  corporation  to  purchase  certain  property 
for  the  benefit  of  the  corporation  did  not  constitute  him  a  trustee 
ex  malefido  for  the  corporation  of  such  property  purchased  by  him. 
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uilees  bis  fkilnre  to  cany  into  effect  the  intention  had  bo  changed 
the  relation  or  situation  of  the  corporation  to  its  disadvantage  with 
respect  to  the  property  purchased  as  would  amount  to  constructive 
fraud.     (Zeckendorf  t.  Steinfeldi  ^5.) 

16.  CoRPOKATiaNs — Fiduciary  Relation  or  OiricsBs — Purchase  or 
PaoPERrr. — The  fact  that  the  corporation  was  put  into  possession  of 
the  property  purchased  and  was  given  the  right  to  work  the  same,  and 
that  maps  and  reports  were  made  showing  the  property  purchased  to 
be  a  part  of  the  corporation's  property,  all  of  which  was  done  with 
the  knowledge  and  acquiescence  of  the  purchaser  for  the  purpose  of 
effecting  a  sale  of  the  entire  property,  did  not  estop  such  pnrehaser 
from  claiming  the  benefit  of  the  purchase,  in  the  absence  of  a  show- 
ing that  the  corporation  had  been  induced  by  these  circumstances  to 
expend  money  on  the  property  which  it  otherwise  would  not  have 
spent.     (Zeckendorf  t.  Steinfeld,  245.) 

17.  Same — CbNiitAGT   Between    Stockholder   and   Corporation — Br- 

smssiON — Eftect. — The  rescission  of  a  contract  between  a  corpora- 
tion and  a  stockholder,  by  which  the  stockholder  agreed  to  turn  over 
to  the  corporation  certain  property  which  he  had  purchased  in  his 
own  name,  left  the  parties  where  they  were  before  it  was  entered 
into,  with  no  equitable  or  legal  title  to  the  property  purchased  in 
the  corporation.     (Zeckendorf  t.  Steinfeld,  245.) 

18.  Saicx — Directors — ^Delegation  or  Authority — ^Permitting  Con- 
trol RT  One  or  Several  Directors. — Acts  done  by  a  director  of  a 
corporation  under  a  resolution  passed  by  him  and  two  other  directors, 
who  were  under  his  control,  were  not  void  unless  there  was  some  im- 
f aimess  in  the  transaction  apart  from  the  circumstances  under  which 
the  resolution  was  made.     (Zeckendorf  v.  Steinfeld,  245.) 

19.  Same — OrricERs — ^Purchases  roR  Corporation. — A  stockholder  and 
director  of  a  corporation  purchased  in  his  own  name  and  in  the  name 
of  the  corporation  certain  stock  belonging  to  another  stockholder, 
agreeing  that  the  seller  was  to  be  paid  a  part  of  the  purchase  price 
from  the  proceeds  of  the  working  of  the  company's  property  or  from 
its  sale.  The  tiansfer  of  the  stock  was  made  from  the  seller  to  the 
purchasing  director  as  trustee.  Held,  that  the  purchasing  director 
held  the  shares  purchased  as  trustee  for  the  corporation.  (Zecken- 
dorf V.  Steinfeld,  245.) 

20.  Same — ^Dissolution — ^Receivers — Appointment. — The  appointment 
of  a  receiver  for  a  corporation  which  has  ceased  to  do  business,  and 
the  affairs  of  which  are  ready  to  be  closed  by  the  distribution  of  its 
assets  among  its  stockholders,  is  proper,  in  the  absence  of  a  showing 
that  any  different*  disposition  of  the  assets  should  or  would  be  made 
by  the  company  than  is  to  be  made  by  the  receiver.  (Zeckendorf 
T.  Steinfeld,  245.) 

21.  Corporations — Purchasing  Corporation's  Own  Stock. — ^A  pur* 
ehase  by  a  mining  corporation  of  its  own  stock  cannot  be  upheld  if 
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ezistiiig  creditoTB   ware   in   fact   thereby   injured.     (Copper  BeDe 
Uimng  Co.  t.  CoeteDo,  318.) 

22.  Samm — ^EixcnoN  of  Dikectoss — ^Validit7  of  Acts. — Corporate  di* 
FectoiB,  who  assume  the  office  after  election  without  objection,  are 
at  least  de  facto  direetora,  and  their  acts  are  Talid,  so  that  creditors 
cannot  object  to  the  foreclosure  of  a  corporate  mortgage  authorized 
hy  them  on  the  ground  that  thej  were  nonresidents.  (Copper 
Belle  Mining  Co.  ▼.  CesteDo,  318.) 

23.  SajfK — CoaPOKATS  Acts — ^Vaijsitt  of  Mortgage. — ^The  fact  that 
■one  of  the  directors  are  not  residents  of  the  state,  as  required  hj 
statute,  does  not  invalidate  a  corporate  mortgage  given  bj  them  on 
lands  in  another  state.     (Copper  Belle  Mining  Co.  t.  Costello,  318.) 

24.  COBFOULTIONS — BXPKISBNTATIOM  BT  OFFICERS — CONFESSION  OF  JUDO- 

MKKT — President. — ^The  president  of  a  corporation  cannot  confess 
judgment  for  it,  in  the  absence  of  express  authority  conferred  bj 
statute  or  bj  the  corporation,  except  where  authority  may  be  im- 
plied fnm  the  nature  of  the  eoiporate  business  or  his  duties.  (An- 
aoaa  Mining  ete.  Co.  t.  Benton,  373.) 

25.  8a]f»—PRBBmENT— Power— Confession  ov  Judgmxnt. — ^The  pzesi- 
deat  of  a  eorpoiatioa  was  precluded  from  confessing  judgment  for 
it,  ia  the  ahapare  of  authority,  where  he  was  interested  in  the  note 
sued  oa,  though  no  fraud  be  imputable  to  him.  (Arixona  Mining 
etc  Co.  T.  Benton,  373.) 

^ft.  CoaroRAnoNS — ^F^acduuoit  Transactions — FmuciART  Bslationb. 
A  penoa,  who  is  neither  an  offieer  nor  a  director  of  a  corpora- 
tion, bat  who  controb  its  albJrs  as  a  majority  stockholder,  through 
a  b-'<ard  of  directors,  sustains  to  the  corporation  and  stockholders 
the  £  iuv*iary  relation  oeeupied  bj  aa  officer  or  director.  (Steinfeld 
T.  Nielsen,  331.) 

f 7.  Save — Sams — Same. — ^An  offieer  or  direetor  of  a  corporation,  who 
seeks  to  purchase  the  stock  of  a  stockholder,  must  disclose  to  the 
latier  facts  which  have  eome  to  him  by  virtue  of  his  relation  to 
the  corporation,  and  not  known  to  the  stockholder,  or  which  may 
not  be  readily  ascertained  by  the  stockholder,  and  must  disclose 
sneh  plans  as  the  eorporatioa  may  have  for  the  future  which  have 
a  bearing  on  the  value  of  the  stock.     (Steinfeld  t.  Nielsen,  381.) 

2S.  Sams— $AMB — Same. — ^An  individual  controlled  a  mining  corporation 
by  cv^atrcUing  a  majority  of  the  stock  and  two  of  the  directors. 
He  closed  down  the  mine,  when  it  was  opeiated  at  a  profit,  for  the 
purpi^ca  of  puivhasing  other  mines  and  of  securing  the  stock  held 
by  the  manager  of  the  corporation,  whom  he  caused  to  be  dis- 
chan:^>d.  He  falsely  represented  to  the  manager  that  the  indebt- 
esiRt^ss  of  the  corporation  was  not  being  materially  reduced,  and 
failtsl  to  dis«l<>se  his  purposes.  He  knew  of  the  manager's  financial 
et^riiitu^n,  anii  icdrtced  him  to  sell  his  stock  at  an  alleged  inade- 
quate price,  stating  that  the  manager  would  get  nothing  for 
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itoek  unless  he  sold  for  the  price  offered.  It  was  not  found  that 
the  manager  did  not  know  that  the  individual  intended  to  ac- 
quire other  property,  but  it  was  found  that  the  individual  did  not 
disclose  the  facts.  Held,  that  in  view  of  the  presumption  that  the 
manager  of  a  corporation  must  be  as  familiar  with  its  affairs 
and  property  as  any  other  member  of  the  corporation,  and  must 
be  familiar  with  the  plans  of  the  corporation  for  the  future,  the 
individual  violated  no  duty  which  he  owed  to  the  manager,  either 
by  misrepresentations  or  concealments,  depriving  the  manager  of 
the  right  to  set  aside  the  sale  on  the  ground  of  fraud.  (Steinfeld 
v.  Nielsen,  381.) 

See  Partnership,  1,  2,  3. 

COUNTIES. 

1.  Counties  —  Bemediss  of  Taxpayers  —  Injunction  —  Payment  of 
Money  by  County  Boaed.^— Under  Civil  Code  of  1901,  paragraph 
955,  providing  that  an  action  for  injunction  may  be  brought  by  the 
district  attorney  whenever  a  board  of  supervisors  shall  without 
authority  of  law  order  any  money  paid  out  of  the  county  treasury,  a 
complaint,  which  nowhere  alleges  that  such  an  order  for  the  payment 
of  any  money  has  been  made,  fails  to  state  a  cause  of  action. 
(Santa  Cruz  Co.  t.  Burgeon,  295.) 

€BIMINAL  LAW. 

1.  Cbiminal  Law — Mubdeb — Insanity — Evidence. — On  a  trial  of  de- 
fendant for  murdering  his  wife,  he  having  pleaded  insanity,  defend- 
ant ha\uig  testified  that  he  had  spent  much  money  in  trying  to  get 
his  wife  to  return  to  Mm,  his  rejected  testimony  that  he  consulted 
a  palmist  and  employed  a  woman  in  Indiana  to  come  to  Arizona 
to  induce  his  wife  to  return,  on  such  woman's  representations  that 
she  could  bring  about  such  return,  was  admissible,  it  being  the  rule 
that  when  insanity  is  the  issue,  while  no  single  act  can  be  decisive, 
any  act  whatever  may  be  significant  to  some  extent,  and  any  and 
all  conduct  of  the  person  is  admissible  in  evidence  without  restric- 
tion as  to  the  kind  of  conduct.     (Groce  v.  Territory,  1.) 

"2.  Cbiminal  Law — Evidence — ^Unoommunicated  Cbiminal  Acts — In- 
admissible.— ^Evidence  of  criminal  intimacy  between  the  wife  and 
another,  not  shown  to  have  been  communicated  to  defendant  being 
tried  for  murder  of  said  wife,  iB  inadmissible.  (Groce  v.  Terri- 
tory, 1.) 

3.  Cbiminal  Law — Mubdeb — Self-defense — ^Evidengs — ^Bbputation  of 
Deceased  must  Have  Been  Known  to  Defendant. — ^Defendant, 
upon  trial  for  murder,  admitted  the  killing  but  claimed  that  he  acted 
in  self-defense.  There  was  no  conflict  in  the  evidence  as  to  the  cir- 
cumstances surrounding  the  killing;  that  the  deceased  was  the  ag- 
gressor but  after  the  first  altercation  he  declined  further  combat 
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before  the  fatal  thot  was  fired.  Defendant  testified  that  he  did  not 
know  the  reputation  of  the  deeeased  in  the  commonitj,  or  his  ehar- 
aeter  as  to  being  a  quarrelsome  and  dangerous  man.  Eeld,  that  it 
was  not  error  to  refuse  to  permit  a  witnesi  to  testify  as  to  the  gea- 
eral  reputation  of  the  deeeased  as  a  violent  and  dangerous  man. 
(Jaime  ▼.  Territory,  5.) 

4.  Cbiminal  Law — ^HoiadDB—YBBoior— Evii>ENCE.~Eiridence  reviewed 

and  held  suiBcient  to  sustain  a  conviction  of  murder.  (Jaime  v. 
Territory,  5.) 

5.  CaiMiNAL   Law — ^Appeal    and    Ebbob — Goubt   EquAULr    Dividkd— 

Ajfibmange. — ^Where  the  members  of  the  supreme  court  are  equally 
divided  in  opinion  as  to  the  dispoial  of  questions  presented  by  an 
appeal,  the  judgment  of  the  district  court  will  be  affirmed. 
(Martin  v.  Territory,  12.) 

6.  Cbihinal   Law — ^Afpbal  and   EiB(»r— Bill   ov  Exckptipns — Cnt- 

TiFicATioN — Rev.  Stats.  Abiz.  1901,  Penal  Code,  sec.  983. — The 
statutes  eoneeming  the  making  of  oral  matters  part  of  the  record 
in  civil  eases  are  controlling  alike  in  criminal  cases  under  section 
983,  iupra,  and  the  certificate  of  the  trial  judge  to  the  reporter's 
transcript  of  the  proceedings  or  to  a  statement  of  facts  covering 
them,  a  prerequisite  to  the  examination  thereof,  under  assignments 
of  error  raising  questions  based  upon  the  testimony,  the  court's  rul- 
ings during  the  trial,  and  the  instructions  to  the  jury.  (Molina 
V.  Territory,  14.) 

7.  Cbiminal  Law — Tbial — Misconduct  of  Pbosecutino  Attobnst. — 

Defendants  in  a  prosecution  for  assault  with  intent  to  commit  rape 
had  not  elected  to  testify  in  their  own  behalf,  and  had  not  put 
their  character  in  issue.  In  his  opening  address  to  the  jury,  the 
assistant  district  attorney  said:  *'I  want  to  call  your  attention  to 
the  faces  and  countenances  of  these  defendants.  Crime  is  stamped 
on  their  faces  and  countenances.  Their  faces  and  countenances  in- 
dicate that  they  are  just  the  kind  of  people  that  commit  crime. 
Their  hard  criminal  faces  and  countenances  are  conclusive  evidence 
of  their  guilt,  and  the  only  evidence  of  their  guilt  you  need  to 
convict  them.  Now,  I  want  you  to  look  at  that  face  [pointing  at 
defendant  Perez]  and  see  if  it  is  not  the  kind  of  face  that  would 
commit  a  crime  like  this."  To  the  defendant's  objection  to  the 
above  remarks  the  court  replied:  "I  will  leave  the  matter  for  jon 
to  reply  to  in  your  argument.  The  district  attorney  is  within  his 
rights."  Whereupon  the  defendant  moved  to  instruct  the  jury  to 
disregard  said  statements,  which  motion  was  denied,  and  immedi- 
ately thereafter  the  district  attorney  further  said  to  the  jury:  "I 
want  you,  gentlemen  of  the  jury,  to  be  the  judges  of  whether  their 
faces  and  countenances  are  not  criminal  as  I  have  stated.  I  will 
leave  it  to  your  judgment.'*  Held,  that  said  remarks  of  the  district 
attorney,  given  almost  the  effect  of  an  instruction  by  the  remarks 
of  the  court,  were  prejudicial  to  the  defendants,  and  the  denial  hj 
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the  court  of  the  motion  to  have  the  same  withdrawn  from  the  jury 
eonatitiited  reTersible  error.     (Perez  t.  Territory,  17.) 

8.  Gbiminaii  Law — ^Former  Jiopabdt — Offbnss  must  bb  Idektioal — 

Bev.  Stats.  Abiz.  1901,  Penal  Code,  beg.  885. — Upon  a  trial  for 
embezzlement  committed  upon  a  certain  date,  several  distinct  appro- 
priations bj  accused  of  specified  sums  of  money  at  different  times, 
including  an  appropriation  upon  a  date  charged,  were  shown.  The 
prosecution  elected  to  stand  on  the  charge  of  an  appropriation 
on  a  certain  date.  Held,  that,  under  section  885,  supra,  providing 
that  when  accused  is  convicted  or  acquitted  or  has  once  been 
placed  in  jeopardy,  the  conviction,  acquittal  or  jeopardy  is  a  bar 
to  another  indictment  for  the  same  offense,  an  acquittal  did 
not  bar  a  subsequent  prosecution  for  the  embezzlements  com- 
mitted at  the  other  times.     (Storm  v.  Territory,  26.) 

9.  Same — Same — Insteuctions — Verdict — ^Direction. — ^Where  the  plea 

of  former  jeopardy  and  acquittal  is  made,  and  the  facts  in  sup- 
port of  the  said  pleas  are  not  in  dispute,  the  court  should  direct  a 
verdict  under  the  pleas.     (Storm  v.  Territory,  26.) 

10.  Criminal  Law — ^Former  Jeopardy — ^DErEcnvE  Verdict — Harmless 

ERnoRr— Rev.  Stats.  Ariz.  1901,  secs.  894,  895,  971,  1174,  Con- 
strued.— Sections  894  and  895,  supra,  provide  that  issues  of  fact 
arising  on  pleas  of  the  former  acquittal  and  once  in  jeopardy  must 
be  tried  by  the  jury.  Section  971  provides  that  on  the  plea  of 
former  acquittal  the  verdict  should  either  be  for  the  territory  or 
for  the  accused.  Section  1174  provides  that  any  departure  from 
the  prescribed  modes  of  the  proceedings  or  any  error  should  not 
affect  the  result  unless  the  accused  were  prejudiced  thereby.  Upon 
a  trial  for  embezzlement  defendant  set  up  a  defense  of  former 
acquittal  and  once  in  jeopardy.  The  facts  upon  these  issues  were 
undisputed,  and  the  court  showed  the  jury  that  pleas  were  not  sus- 
tained, and  instructed  that  the  sole  question  for  them  to  determine 
was  whether  the  accused  was  guilty.  The  jury  thereupon  returned 
a  verdict  of  guilty.  Held,  that  although  the  failure  of  the  jury  to 
return  a  verdict  on  the  pleas  of  the  former  acquittal  and  once  in 
jeopardy  made  a  defect  in  the  verdict,  which  defect  was  not  pre- 
judicial to  the  defendant,  the  verdict  will  stand.  (Storm  v.  Ter- 
ritory, 26.) 

11.  Criminal  Law — Evidenoe — ^Admissibiutt — ^Bbs  Gestae. — The  ad- 
mission of  statements  made  by  injured  persons  after  their  injuries 
is  based  upon  the  theory  that  human  experience  shows  that  under 
circumstances  of  physical  shock  or  great  nervous  excitement,  a  per- 
son will  give  utterances  to  the  truth  as  to  their  knowledge  of  the 
event  which  produced  such  shock  or  nervous  excitement,  and  their 
experience  in  relation  thereto,  and  such  utterance  or  statement  un- 
der this  rule  need  not  be  shown  to  be  contemporaneous  with  the 
event  which  called  it  forth,  providing  there  has  not  been  time  for 
the  exciting  influence  to  lose  its  effect.     (Soto  v.  Territory,  36.) 
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12.  Criminal  Law — Evidxncb — JLeq  Gestae — Admissibilitt. — Where  tlie 
▼ictim  of  an  assault  is  of  an  age  to  render  it  improbable  that  hii 
utterance  was  deliberate  and  its  effect  premeditated  in  anj  degree^ 
it  is  not  required  that  such  utterance,  to  be  admissible  as  e^denee, 
shall  have  been  so  nearlj  contemporaneous  with  the  event  which 
gave  rise  to  it  as  in  the  case  of  sn  older  person  whose  reflective 
powers  are  not  presumed  to  be  so  easilj  affected  or  kept  in  abej- 
ance.     (Soto  ▼.  Territory,  36.) 

13.  Criminal  Law — ^Former  Jeopardy — ^Burden  of  Proof. — ^The  bur- 

den is  upon  the  defendant,  who  sets  up  a  plea  of  former  jeopardy, 
to  prove  bj  a  preponderance  of  the  evidence  that  his  plea  is  well 
founded  in  fact,  the  presumptions  being  against  the  defendant. 
(Storm  T.  Territory,  109.) 

14.  Criminal  Law — Appeal — Disposition  of  Cause — Affirmangb— 
FAHiURB  TO  Assign  Error. — ^Where  no  errors  were  assigned  and  no 
appearance  was  made  for  accused  an  appeal,  the  judgment  of  con- 
viction will  be  affirmed,  no  errors  appearing  on  the  face  of  the 
record,  and  the  verdict  being  supported  by  the  evidence.  (Ciaft 
V.  Territory,  115.) 

15.  Criminal  Law — ^Afpbal — ^Disposition  of  Cause — ^Affirmancb — 
Failure  to  Assign  Esboe. — Where  no  errors  were  assigned,  and  no 
appearance  was  made  for  acoused  on  appeal,  the  judgment  of  con- 
viction will  be  affirmed,  no  errors  appearing  on  the  face  of  the 
record,  and  the  verdict  being  supported  by  the  evidence.  (Williams 
v.  Territory,  113.) 

16.  Criminal  Law — ^Appeal — ^Transobipt— Cebtifioation. — ^Where  the 
reporter's  transcript  of  the  evidence  in  a  criminal  case  was  not  filed 
in  the  trial  court,  or  certified  by  the  trial  judge,  error  could  not  be 
assigned  thereon.     (Musgrave  v.  Territory,  123.) 

17.  Criminal  Law — ^Rape — Abqauut — Instructions. — Where,  in  a 
prosecution  for  assault  to  rape,  the  indictment  was  so  drawn  that 
defendant  might  properly  have  been  found  guilty  of  simple  assault, 
if  the  evidence  warranted  it,  the  court  did  not  err  in  charging  that, 
if  the  jury  were  satisfied  beyond  a  reasonable  doubt  that  defendant 
assaulted  prosecutrix,  but  they  were  not  satisfied  beyond  a  reason- 
able doubt  of  his  felonious  intent  to  have  sexual  intercourse  with 
her,  they  should  convict  him  of  simple  assault.  (Musgrave  ▼.  Ter- 
ritory, 123.) 

18.  Criminal  Law— Appeal — ^Prejudice. — ^Where  accused  was  convicted 
of  assault  with  intent  to  rape,  he  was  not  prejudiced  by  an  instruc- 
tion authorizing  his  conviction  under  certain  circumstances  of  sim- 
ple assault.     (Musgrave  v.  Territory,  123.) 

19.  Criminal  Law — Appeal — ^Bbpusal  of  Continuance — ^Discretion — 

Beyiew. — The  granting  or  withholding  of  a  continuance  rests  in 
the  sound  discretion  of  the  trial  court,  and  its  action  thereon  will 
not  be  reversed  on  appeal  unless  it  is  manifest  that  the  discretion 
has  been  abused.     (Eytinge  v.  Territory,  131.) 
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20.  Criminal   Law  —  Continuancb  —  Application  —  Verification    of 

Pacts — Information — ^Belief. — It  is  not  an  abuse  of  discretion 
to  deny  accused  a  continuance,  where  all  the  material  facts  on  the 
basis  of  which  the  continuance  is  sought  are  averred  on  informa- 
tion and  belief  without  setting  forth  the  sources  of  the  informa- 
tion.    (Ejtinge  ▼.  Territory,  131.) 

21.  Criminal  Law — ^Appeal — Examination  of  Jurors — ^Discretion. — 

In  the  absence  of  an  abuse  of  discretion,  the  refusal  of  the  trial 
court  to  permit  certain  questiQus  to  be  asked  of  jurors  on  their 
voir  dire  is  not  ground  for  reversal,  though  the  questions  are  per- 
tinent.    (Eytinge  v.  Territory,  132.) 

22.  Criminal  Law — Appeal — Prejudice. — ^In  a  prosecution  for  homi- 

cide, defendant  was  not  permitted  to  ask  six  jurors  on  their  voir 
dire  whether  each  one  had  a  belief  as  to  whether  decedent  was 
killed  or  not.  Two  of  the  six  were  excused  for  cause,  and  the 
remaining  four  were  examined  by  accused  with  sufficient  elabora- 
tion to  exclude  any  basis  for  reasonable  contention  that  failure  to 
have  such  specific  question  answered  was  prejudicial  to  him.  Held, 
that  the  exclusion  of  the  question  was  not  ground  for  reversal. 
(Eytinge  v.  Territory,  132.) 

23.  Criminal  Law — ^New  Trial — ^Newlt  Discovered  Evidence. — A  new 

trial  cannot  be  granted  accused  for  newly  discovered  evidence  which 
is  cumulative.     (High  v.  Territory,  146.) 

24.  Criminal  Law — ^New  Trial — ^Newly  Discovered  Evidence — ^Dili- 

gence.— ^A  new  trial  will  not  be  granted  for  newly  discovered  evi- 
dence where  there  is  an  entire  absence  of  diligence  in  its  procure- 
ment.    (High  V.  Territory,  146.) 

26.  Criminal  Law  —  Instructions  —  Burden  of  Proof. — ^Where,  in  a 
prosecution  for  homicide,  the  court  charged  that  accused  could  not 
be  convicted  unless  the  evidence  excluded  every  reasonable  hypothe- 
sis but  that  of  guilt;  that,  no  matter  how  strong  the  circumstances 
were,  they  did  not  constitute  proof  required  by  law  if  they  could 
be  reasonably  reconciled  with  the  theory  that  defendant  acted  in 
self -defense ;  that  defendant  was  presumed  innocent;  and  that  such 
presumption  remained  until  overcome  by  evidence  satisfying  the 
jury  beyond  reasonable  doubt  of  his  guilt — ^an  instruction  in  the 
language  of  Penal  Code  of  1901,  section  933,  that,  the  commission 
of  homicide  by  defendant  being  proved,  the  burden  of  proving 
mitigating  circumstances  justifying  or  excusing  it  was  on  defend- 
ant, unless  the  proof  on  the  part  of  the  prosecution  tended  to  show 
that  the  crime  committed  amounted  only  to  manslaughter,  or  that 
defendant  was  justifiable  or  excusable^  was  proper.  (Bryant  v. 
Territory,  165.) 

26.  Criminal  Law  —  Appeal  by  Prosecution  —  Hioht  of  Bbview. — A 
judgment  sustaining  a  demurrer  to  the  indictment  and  dismissing 
the  case  is  a  bar  to  a  further  prosecution  for  the  offense,  and  will 
not  be  reversed  on  appeal  under  Penal  Code  of  1901,  section  1Q38, 
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authorising  the  territoiy  to  appeal  on  matters  of  law  alone.  (Ter- 
ritory T.  Norria,  176.) 

27.  Cbiminal  Law — ^Appeal — ^Review. — ^Under  Penal  Code  of  1901,  flec- 

tion 1038,  authorizing  the  territory  to  appeal  in  criminal  actions  on 
matters  of  law,  and  providing  that  the  attorney  general  shall  file 
the  appeal  on  his  being  of  the  opinion  that  a  question  has  been 
erroneously  decided,  and  that  it  is  important  for  the  supreme  court 
to  decide  the  same,  an  appeal  from  a  judgment  sustaining  a  de- 
murrer to  the  indictment  and  dismissing  the  case  will  be  dismissed 
on  the  failure  of  the  attorney  general  to  indicate  on  what  point  he 
desires  the  decision  of  the  supreme  court.  (Territory  ▼.  Norris, 
176.) 

28.  Criicinal  Law — Appeal — Findings — Conclusiveness — CoNPUcnxa 

Evidence. — ^An  appellate  court  will  not  disturb  a  verdict  on  con- 
flicting evidence  if  there  is  any  substantial  evidence  to  support  it, 
the  question  not  being  whether  the  appellate  court  would  have  ren- 
dered the  same  verdict,  but  whether  there  was  no  evidence  to  sup- 
port it,  so  that  it  must  be  presumed  to  have  been  rendered  through 
an  improper  motive.     (Quong  Yu  v.  Territory,  183.) 

29.  Ceiminal  Law — Instructions — Construing  as  a  Whole. — A  part 
of  a  paragraph  in  an  instruction,  or  a  particular  expression  therein, 
should  not  be  considered  entirely  apart  from  its  context,  but  the 
whole  instruction  should  be  considered  together.  (Quong  Yn  ▼.  Ter- 
ritory, 183.) 

30.  Criminal  Law — Trial — Instructions — On  Weight  op  Evidence. — 

Accused's  accomplice  testified  that  he  and  defendant  entered  a  store 
and  removed  goods  and  took  them  to  accused's  place,  and  the  court 
instructed  that,  before  accused  could  be  convicted  on  the  testimony 
of  the  accomplice,  the  latter's  testimony  must  be  corroborated  by 
other  evidence  which,  in  itself,  and  without  the  aid  of  the  accom- 
plice's testimony,  tended  to  connect  accused  with  the  offense,  and 
the  corroboration  was  not  sufficient  if  it  merely  showed  the  com- 
mission of  the  ofTcnse  or  the  circumstances  thereof,  and,  if  accused 
got  the  goods  in  some  other  way  than  by  being  present  when  the 
burglary  was  committed,  he  could  not  be  convicted,  but  the  jury 
could  take  into  account  the  testimony  as  to  the  goods  being  in  his 
possession,  and,  if  that  testimony  corroborated  the  accomplice's  tes- 
timony that  accused  was  present,  he  could  be  convicted,  and  "if  the 
jury  believed  that  the  goods  were  taken  to  accused's  place  in  con- 
nection with  the  burglary,  they  being  found  in  his  possession,  that 
was  a  corroboration  of  the  accomplice's  testimony  which  could  be 
considered."  Held,  that  the  part  of  the  instruction  quoted  was  not 
a  charge  on  the  weight  of  the  evidence,  but  an  instruction  that  the 
evidence  mentioned  constituted  a  corroboration  of  the  accomplice's 
testimony,  and  was  proper.     (Quong  Yu  v.  Territory,  183.) 

81.  Criminal  Law — Evidencb — Testimont  of  Accompucb — Corrobora- 
tion— Admissibility. — ^Accused  may  object  to  testimony  of  an  ae- 
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complice  until  the  introduction  of  other  eyidence  tending  to  estab- 
lish guilt,  when  the  court  must  either  exclude  the  accomplice's 
testimony,  or  admit  it  under  a  ruling  that  the  other  evidence  is 
sufficient,  or  upon  the  promise  of  the  prosecution  to  subsequently 
supply  such  other  evidence  so  as  to  make  the  accomplice's  testimony 
competent.     (Quong  Yu  v.  Territory,  183.) 

82.  Criminal  Law — Instructions — Testimony  ow  Acoompucs — Sufpi- 
ciSNCY  or  Cobkoboratino  Evidengx. — Upon  determining  that  the 
other  testimony  is  sufficient  to  connect  accused  with  the  crime  so  as 
to  admit  testimony  of  an  accomplice,  the  court  can  instruct  that 
the  corroborating  testimony  is  sufficient  to  authorize  the  considera- 
tion of  the  accomplice's  testimony,  if  it  does  not  comment  or  in- 
struct on  the  weight  of  such  eorroboiating  evidence.  (Quong  Yu 
▼.  Territory,  183.) 

83.  Criminal  Law  —  Province  op  Jury  —  Question  or  Law  —  Suryi- 
CIENCY  or  COBROBORATINO  EVIDENCE. — ^Whether  the  independent  evi- 
dence required  to  render  an  accomplice's  testimony  admissible  tends 
to  establish  accused's  guilt  so  as  to  authorize  the  admission  of  the 
accomplice's  testimony  is  a  question  for  the  court.  (Quong  Yu  v. 
Territory,  183.) 

84.  Criminal  Law — ^Province  or  Jury — ^Weight  or  Evidence — Cor- 
roboration BY  Accomplice. — ^The  weight  of  evidence  corroborating 
an  accomplice's  testimony,  and  the  extent  to  which  it  tends  to  prove 
accused's  guilt,  is  for  the  jury.     (Quong  Yu  v.  Territory,  183.) 

85.  Criminal  Law — Yerdict — Conclusiveness. — ^A  verdict  on  conflict- 
ing evidence  rendered  on  proper  instructions  will  not  be  disturbed 
on  appeal.     (Dean  v.  Territory,  189.) 

86.  Criminal  Law — Admissibility  or  EvmsNCB — ^Intent. — Though 
where  intent  is  material,  the  jury  may  infer  it  from  the  circum- 
stances connected  with  accused's  act,  accused  may  also  testify  di- 
rectly as  to  what  his  intent,  belief,  or  motive  was  at  the  time. 
(Byan  v.  Territory,  208.) 

See  Appeal  and  Error,  8,  4;  Statutes,  1;  Trial,  2* 
GBOSS-COMPLAINT.    See  Appeal,  4. 
BANGEBOUS  PBEMISES.    See  Negligence,  1. 
DEFECT  OF  PABTIES.    See  Corporations,  9. 

DEPOSITIONS. 

1.  Depositions — ^Failubb  or  Witness  to  Appeab — Interrogatories 
Taken  as  CoNrEssED — ^ErrEcr  on  Subsequent  T  stimony. — ^Re- 
vised Statutes,  1901,  sections  2516, 2517,  authorize  a  >tary  to  compel 
the  attendance  of  witnesses  to  answer  interrogatoK  on  the  taking 
of-  depositions;  and  when  these  provisions  have  be      complied  with 
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DEPOSITIONS  (Continued). 

bj  the  notary,  and  a  witness  fails  to  appear,  the  interrogatories  maj, 
nnder  section  2531,  be  taken  as  confessed.  Held,  that  the  testimonj 
of  one  who  failed  to  appear  before  the  notary  was  not  inadmissible 
at  the  subsequent  trial,  on  the  ground  that  no  evidence  ineonsistent 
with  the  interrogatories  taken  as  confessed  was  admissible,  where 
the  notary  did  not  comply  with  sections  2516,  2517,  since  in  sncli 
case  the  penalty  provided  by  section  2531  was  not  incurred. 
(Greene  v.  Hereford,  85.) 

2.  Depositions  —  Intebbooatobies  —  Responsiveness    or    Akswkl — 

Where  an  interrogatory  calls  upon  deponent  to  state  conversations 
which  he  had  with  a  person,  and  asks  him  to  state  when  and  where 
each  of  such  conversations  took  place,  and  who  was  present,  and  all 
that  was  said,  the  answer  is  properly  stricken  out,  where  the  witn^s 
did  not  attempt  to  give  the  conversations,  but  only  stated  that  he 
told  the  person  certain  things,  and  where  a  large  portion  of  the  an- 
swer is  incompetent,  because  it  is  testimony  concerning  the  contents 
of  written  documents  and  witness'  condusiona  as  to  the  effect 
thereof.     (Greene  v.  Hereford,  85.) 

3.  Depositions — Admissibiutt  in  Evidence. — ^Where  a  deposition  is 

excluded  at  a  trial,  a  request  to  permit  the  reading  of  an  answer  to 
an  interrogatory  in  such  deposition  is  properly  denied.  (Greene  v. 
Hereford,  85.) 

4.  Depositions — Exhibits — AoiassiBiLiTT. — ^Where,  in  an  action  on  a 

bond  guaranteeing  the  honesty  of  the  cashier  of  a  bank,  it  was 
sought  to  show  embezzlement  by  the  cashier,  by  showing  the  differ- 
ence between  the  accounts  kept  by  him  and  the  accounts  shown  by 
the  monthly  statements  of  correspondent  banks,  identified  by  a 
witness  and  examined  by  defendant's  expert,  who  reported  to  it 
the  statements  referred  to  in  the  depositions  of  the  officers  of  the 
correspondent  banks,  and  returned  as  exhibits  with  the  depositions, 
were  properly  received  in  evidence.  (Title  Guaranty  etc.  Co.  v. 
Nichols,  405.) 

EMBEZZLEMENT. 

1.  Embezzlement — ^Natube  or  Oitense. — ^Embezzlement  is  not  a  eon- 

tinning  offense,  but  is  one  in  which  each  misappropriation  is  a  dis- 
tinct crime.     (Storm  v.  Territory,  26.) 

2.  Embezzlement — Natubb    of    Offense — ^Bey.    8tatb.    Abiz.    1901, 

Penal  Code,  segs.  398  and  457,  Constbued. — Sections  398  and  457 
mprot  provide  that  every  officer  of  any  county  charged  with  the 
safekeeping  of  the  public  moneys  who,  without  authority  of  law, 
appropriates  the  same  to  his  own  use,  should  be  punished;  and  de- 
fine embezzlement  as  the  fraudulent  appropriating  of  property  by 
one  to  whom  it  has  been  intrusted.  Held,  that  the  appropriation 
by  a  county  treasurer  to  his  own  use,  without  authority  of  law,  of 
public  moneys  in  his  official  position  is  fraudulent,  and  constitutes 
the  crime  of  embezzlement.     (Storm  v.  Territoiy,  26.) 
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EVIDENCE. 

1«  £viDXNOB-*STATB]fZNTS    07    CHILD   TOO    YOXTNO   TO    TSSTIFY — AdMIS- 

8IBILITT.— The  statementB  of  a  child  made  after  an  alleged  assault 
had  been  committed  upon  him  were  admissible  in  evidence,  notwith- 
standing the  fact  that  he  was  incompetent  to  testif j  because  of  his 
age.     (Soto  y.  Territoiy,  36.) 

2.  Saue — Sams — Sams. — ^Where  a  boy  four  years  of  age  was  sent  bj 

his  mother  to  a  store  a  few  blocks  distant  from  home  and  he  re- 
turned in  about  an  hour  and  a  half  crying  bitterly,  and  upon  ex- 
amination evidences  were  found  which  tended  to  show  that  the 
infamous  crime  against  nature  had  been  committed  upon  him,  and 
he  told  his  mother  what  had  occurred  between  defendant  and  him, 
it  was  within  the  sound  discretion  of  the  court  upon  the  trial  of 
defendant  for  said  assault  to  allow  the  mother  to  testify  as  to  the 
statements  made  by  the  boy.     (Soto  v.  Territory,  36.) 

3.  EviDENCB — Documents — ^Best  Evidenck. — ^A  general  manager  of  a 

corporation  may  not  testify  as  to  what  the  nature  of  his  duties  are, 
where  the  by-lawi  of  the  corporation  prescribe  such  duties,  since  th« 
by-laws  are  the  best  evidence.     (Greene  y.  Hereford,  85.) 

4.  Evidence — Hypothetical  Questions— Conformity  to   Evidencb. — 

Where  plaintiff  replevied  cattle  held  by  defendant  for  pasturage 
under  a  contract  entitling  plaintiff  to  remove  the  cattle  after  the 
first  crop  pasturage  was  exhausted  until  defendant  sowed  the  field 
and  the  new  pasturage  was  ready,  a  hypothetical  question  as  to  the 
effect  upon  cattle  of  keeping  them  ten  days  upon  first  crop  hay  was 
properly  refused,  there  being  no  evidence  that  the  hay  upon  which 
the  cattle  were  fed  while  they  were  detained  was  "first  crop"  hay, 
and  the  question  not  correctly  stating  the  period  that  elapsed  from 
the  time  defendant  refused  to  permit  their  removal  to  the  time  they 
were  replevied.     (Bouvier  v.  Brass,  310.) 

5.  Evidence — Pabol  Evidence — Admissibility. — ^Where,   in  an   action 

on  a  bond  and  its  renewals  guaranteeing  the  honesty  of  an  em- 
ployee, the  renewals  received  in  evidence  did  not  disclose  with 
whom  the  business  of  obtaining  them  was  done,  parol  evidence  on 
that  subject  was  admissible.  (Title  Guaranty  etc.  Co.  v.  Nichols, 
405.) 

See  Burglary,  1,  2;  Criminal  Law,  1,  2,  3,  4,  11,,  12;  Mines  and 
Minerals  4;  New  Trial,  1,  2;  Parent  and  Child;  Replevin,  1; 
Statutes,  2;  Trusts,  1. 

FIDUCIARY  RELATION.     See  Corporations,  13,  14,  15,  16,  26,  27,  28. 

FINDINGS.    See  Appeal,  2;  Appeal  and  Error,  7;  Trial,  8. 

FORCE.    See  Rape,  2. 

FORECLOSURE.    See  Mortgages,  3,  4,  6. 
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TOBEIGN   COBPOBATIONa    See   Advene  Pooeiiioii,   1;    GoMtita- 
tional  Law,  1;  Corporations,  1. 

FOBMEB  JEOPABDY.    See  Criminal  Law,  8,  10,  13;  Jury,  L 

FBAUD. 

L  Fbaud — Acts  Oonbtitutino  Fraud— Contract  to  Convby  Pbopkbtt 
OF  Third  Psrson. — It  ie  not  prima  facie  frandolent  for  one  pema 
to  contract  to  convey  to  a  second  person  the  property  of  a  third 
person,  without  provision  for  payment  of  any  sum  to  the  third 
person,  even  though  the  relation  between  the  first  person  and  the 
the  third  person  be  fiduciary,  as  to  establish  fraud  it  must  appear 
that  the  third  person  was  in  fact  deprived  of  his  property.  (Pick- 
thall  V.  Steinfeld,  230.) 

See  Parent  and  Child;  Sales,  2. 

FBAUDS,  STATUTES  OF. 

1.  Frauds,  Statutb  of— Lkasxs — ^Validitt — "Lawvully  Authorizbk*' 
Under  Civil  Code  of  1901,  paragraphs  721,  725,  732,  2696,  providing 
that  no  estate  in  land  for  a  term  of  more  than  one  year  shall  be  con- 
veyed, except  by  an  instrument  in  writing  subscribed  by  the  party 
disposing  of  the  same,  "or  by  his  agent  thereunto  authorized  in  writ- 
ing," that  every  conveyance  of  zeal  estate  must  be  acknowledged,  and 
that,  when  an  instrument  intended  as  a  conveyance  shall  fail,  the 
same  shall  be  valid  as  a  contract  on  which  a  conveyance  may  be  en- 
forced, and  prohibiting  actions  on  any  lease  for  more  than  one  year, 
unless  in  writing  and  signed  by  the  party  to  be  charged,  "or  by  some 
person  hy  him  thereunto  lawfully  authorised,"  a  lease  for  more  than 
a  year,  signed  by  one  of  the  parties  to  be  charged  therein  and  by  a 
person  verbally  authorised  by  the  other  party,  but  not  acknowledged 
by  either,  is  not  a  valid  lease,  but  is  not  within  the  prohibition  in 
paragraph  2696,  and  is  enforceable  as  a  contract  to  lease,  the  words 
"lawfully  authorized"  in  paragraph  2696  not  meaning  an  authorisa- 
tion in  wril^ng.    (Murphey  v.  Brown,  268.) 

HIGHWAYS. 

1.  Highways — Estabushicbnt. — ^The  establishment  of  public  highways 

is  governed  entirely  by  statute,  and  roads  established  otherwise 
than  as  expressly  provided  thereby  are  not  public  highways.  (Tuc- 
son Con.  Copper  Co.  v.  Beese,  226.) 

2.  Same — Samb — Statutory   Provisions. — Civil   Code   of   1901,   para- 

graph 8956,  declares  that  roads  located  as  public  highways  by  ib» 
board  of  supervisors,  or  roads  in  public  use  which  have  been  re- 
corded as  public  highways  by  authority  of  the  board,  shall  be  puUie 
highways.  Paragraph  3972  provides  that  the  board  may  lay  out 
or  change  a  public  road  on  petition  of  resident  taxpayers  of  the 
county,  and  shall  cause  the  location  to  be  reeorded  in  the  eounty 
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HIGHWAYS  (CJontinued). 

recorder's  office.  Held,  that  only  such  roads  as  are  located  and 
recorded  bj  the  board  are  public  highways,  and  the  mere  declara- 
tion that  a  map  showing  a  road  was  the  official  map  of  the  county, 
without  recording  or  filing  the  map  for  record  in  the  county  re- 
corder's office,  did  not  make  the  road  a  public  highway.  (Tucson 
Con.  Copper  Co.  y.  Beese,  226.) 

8.  Same — Same — ^Resolution  or  Local  Authority. — ^A  resolution  of 
the  board  of  supervisors  accepting  a  right  of  way  for  the  con- 
struction of  highways  over  public  lands  as  granted  by  Congress 
(Eev.  Stats.,  sec.  2477;  U.  S.  Comp.  Stats.  1901,  p.  1567),  as  far 
as  the  grant  related  to  a  certain  road  described,  which  resolution 
was  recorded  in  the  office  of  the  county  recorder,  would  not  make  the 
road  described  a  public  highway,  where  it  did  not  appear  that  the 
resolution  was  made  on  petition  of  taxpayers,  nor  that  the  road 
as  laid  off  was  recorded.     (Tucson  Con.  Copper  Co.  t.  Beese,  226.) 

4.  Same — Same — Grant  of  Bight  or  Way  by  National  Government. 
Bevised  Statutes  of  the  United  States,  section  2477  (IT.  S.  Comp. 
Stats.  1901,  p.  1567),  granting  the  right  of  way  for  the  con- 
struction of  highways  over  public  lands  not  reserved  for  public 
use,  does  not  operate  to  grant  such  rights  of  way  and  establish 
highways  contrary  to  the  laws  of  the  state  or  territory  in  which  the 
lands  affected  are  located.  (Tucson  Con.  Copper  Co.  v.  Beese, 
226.) 

HOMICIDE. 

1.  Homicide — Indictment — Sufficiency. — An    indictment    which    does 

not  allege  the  ''means  or  instrument  by  which  the  mortal  wound  was 
inflicted,"  or  the  nature  of  the  wound  inflicted,  is  not  fatally  de- 
fective, since  such  allegations  are  not  necessary  under  our  code. 
(Molina  v.  Territory,  14.) 

2.  Homicide — "Muedee" — Deorees — Statutes — "Other" — Murder,    by 

Poison — "Implied  Malice" — "Express  Mauce." — Penal  Code  of 
1901,  section  172,  declares  that  "murder"  is  the  unlawful  killing 
of  a  human  being  with  malice  aforethought.  Such  malice  is  express 
or  implied.  It  is  express  when  there  is  manifested  a  deliberate 
intention  unlawfully  to  take  away  the  life  of  a  fellow  creature,  and 
is  implied  where  no  considerable  provocation  appears,  or  where  the 
circumstances  attending  the  killing  show  an  abandoned  and  malig- 
nant heart.  Section  173  declares  that  all  murder  perpetrated  by 
poison  or  by  any  other  kind  of  willful,  deliberate  and  premeditated 
killing,  or  which  is  committed  in  the  perpetration  of,  or  attempt 
to  perpetrate,  arson,  rape,  robbery,  burglary,  or  mayhem,  is  murder 
in  the  first  degree,  and  all  other  kinds  of  murder  are  in  the 
second  degree.  Held,  that  the  word  "other"  in  section  173  was 
used  to  supply  the  sense  of  addition  to  the  enumeration;  and  hence 
an  instruction  that  it  was  not  essential  to  a  verdict  of  murder  in 
ZII  Aris.— 29 
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HOMICIDE  (Contmued). 

the  first  degree  bj  poison  that  there  should  he  proof  that  defend- 
ant administered  the  poison  to  decedent  with  a  specific  intent  to 
kill  him  was  proper,  malice  being  implied.  (Eytinge  y.  Territory, 
132.) 

3.  HoMiciDK-— Statutes — "MusDEB."~Penal  Code  of  1901,  section  173, 

provides  that  all  "murder"  which  is  perpetrated  bj  means  of  poison 
or  lying  in  wait  or  by  any  other  kind  of  willful,  deliberate,  or 
premeditated  killing,  or  which  is  committed  in  the  perpetration  of 
certain  offenses,  shall  be  murder  in  the  first  degree,  and  all  other 
kinds  of  murder  are  in  the  second  degree.  Held,  that  such  section 
does  not  prescribe  that  all  "killing"  perpetrated  by  means  of  poison 
is  murder  in  the  first  degree,  but  that  all  "murder"  so  perpetrated 
is  so;  the  word  "murder"  being  there  used  to  denote  all  that  ia 
eovered  in  the  definition  of  that  word  in  section  172,  defining 
murder  as  the  unlawful  killing  of  a  human  being  with  malice 
aforethought^  etc.     (Eytinge  v.  Territory,  132.) 

4.  Homicide — Inbtbuotions — Elements   op   Oitensx. — ^Where   an   in- 

struction directed  that  a  conviction  could  be  had  only  on  proof  of 
malice,  it  was  not  obnoxious  to  the  suggestion  that  it  failed  to 
authorize  an  acquittal  if  the  killing  was  excusable,  or  as  author- 
ising a  conviction  of  murder  on  evidence  which  would  support  a 
conviction  of  manslaughter  only.     (Eytinge  ▼.  Territory,  133.) 

5.  Homicide — Sslt-defense — ^Instbuctioms. — An  instruction  in  the  lan- 

guage of  Penal  Code  of  1901,  sections  181,  182,  that  belief  by  ac- 
cused of  great  bodily  injury  or  loss  of  life,  in  order  to  constitute 
self-defense,  must  have  been  such  as  would  have  been  sufScient  to 
excite  the  fears  of  a  reasonable  person,  and  that  a  bare  fear  of  the 
commission  of  the  violence  to  prevent  which  a  homicide  may  be  law- 
fully committed  is  not  sufficient  to  justify  it,  but  the  circumstances 
must  be  sufficient  to  excite  the  fears  of  a  reasonable  person,  and 
the  party  killing  must  have  acted  under  the  influence  of  such  fears 
alone,  was  proper.     (Bryant  y.  Territory,  165.) 

See  Criminal  Law,  4. 

INDIANS. 

1.  Indians  —  Punishment  of  Inddins  —  Statutobt  Authorttt. — ^Re- 

vised Statutes  of  the  United  States,  section  2149,  authorizing  the 
commissioner  of  Indian  affairs  to  remove  from  any  tribal  reserva- 
tion any  person  whose  presence  within  the  reservation  may  be  detri- 
mental to  the  peace  and  welfare  of  the  Indians,  etc.,  only  authorises 
the  removal  of  troublesome  persons  from  a  reservation,  and  does  not 
imply  authority  to  detain  them  in  confinement  after  such  removal. 
(In  re  By-a-lU-le,  150.) 

2.  iNDUNs — "PaisoNKBs  07  Was"— Bbmoyal  vbom  Bbssbyation. — On 

the  representations  of  the  Secretary  of  the  Interior,  the  Secretary 
of  War  sent  troops  into  the  vicinity  of  an  Indian  reservation  to 
serve  as  a  repressing  influence  on  the  Indians,  a  group  of  whons. 
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INDIANS  (Continued). 

under  a  leader,  threatened  trouble.  The  officer  in  command  arrested 
the  leader  and  some  of  his  immediate  followers.  While  the  arrest 
was  made,  the  troops  were  fired  on  bj  other  Indians,  and  the  fire 
was  returned.  The  Indians  arrested  were,  on  the  recommendation 
of  the  Secretary  of  the  Interior,  confined  for  an  indefinite  period  at 
hard  labor,  on  condition  that  they  could  be  released  whenever  it 
might  be  deemed  wise  to  do  so.  Held,  that  the  Indians  were  not 
"prisoners  of  war,"  and  their  detention  could  not  be  justified  on  the 
ground  that  a  state  of  war  existed.     (In  re  Bj-a-lil-le,  150.) 

3.  Indians — ^Punishment  or  Induns — ^Regulations. — ^Though  the  In- 

dians are  the  wards  of  the  United  States,  acting  through  executive 
officers  pursuant  to  regulations  promulgated  under  the  authority  of 
the  President,  pursuant  to  Revised  Statutes  of  the  United  States, 
sections  463,  465  (U.  S.  Gomp.  Stats.  1901,  pp.  262-264),  yet  in 
the  absence  of  such  regulations  defining  what  conduct  of  Indians 
shall  be  deemed  reprehensible  and  subject  them  to  correction,  it 
does  not  rest  in  executive  discretion  to  administer  corrective  punish- 
ment; and  particularly  is  this  true  as  to  members  of  a  tribe  having 
a  treaty  vrith  the  United  States,  covenanting  that  bad  Indians  shall 
not  be  punished  by  the  United  States  except  pursuant  to  laws  defin- 
ing their  offenses  and  prescribing  the  punishments  therefor.  (In 
re  By-a^lil-le,  150.) 

INDICTMENT.    See  Conspiracy,  1;  Homicide,  1;  Rape,  1. 

INJUNCTION. 

1.  Injunction — ^Wrongful    Injunction — Remedy. — The    remedy    for 

damages  caused  by  a  wrongful  injunction  is  an  action  on  the  bond. 
(World's  Fair  Min.  Co.  v.  Powers,  285.) 

2.  Injunction — Anticipated  Action. — ^Unless  expressly  authorized  by 

statute,  injunction  will  not  lie  to  restrain  anticipated  action  or  a 
mere  threat  of  a  county  board  of  supervisors,  where  no  action  has 
been  taken,  official  order  given,  or  attempt  made  by  them  to  perform 
or  accomplish  the  act  asked  to  be  enjoined.  (Santa  Cruz  County 
T.  Burgeon,  295.) 

8.  Same — ^Adequate  Remedy  at  Law. — ^An  injunction  on  general 
equitable  grounds  wiH  not  be  granted  where  there  is  an  adequate 
remedy  at  law.     (Santa  Cruz  County  v.  Burgoon,  295.) 

4.  Same — Same. — C^vil  Code  of  1901,  paragraph  955,  authorizing  the 

district  attorney  to  bring  suit  in  the  name  of  the  county  for  the  re- 
covery of  money  unlawfully  paid  by  the  county  board  of  supervisors 
against  such  supervisors  and  the  party  or  parties  in  whose  favor  the 
order  shall  have  been  made,  gives  in  express  terms  an  adequate 
remedy  at  law  precluding  injunction  on  general  equitable  grounds 
against  payment,  where  an  injunction  cannot  be  had  under  the 
statute  because  no  order  for  payment  of  money  has  as  yet  been  made. 
(Santa  Cruz  County  v.  Burgoon,  295.) 

See  Counties,  1;  Nuisance,  1,  2;  Waters  and  Watercourses,  3. 
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INSANITY.    See  Appeal  and  Error,  1;  Criminal  Law,  1. 

INSURANCE. 

1.  Insueanck — Guaranty  Insubangi — CoNTiiAC?r — Oonstbuction.— A 
bond  guaranteeing  the  honesty  of  the  cashier  of  a  bank  was  issued 
on  condition  that  the  cashier  would  be  required  to  make  monthly  ac- 
counts to  the  directors,  and  that  his  accounts  would  be  examined 
monthlj  by  the  auditor  of  the  bank.  A  renewal  bond  was  issued 
on  the  application  of  the  bank,  stating  that  the  accounts  of  the 
cashier  had  been  examined  and  found  correct,  and  that  he  had 
performed  his  duties  in  an  acceptable  manner.  The  evidence 
showed  that  the  bank  had  examined  the  accounts  of  the  eaahier, 
and  had  found  them  correct,  and  that  the  auditor  had  examined 
the  accounts  monthly,  and  had  found  them  correct.  The  eashier 
had  embezzled  the  bank's  money,  but  the  examinations  failed  to 
detect  it  because  of  the  method  of  concealing  his  crime.  Held, 
that  the  renewal  bond  was  enforceable  because  the  bank  had  not* 
guaranteed  the  correctness  of  the  cashier's  accounts,  but  had  only 
stated  that  the  accounts  had  been  found  correct  on  an  examination. 
(Title  Guaranty  etc.  Co.  v.  Nichols,  405.) 

2.  Sams — Samb — Actions — Issues. — ^Where,  in  an  action  on  a  fidelity 
bond,  guaranteeing  the  honesty  of  the  cashier  of  a  bank,  the  bank 
showed  a  compliance  with  the  bond  by  making  the  required  exam- 
inations of  the  accounts  of  the  cashier,  and  no  issue  was  raised 
as  to  the  competency  of  the  auditor  making  the  examinations,  the 

.  questions  as  to  the  fidelity  and  diligence  of  the  auditor,  and  the 
reasons  why  the  cashier's  defalcations  were  not  earlier  discovered, 
were  immaterial,  except  in  determining  whether  the  examinations 
were  made  in  good  faith.  (Title  Guaranty  etc.  Co.  y.  Nichols, 
405.) 

3.  Samje — Same — Same — Same. — In  an  action  on  a  bond  guaranteeing 
the  honesty  of  the  cashier  of  a  bank,  issued  on  the  application  of 
the  bank,  stating  that  the  cashier's  accounts  had  been  examined, 
and  had  been  found  correct,  an  instruction  that,  if  the  statement 
of  the  bank  was  ''untrue,"  there  could  be  no  recovery  for  any 
defalcation  was  misleading,  as  leading  the  jury  to  apply  the  word 
''untrue"  to  the  correctness  of  the  cashier's  accounts,  instead  of 
applying  it  to  the  statement  that  an  examination  had  been  made, 
and  that  such  examination  found  them  correct.  (Title  Ghiaranty 
etc.  Co.  V.  Nichols,  405.) 

INSTEUCTIONS.      See  Criminal  Law,  9,  17,  25,  29,  30,  32;  Homicide, 
4,  6;  Bape,  3;  Trial,  2,  3,  4,  9. 

INTERROGATORIES.    See  Depositions,  1,  2. 

JUDGMENT. 

1,  Judgment — Vacation — ^Procedure. — On  motion  by  a  corporation  to 
vacate  a  judgment  against  it  obtained  on  confession  by  the  pres- 
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ident  of  indebtedness  so  far  as  concerned  the  question  of  alleged 
collusion  by  the  president  and  his  personal  interest,  it  was  proper 
to  weigh  the  facts  presented  either  on  affidavits  or  oral  evidence. 
(Arizona  Min.  etc.  Co.  v.  Benton^  373.) 

2.  Sams — Samx — Saice. — On  motion  to  vacate  a  judgment  obtained  bj 

confession  and  to  allow  a  defense,  the  court  should  not  pass  upon 
the  merits  of  the  defense  alleged  where  a  valid  defense  is  prima 
facie  shown  by  an  affidavit  of  merits  or  bj  a  verified  answer  ex- 
plicitly showing  its  nature  and  sufficiency,  since  such  determination 
deprives  the  defendant  of  his  day  in  court  and  of  a  right  to  appeal 
therefrom.     (Arizona  Min.  etc.  Co.  v.  Benton,  373.) 

3.  Same — Samb — ^Judicial    Discbetion. — Whether    a    defendant    may 

open  a  default  or  have  a  judgment  set  aside  is  discretionary  with 
the  trial  ^ourt,  but  the  determination  must  rest  on  a  proper  presen- 
tation of  the  moving  party  of  sufficient  grounds  to  invoke  exercise 
of  the  discretion  and  of  facts  showing  prvma  facie  a  valid  defense. 
(Arizona  Min.  etc.  Co.  v.  Benton,  373.)^ 

See  Mines  and  Minerals,  1. 

JUBISDICTION  op  courts.    See  Bankruptcy,  1,  2. 

JURY. 

1.  Jury — Criminal   Prosecution — Issue   of   Former   Jeopardy. — ^De- 

fendant in  a  criminal  prosecution  is  not  entitled  as  a  fundamental 
right  to  the  verdict  of  a  jury  upon  the  issue  on  a  plea  of  former 
jeopardy.     (Storm  v.  Territory,  109.)         ^ 

2.  Jury — Examination  or  Jurors. — ^While  the  trial  court  must  allow 

reasonable  latitude  in  the  examination  of  jurors  beyond  those  ques- 
tions which  tend  to  lay  a  foundation  for  challenge  for  cause,  to 
enable  accused  to  intelligently  exercise  his  peremptory  challenges, 
the  court  has  discretion  to  restrict  the  extent  of  such  inquiry  to 
prevent  delay.     (Ey  tinge  v.   Territory,  131.) 

3.  Jury — Right  to  Jury  Trial — ^Waiver. — Parties,  by  stipulating  that 

the  court  make  its  own  findings  of  fact,  expressly  waive  any  right 
to  jury  trial.     (Dooley  v.  The  Burlington  Gold  Min,  Co.,  332.) 

See  Trial,  1. 

LANDLORD  AND  TENANT. 

1.  Landlord  and  Tenant — ^Lien  for  Rent — Statutes — Construction. 

Under  Civil  Code  of  1901,  paragraph  2695,  giving  a  landlord  a  lien 
on  all  nonexempt  property  of  his  tenant  placed  or  used  on  the  prem- 
ises until  the  rent  shall  be  paid,  etc.,  a  lien  attaches  for  the  entire 
term  of  the  lease  on  all  property  of  the  tenant  placed  or  used  on  the 
leased  premises  and  subsists  until  all  the  rent  for  the  term  has  been 
paid.     (Murphey  v.  Brown,  268.) 

2.  Landlord  and  Tenant — ^Lien  por  Rent — Equitable  Lien. — ^Where 

the  relation  of  landlord  and  tenant  exists  in  equity  in  consequence  of 
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a  lease  signed  by  the  tenant  and  by  the  agent  of  the  landlord, 
verbally  authorized,  but  not  acknowledged  by  the  tenant  or  agent,  the 
landlord  is  entitled  in  equity  to  a  lien  for  the  rent  on  the  tenant's 
property  plaoed  on  the  premiBes.     (Murphey  v.  Brown,  268.) 

3.  Same — Same — ENroBCSMXNT — ^Validity  or  Lease. — ^Under  Civil 
Code  of  1901,  paragraph  1289,  providing  that  the  complaint  shall  set 
forth  a  statement  of  the  cause  of  action  without  any  distinction  be- 
tween suits  at  law  and  in  equity,  and  shall  state  the  nature  of  the 
relief  demanded,  a  landlord  under  a  lease,  void  at  law  as  a  lease 
under  the  statute  of  frauds,  but  valid  as  a  contract  to  lease,  who 
seeks  to  enforce  a  Uen  for  rent  on  the  property  of  the  tenant  on  the 
premises  and  sold  by  him  to  a  third  person,  and  who  shows  the  facts 
entitling  him  to  subject  the  property  to  the  lien  as  landlord,  is 
entitled  to  a  judgment,  awarding  the  appropriate  relief^  without  first 
obtaining  specific  performance  of  the  contract  to  lease  and  then 
establish  his  lien.     (Murphey  v.  Brown,  268.) 

LEASES.    See  Landlord  and  Tenant,  3. 

LIABILITY  (FOE  FIRM  DEBTS).     See  Partnership,  1,  2,  4. 

LIMITATION  OF  ACTIONS. 

1.  Limitation  of  Actions — Statutes — ^Vauditt. — The  legislature  may 

shorten  the  period  of  limitations  or  provide  a  new  limitation  where 
none  existed  before,  subject  to  the  restriction  that  a  reasonable  time 
must  be  given  for  the  commencement  of  actions  before  the  bar  takes 
effect.     (Cummings  v.  Bosenberg,  327.) 

2.  Limitation  op  Actions — Bbtboactive  Operation — Computation  of 

Time. — The  time  elapsing  between  the  passage  of  a  statute  of  limi- 
tation and  the  date  it  becomes  effective  may  be  considered  in  de- 
termining whether  reasonable  time  has  been  allowed  in  which  to  bring 
suit  on  pre-existing  causes  of  action.     (Cummings  v.  Bosenberg,  327.) 

8.  Same — Same — Computation  op  Time. — Primarily  the  question  of 
what  is  a  reasonable  time  in  which  to  sue  on  pre-existing  causes 
of  action  is  for  the  legislature,  which  enacts  a  statute  of  limita- 
tion to  operate  retrospectively,  and  courts  will  only  interfere  when 
it  is  manifest  that  a  reasonable  time  has  not  been  provided,  de- 
termined on  a  consideration  of  the  circumstances  of  the  case.  Civil 
Code  of  1901,  paragraph  2938,  barring  actions  for  the  recovery  of 
lands  in  the  peaceable  and  adverse  possession  of  another  cultivating, 
using,  and  enjoying  the  same,  after  ten  years  after  the  accrual  of 
the  cause  of  action,  approved  March  21,  1901,  and  effective  Sep- 
tember 1st  following,  operates  on  rights  of  action  which  accrued 
before  it  became  effective  and  is  valid  as  to  pre-existing  causes  of 
action,  since  the  time  between  the  passage  of  the  act  and  the  date 
it  became  effective  is  not  so  inadequate  as  to  require  the  court  to 
hold  that  the  legislature  abused  its  discretion.  (Cummings  v.  Bosen- 
berg, 327.)^ 
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LIMITATION  OP  ACTIONS  (Continued). 

4.  Limitation  ot  Action— NoNBSsiDSNCS—EffvoT. — Civil  Code  of  1901, 

paragraph  2904,  providing  that  where  anj  person  against  whom 
there  shall  be  a  cause  of  action  shall  be  without  the  limits  of  the 
territory  at  the  time  of  the  accrual  of  the  action,  or  at  any  time 
during  which  the  same  might  have  been  maintained,  the  person  en- 
titled to  the  action  maj*  bring  the  same  against  such  person  after 
his  return  to  the  territory,  and  the  time  of  his  abeenoe  shall  not  b» 
taken  as  a  part  of  the  time  limited,  does  not  operate  to  prevent 
limitations  from  running  against  a  nonresident's  cause  of  action. 
(Work  V.  United  Globe  Mines,  339.) 

5.  Limitation   or   Actions  —  Statute  —  Construction  —  Pbospxotiys 

Effect. — ^Unless  the  contrary  intent  is  erpressed,  a  new  statute  of 
limitation  will  be  given  a  wholly  prospective  effect.  (Work  ▼. 
United  Globe  Mines,  339.) 

6.  Same — Same — Sams. — Civil  Code  of  1901,  paragraph  2938,  barring 

actions  for  the  recovery  of  land  in  the  adverse  possession  of  another 
after  ten  years  after  the  accrual  of  the  cause  of  action,  adopted  for 
the  first  time  by  the  Bevision  of  1901,  operates  retrospectively  as 
well  as  prospectively.     (Work  v.  United  Globe  Mines,  339.) 

7.  Limitation  of  Actions — ^Pleadino — Demubbkb  to  Answer. — A  gen- 

eral demurrer  to  the  entire  answer  in  a  suit  to  quiet  title  which 
pleads  in  bar  the  ten  year  statute  of  limitation,  and  which  denies 
that  plaintiff  is  the  owner  of  the  property  and  entitled  to  the  pos- 
session thereof,  etc.,  is  properly  overruled,  though  the  ten  year 
statute  of  limitation  ia  not  applicable  to  the  action.  (Abel  ▼• 
Swain,  421.) 

LIENS. 

1.  Liens — Remedial  Statutes — Construction. — A  statute  creating  a 
lien  is  remedial  in  its  nature,  and  must  be  construed  so  liberally  as 
to  effectuate  its  palpable  purpose,  but  the  court  cannot  ext^d  it  be- 
yond its  expressed  terms.     (Murphey  v.  Brown,  268.) 

2.  Liens — Rights  and  Liabilities  or  Purchasers. — ^A  purchaser  of 
property,  subject  to  a  lien  enforceable  at  law,  takes  it  subject  to  the 
lien,  irrespective  of  notice,  except  where  notice,  real  or  constructive, 
is  made  essential  by  the  registration  law  or  the  statute  creating  the 
lien,  but  where  such  lien  is  enforceable  only  in  equity,  a  purchaser 
without  notice  takes  the  property  free  from  the  equitable  claim,  but 
a  purchaser  with  notice  of  the  facts  takes  it  subject  to  the  lien. 
(Murphey  v.  Brown,  268.) 

See  Landlord  and  Tenant,  1,  2,  3. 

MANDAMUS. 

1.  Mandamus — Grounds — ^Rktusal  to  Institute  Quo  Warranto  Pro- 
OEEDINQs. — Under  Civil  Code  of  1901,  paragraph  3794,  providing  that 
quo  warranto  may  be  brought  by  the  district  attorney  in  the  name 
of  the  territory  upon  the  verified  complaint  of  any  persoiii  in  the 
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district  court,  against  any  person  who  usurps,  etc.,  any  franchiie, 
where  uncontradicted  facts,  presented  to  the  district  attorney,  show 
as  matter  of  law  that  a  franchise  is  unlawfully  being  exereised, 
his  refusal  to  institute  quo  warranto  proceedings  is  a  violation  of 
his  duty,  and  he  may  be  compelled  to  perform  the  duty  by  tnafir 
damw.     (Duffield  ▼.  Ashurst,  360.) 

2.  Same — Pebsons  Entitled  to  Relikt — ^Person  "Beneficially  Inteb- 
ESTED." — Civil  Code  1901,  paragraph  3794,  provides  that  quo  war- 
ranto may  be  brought  by  the  district  attorney  in  the  name  of  the 
territory,  upon  the  verified  complaint  of  any  person,  in  the  district 
court,  against  any  person  who  usurps,  etc.,  any  public  franchise  in 
the  county.  Civil  Code  of  1901,  paragraph  3074,  provides  that  man- 
damns  shall  issue  upon  affidavit  on  the  application  of  the  party  bene- 
ficially interested.  Held,  that  as  any  person  may  lay  the  complaint 
before  the  district  attorney  upon  which  it  may  become  his  duty  to 
bring  quo  warranto,  if  he  unlawfully  refuses  to  act,  the  person  com- 
plaining is  the  person  "beneficially  interested"  in  the  subject  mat- 
ter of  a  writ  of  mandamus  to  compel  his  appropriate  action,  and 
hence  entitled  to  the  writ.     (Duffield  v.  Ashurst,  360.)^ 

MAN8LAUGHTEE.    See  Trial,  2. 

MEASURE  OF  DAMAGES.    See  Brokers,  1. 

MEETINGS.     See  Corporations,  5,  6. 

MINES  AND  MINERALS. 

1.  Mines  and  Minerals — Action  to  Quibt  Title  to  Mining  Claim — 

Complaint — SurnciENCY  to  Sustain  Judgment. — Civil  Code  of 
1901,  paragraph  4105,  provides  that  the  complaint  in  a  suit  to 
quiet  title  must  set  forth  the  nature  and  extent  of  the  plaintifT's 
estate  and  must  describe  the  premises.  A  complaint,  in  a  suit  to 
quiet  title  to  a  mining  claim,  alleged,  in  substance,  that  plaintiffs 
were  the  absolute  owners  against  everyone  except  the  government 
of  the  B  mining  claim  by  deed  from  one  S.  C,  the  locator,  and 
referred  to  the  location  notice  as  a  part  of  the  complaint,  and 
gave  the  book  and  page  of  its  record  in  the  county  recorder's  ofiSce. 
Eeldf  that  the  complaint  fulfilled  the  statute  requirements,  both  as 
to  title  and  description,  sufficiently  to  sustain  the  judgment,  it  ap- 
pearing that  no  objection  was  made  to  its  sufficiency.  (Clason  v. 
Matko,  213.) 

2.  Mines  and  Minerals — Contracts  or  Sale. — A  contract  for  a  sale  of 

mines  allowed  the  purchaser  to  develop  them  pending  consummation 
of  the  purchase,  and  provided  that  part  of  the  proceeds  should  be 
paid  on  the  purchase  price,  that  the  purchaser  should  be  allowed  $12 
a  ton  for  ore  treated  on  the  grounds,  and  that  on  ores  better  adapted 
to  shipment  directly  to  the  smelter  a  further  allowance  should  be 
made.    Subsequently  when  a  deed  was  placed  in  escrow^  and  after  a 
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dispute  had  arisen  as  to  whether  the  purchaser  was  entitled  to  $12  a 
ton  on  ore  shipped  to  the  smelter,  the  escrow  instructions  recognized 
that  right.  Held,  that  the  purchaser  was  entitled  to  the  allowance, 
whether  the  instructions  be  regarded  as  a  modification  or  an  inter- 
pretation of  the  original  contract.  (Powers  v.  World's  Fair  Min. 
Co.,  281.) 

3.  Mines  and  Minerals — Contracts — Bbeagh — Excuse. — ^Under  a  con- 

tract to  sell  mines  entitling  the  purchaser  to  possession  and  requiring 
him  to  apply  the  net  proceeds  of  ores  on  the  purchase  price  within 
fifteen  dajs  after  their  receipt,  the  purchaser  in  suing  for  disposses- 
sion on  nonpayment  of  proceeds  could  not  show  attachment  proceed- 
ings by  the  vendor  unless  they  prevented  a  payment.  (World's  Fair 
Min.  Co.  V.  Powers,  285.) 

4.  Same — Evidence — Admissibility. — ^Under   a  contract  to   sell  mines 

entitling  the  purchaser  to  possession  and  requiring  him  to  apply  net 
proceeds  of  ores  on  the  purchase  price  within  fifteen  days  after  their 
receipt,  the  purchaser  in  suing  for  dispossession  on  nonpayment  could 
not  show  attachment  proceedings  by  the  vendors,  where  the  attach- 
ment was  not  pleaded  as  an  excuse  for  nonpayment.  (World's  Fair 
Min.  Co.  V.  Powers,  286.) 

5.  Mines  and  Minerals — Contracts  pob  Sale — ^Dependence  or  Con- 

ditions.— A  contract  to  sell  mines  allowed  the  purchaser  to  take 
possession,  required  him  to  deposit  net  proceeds  of  ores  in  a  bank 
within  fifteen  days  after  receipt,  to  be  applied  on  the  purchase  price, 
and  provided  for  a  return  of  the  deed  placed  in  escrow  on  his  failure 
to  make  such  payment.  Held,  that  the  contract  was  entire,  and  that 
the  purchaser's  right  to  remain  in  possession  depended  upon  payment 
of  the  proceeds  of  ore  as  required;  and  hence,  in  suing  for  damages 
caused  by  dispossession,  the  purchaser  was  bound  to  show  perform- 
ance of  that  condition,  or  failure  and  reasonable  excuse  for  non- 
performance.    (World's  Fair  Min.  Co.  v.  Powers,  285.) 

6.  Mines  and  Minerals — Transfer  of  Claims — Rescission  by  Pur- 

chaser— False  Representations. — The  purchaser  of  mining  claims 
cannot  have  the  contract  rescinded  for  false  representations  of  the 
vendor,  the  deal  not  having  been  closed  till  three  months  after  the 
purchaser  sent  mining  experts  to  examine  the  property,  and  it  thus 
having  had  at  least  the  means  of  readily  acquiring  knowledge  of  the 
facts.     (Mitchell  Min.  Co.  v.  Hammons,  300.) 

MORTGAGES. 

1.  Mortoaoes — Transfer  of  Property  by  Mortgagor — Assumption  by 
Purchaser. — ^Where  a  mortgagor  conveys  the  premises,  warranting 
against  all  encumbrances,  and  afterward  the  grantee  conveys  the 
premises  to  a  third  person  by  a  deed  not  describing  or  referring  to 
the  mortgage,  but  containing  a  general  assumption  clause,  relieving 
the  grantee  from  warranting  the  title  and  assuming  all  mortgage 
and  other  liens  standing  against  the  property,  the  third  person  is 
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therebj  obligated  to  pmy  all  mlid  mortgaget  and  fieoB,  but  it  not 
ottoppod  from  def onding  against  anj  invalid  mortgage  or  lien  tbat 
may  be  preferred.     (Sherman  ▼.  Qoodwin,  42.) 

2.  8aM»— TRANSna    of    PSOPXBTT    M0BTGAGS1>— >A88TTMPTI0N    bt    Pui- 

CHASEB. — ^A  property  owner  mortgaged  Mb  property  to  secure  eer- 
tain  notes  payable  to  himself,  whieh  notes  were  delivered  to 
defendant  without  consideration.  Thereafter  the  mortgagor  con- 
veyed the  property  by  warranty  deed.  Subsequently  the  grantee 
eonreyed  the  property  to  plaintiff  by  a  deed  containing  a  genenl 
assumption  clause  obligating  plaintiff  to  assume  all  liens  and  eaeom- 
brances  standing  against  the  property.  Held,  that  the  asBumption 
clause  did  not  constitute  such  a  contract  with  the  grantee  for  de- 
fendant's benefit  as  to  make  the  case  an  exception  to  the  general  mle 
that  a  mortgagee  foreclosing  against  a  subsequent  grantee  maintains 
his  action  on  the  doctrine  of  subrogation.  (Sherman  t.  Goodwin, 
42.) 

3.  MORTQAGES — ^FORBCLOSUKB— TllCB  TO  SUB — CONSTBUCTION  OF  InSTBU- 

MEKT. — In  determining  the  time  for  foreclosing  a  mortgage,  the 
mortgage  and  collateral  note  must  be  eonstrued  together.  (Copper 
Belle  Mining  Co.  v.  Costello,  318.) 

4.  Samb — ^FOEBCLOSUBB  BT  AoTiOK — TiMB  ix>  SuB. — ^Where  the  mortgage 

provides  for  foreclosure  on  default  in  payment  of  interest,  such 
foreclosure  may  be  had  for  both  principal  and  interest,  though  the 
principal,  by  the  terms  of  the  note,  be  not  yet  due.  (Copper  Belle 
Mining  Co.  t.  Costello,  318.) 

5.  Samb — Fobbclosubb — Constbitction  of  Mobtoaob. — ^A  mortgage  con- 

taining a  power  to  sell  as  prescribed  by  law  in  case  of  default  in 
interest,  though  the  principal  be  not  yet  due,  may  be  foreclosed  on 
such  a  default  by  an  action.  (Copper  Belle  Bfining  Co.  v.  Costello, 
318.) 

MUBDEB.    See  Criminal  Law,  1,  8,  4;  Trial,  8. 

NEGLIGENCE. 

1*  Neoligencb — ^Dangerous  PBBiasBs — ^Plages  ATTBAcnvB  to  Chil- 
dren.— ^An  unprotected  open  flume  maintained  by  defendant  on  its 
own  land  was  not  such  a  dangerous  appliance  attractive  to  children 
as  to  render  defendant  liable  for  the  death  of  plaintiff's  infant 
child,  three  years  and  nine  months  of  age,  by  being  carried  down 
the  flume  while  playing  near  the  same  as  a  trespasser.  (Salladay 
y.  Old  Dominion  etc.  Min.  Co.,  124.)  . 

See  Attorney  and  Client,  L 

NEW  TRIAL. 

1.  New  Trial — ^Newly  Discovered  Evidbkcb. — ^It  was  not  error  to  re- 
fuse a  new  trial  for  newly  disoovered  evidence*  where  the  witness 
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NEW  TRIAL  (Continued). 

filed  a  counter-aiBdaTit  in  whieh  he  denied  the  statementi  in  the 
affidaTits  of  the  moving  party.     (Bank  of  Bisbee  y.  Graf,  156.) 

2.  Nbw   Trial — Grounds — ^Bsfusal   to   Instbuot. — A   motion    for   a 

new  trial  may  be  predicated  .upon  the  refusal  of  instructionB. 
(Pickthall  T.  Steinfeld,  230.) 

See  Criminal  Law,  23,  24. 

NUISANCE. 

1.  NuisANCB — Injunction — Persons  Entitled  to  Sue. — To  authorize 
a  private  person  to  maintain  an  action  to  abate  a  public  nuisance, 
he  must  show  a  special  injury  different  in  kind,  and  not  merely  in 
degree,  from  that  suffered  by  the  public  generally.  (Arizona  Copper 
Co.,  Lt^.,  Y.  Gillespie,  190.) 

8.  Nuisance — Injunction — ^Persons  Entitled  to  Sue. — The  owner  of 
arid  agricultural  lands,  haying  a  right  to  use  the  water  of  a  riyer 
for  irrigation  purposes,  has  such  an  interest  in  the  water  different 
from  that  of  the  general  public  as  entitles  him  to  maintain  an  ac- 
tion to  restrain  deposits  of  mineral  debris  in  streams  tributary  to 
such  riyer,  which  would  render  the  water  unfit  for  use.  (Arizona 
Copper  Co.,  Ltd.,  y.  Gillespie,  190.) 

3.  Nuisance — Restraining  Lawful  Business — Comparatiye  Injuries. 

Where  irreparable  injury  is  being  suffered,  and  will  continue  by 
the  maintenance  of  a  lawful  business,  relief  by  injunction  against 
such  business  wiU  not  be  withheld  merely  because  the  financial  in- 
terests sought  to  be  protected  are  small  in  comparison  with  those 
sought  to  be  restrained.  (Arizona  Copper  Co.,  Ltd.,  y.  Gillespie, 
190.) 

OFFICERS.     See  Corporations,  10,  11,  13,  14,  19,  24. 

PARENT  AND  CHILD. 

1.  Parent  and  Child— Property  of  Chuo — Sale  by  Parent — ^Fraud 
— EyiDENCE. — ^Eyidence  held  not  to  show  that  a  conyeyanee  by  a 
mother  of  property  in  which  her  minor  child  had  an  interest  con- 
stituted a  fraud  upon  the  minor.     (Pickthall  y.  Steinfeld,  230.) 

PAROL  EVIDENCE.    See  Evidence,  6. 

PARTNERSHIP. 

1.  Partnership — ^Dissolution — Succession  of  Corporation — ^Liability 
OF  Firm  for  Corporate  Debts. — Where  a  partnership  is  dissolyed, 
and  a  corporation  of  the  same  name  succeeds  it,  reasonable  notice 
must  be  giyen  to  persons  haying  subsequent  dealings  with  the  cor- 
poration, in  order  to  relieve  one  of  the  members  of  the  firm  from 
liability  for  the  corporate  debts  contracted  on  the  belief  that  the 
partnership  still  existed.     (Overlock  y.  Hazzard,  142.) 
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PARTNERSHIP  (Continued). 

2.  Pabtnebship — ^Liability  of  Retibino  Pabtneb  ob  Fibm — Succession 

BT  CoBPOBATiON. — Where  a  firm  is  succeeded  by  a  corporation  of 
the  same  name,  the  liability  of  the  retiring  partner  or  firm  for 
future  debts  of  the  corporation  incurred,  by  reason  of  credit  having 
been  extended  because  of  the  belief  induced  by  the  conduct  of  the 
partners  that  they  were  still  interested  in  or  carrying  on  the  busi- 
ness, rests  on  a  principle  akin  to  that  of  equitable  estoppel,  differ- 
ing only  in  that  no  specific  intent  to  mislead  need  be  shown  to  exist. 
(Overlock  v.  Hazzard,  142.) 

3.  Pabtnebship — Dissolution — Succession    by    Cobpobation — ^NoracB 

TO  CuSTOMEBS. — A  firm  with  which  plaintiff  had  been  in  the  habit 
of  dealing  was  succeeded  by  a  corporation  of  the  same  name. 
Plaintiff  continued  to  deal  without  actual  knowledge  of  the  change, 
until  after  the  debt  in  question  was  incurred,  plaintiff  bdiering 
that  he  was  dealing  with  the  firm.  He  testified  that  his  attention 
had  not  been  called  to  letter-headings  in  which  the  letters  "Inc." 
followed  the  corporate  name.  A  corporation  succeeded  to  the  firm's 
business,  which  was  carried  on  in  the  same  place.  Held,  that  plain- 
tiff was  entitled  to  actual  notice  of  the  change  in  order  to  relieve 
the  firm  and  retiring  partners  from  liability  for  plaintiff's  claims 
against  the  corporation.     (Overlock  v.  Hazzard,  142.) 

4.  Pabtnebship— Debts  of  Fibm — Individual  Liability. — A  debt  due 

from  partners  is  enforceable  against  each.  (Hooks  v.  Qila  Valley 
Bank  etc.  Co.,  315.) 

See  Public  Lands,  2,  3. 


PAYMENT.     See  Principal  and  Surety,  1. 
PERFORMANCE.     See  Contracts,  2. 

PLEADING. 

1.  Pleading — Answeb — Necessity — ^Reply — Admissions. — Though  a 
pleading  filed  by  defendants  may,  as  to  a  party  made  a  defendant 
on  their  motion,  be  deemed  a  croes-complaint,  it  is,  as  to  plaintiff, 
not  a  cross-complaint,  but  an  answer,  setting  up  as  against  plaintiff 
matters  of  defense.  Such  matters,  by  Revised  Statutes  of  1901, 
paragraph  1357,  are  regarded  as  denied  by  plaintiff  unless  ex- 
pressly admitted,  and  are  not  to  be  taken  as  confessed,  under  para- 
graph 1359,  because  not  denied.  (Copper  Belle  Mining  Co.  ▼. 
Costello,  105.) 

2.  Pleading — Vbbification — Opebation  and  Eppect. — Civil  Code  of 
1901,  paragraph  1359,  provides  that,  in  actions  for  equitable  reUef, 
if  the  complaint  or  cross-complaint  is  verified,  the  answer  shall  be 
under  oath,  and  the  material  allegations  of  the  complaint  which  are 
denied  under  oath  shall  be  taken  as  confessed.  A  complaint  aUeged 
that  the  plaintiffs  were  citizens  of  the  United  States,  and  was  veri- 
fied before  plaintiffs'  attorney,  a  notary  public,  by  one  of  the  plain- 
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PLEADING  (Continued). 

tiffs,  who  deposed  "that  the  things  therein  stated  are  true  of  his 
own  knowledge,  except  those  things  stated  on  information  and  be- 
lief." One  of  the  defendants  in  his  answer  denied  "each  and  every 
material  allegation  in  said  complaint  contained,  not  hereafter  ex- 
pressly admitted/'  and  did  not  expressly  admit  the  averment  of 
citizenship.  The  answer  was  verified  by  alleging  that  its  state- 
ments are  true  in  substance  and  in  fact.  Held,  that  the  averment 
of  citizenship  in  the  complaint  was  admitted  by  the  answer  because 
of  defendant's  failure  to  deny  such  allegation  under  oath.  (Hankins 
V.  Helms,  178.) 

S.  Pleading — Sufficiency  of  Vebification. — ^Under  Civil  Code  of  1901, 
paragraph  1359,  providing  for  verification  of  a  complaint,  where 
equitable  relief  is  prayed  for,  that  the  allegations  are  true  in  sub- 
stance and  in  fact,  the  verification  by  plaintiff  "that  the  things 
therein  stated  are  true  of  his  own  knowledge,  except  those  things 
stated  on  information  and  belief,  and  as  to  those  things  he  believes 
it  to  be  true,"  is  sufficient.     (Hankins  v.  Helms,  178.) 

4.  Pleading — Verification — Sufficiency  of  Verification  Before  At- 

torney.— ^A  plaintiff  may  verify  his  complaint  before  a  notary  who 
is  his  attorney  in  the  action.     (Hankins  v.  Helms,  178.) 

5.  Pleading — ^Beply — Time  to  Reply. — ^Judgment   was  taken   against 

a  corporation  on  an  answer  admitting  a  debt,  and  the  corporation 
moved  to  vacate  the  judgment  for  collusion,  tendering  a  proposed 
answer  to  the  complaint.  Plaintiff  filed  a  pleading,  which  did  not 
controvert  the  allegations  in  support  of  the  motion,  but  traversed 
the  proposed  answer.  Eeldf  that  such  pleading  was  premature 
as  a  reply  since  no  answer  had  been  filed,  only  an  application  to 
file  being  presented.     (Arizona  Mining  etc.  Co.  v.  Benton,  373.) 

6.  Pleading — "Answer" — Nature. — ^n  answer,  to  be  such,  must  con- 

fute plaintiff's  claim  in  f&ct  or  in  law — in  other  words,  its  pur- 
pose being  to  defeat  the  suit,  it  must  contain  matter  of  defense 
or  of  avoidance — and  hence  a  pleading  admitting  the  debt  sued  on, 
alleging  inability  to  pay  and  praying  judgment  according  to  law, 
is  not,  strictly  speaking,  an  answer,  it  being  a  plea  of  confession. 
(Arizona  Mining  etc.  Co.  v.  Benton,  373.) 

7.  Same — Same — Denomination   as    I^uch. — Mere   denomination   of   a 

document  as  an  answer  does  not  make  it  such.  (Arizona  Mining  Co. 
V.  Benton,  373.) 

POSSESSORY  BIGHTS.    See  PubUc  Lands,  1,  2,  3,  4. 

"PREFERENTIAL  TRANSFERS."    See  Setoff  of  "Mutual  Debts,"  3. 

PRINCIPAL  AND  SURETY. 

1.  Principal  and  Surety — Time  op  Payment  by  Surety. — A  surety 
may  pay  an  obligation,  and  proceed  against  his  principal  or  cosure- 
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BAPE. 

1.  Bapb  —  Assault    to    Bape  —  Indictment. — ^Where    an    indictment 

charged  accused  with  the  crime  of  "assault  with  intent  to  commit 
rape,"  committed,  etc.,  in  that  accused  did  willfuUj,  unlawfullj, 
and  feloniously  on  and  upon  M.,  a  female  under  seventeen,  make  an 
assault  with  the  willful,  unlawful  and  felonious  intent  Ihen  and 
there  to  feloniously  and  carnally  know  her,  it  was  not  defective  for 
failure  to  sufficiently  charge  an  assault,  the  doing  of  an  overt  act 
being  necessarily  included  in  the  carrying  out  of  an  attempt  to 
commit  a  violent  injury  to  the  person  of  another.  (High  v.  Terri- 
tory, 148.) 

2.  Rape — Assault  to  Rape — ^Actual  Force. — An  indictment   for  an 

assault  to  rape,  charging  that  defendant  committed  an  assault  with 
intent  to  commit  rape,  in  that  he  made  a  felonious  assault  on  M., 
a  female  under  seventeen,  with  the  felonious  intent  to  ravish  and 
carnally  know  her,  etc.,  was  not  defective  for  failure  to  charge  that 
actual  force  or  violence  was  done  or  attempted  in  furtherance  of 
defendant's  alleged  intent.     (High  v.  Territory,  146.) 

3.  Rape — Tbial — ^Misleading  Insteuctions. — In  a  prosecution  for  an 

assault  with  intent  to  rape,  after  giving  the  statutory  definition  of 
assault,  a  charge  that  he  did  not  consider  any  amount  of  violence 
or  force  necessary  for  the  commission  of  an  assault,  which  might  be 
committed  by  a  man  approaching  another  in  a  threatening  attitude 
and  drawing  back  his  fist,  or  by  pointing  a  weapon  at  another,  triiile 
subject  to  criticism,  was  not  so  misleading  as  to  constitute  reveraibld 
error.     (High  v.  Territory,  146.) 

See  Criminal  Law,  17. 
BECOBD.    See  Appeal  and  Error,  2. 

BECOBDING. 

1.  Becobding — ^Unacknowledged  Conditional  Sale — ^When  Entitled 
to  Record— Rev.  Stats.  Abjz.  1901,  pabs.  735,  737,  748,  749,  753, 
1135,  2702,  3284,  Construed. — ^Under  paragraphs  735,  737,  supra, 
providing  that  no  instrument  affecting  real  estate  shall  be  of  any 
validity  against  innocent  purchasers,  unless  recorded,  and  that  such 
instrument  shall  not  be  deemed  lawfully  recorded  unless  it  baa  been 
previously  acknowledged;  paragraphs,  748,  749,  753,  supra,  provid- 
ing: "The  following  instruments  of  writing,  which  have  been 
acknowledged  according  to  law,  are  authorized  to  be  recorded,  viz., 
all  deeds,  mortgages,  conveyances,  deeds  of  trust,  bonds  for  title, 
covenants,  defeasances  or  other  instruments  of  writing  concerning 
any  lands  and  tenements,  or  goods  and  chattels,  or  movable  prop- 
erty of  any  description" — and  that  sales  and  other  conveyances  what- 
ever of  any  lands,  and  all  deeds  of  trust  and  mortgages  whatsoever, 
shall  be  void  as  to  creditors  unless  acknowledged  and  filed  with  the 
recorder,  but  that  the  recording  of  such  instruments  duly  acknowl- 
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EECORDING  (Continued). 

edged  shall,  be  notice  of  their  existence;  paragraph  3284,  supra, 
requiring  instruments  intended  to  operate  as  mortgages  or  liens 
upon  personalty  to  be  recorded  in  order  to  be  operative  against 
third  persons  where  there  is  not  an  immediate  and  continued  change 
of  possession,  but  not  requiring  them  to  be  acknowledged;  para- 
graph 2702,  supra,  providing  that  no  contract  for  the  conditional 
sale  of  personal  property  shall  be  valid  as  against  anyone  except 
the  parties,  and  those  having  notice  thereof,  unless  it  is  filed 
and  recorded  as  chattel  mortgages  are  filed  and  recorded;  and  para- 
graph 1134,  supra,  providing  that  the  recorder  "must  upon  the 
payment  of  his  fees,  record  separately  .  .  .  (13)  such  other  writ- 
ings as  are  by  law  required  or  permitted  to  be  recorded,"  it  w^s 
the  county  recorder's  duty  to  file  and  record,  on  payment  of  his  fees, 
an  agreement  for  the  conditional  sale  of  personal  property,  al- 
though it  had  not  been  acknowledged,  as  such  unacknowledged 
documents  are  not  excluded  from  record  by  paragraphs  735,  737, 
748,  749  and  753,  supra^  (National  Cash  Register  Co.  v.  Bradbury, 
99.) 

BEPLEVIN. 

1.  BxpLxviN — Issues — Adihssibilitt  of  Evidence. — On  December  7th 
plaintiff  replevied  cattle  which  he  was  pasturing  in  defendant's 
pasture  on  the  ground  that  defendant  agreed  to  sow  barley  in  No- 
vember to  produce  further  pasturage  and  failed  to  do  so,  and  also 
alleged  as  special  damage  that,  because  of  the  poor  pasturage,  the 
cattle  were  greatly  reduced  in  flesh.  Defendant  denied  that  the 
barley  was  to  be  sown  at  any  particular  time.  The  evidence  showed 
that  on  November  29th  the  pasturage  had  been  largely  used  up  and 
plaintiff  attempted  to  remove  the  cattle,  but  defendant  refused  to 
permit  their  removal  without  further  payments  for  pasturage.  Held, 
that  evidence  as  to  the  average  increase  in  weight  the  cattle  would 
have  gained  upon  first-class  feed  during  the  period  from  December 
1st  to  January  15th  was  immaterial  under  the  pleadings  and  issues. 
(Bouvler  v.  Brass,  310.) 

REPLY.    See  Pleading,  1,  5. 

RES  ADJUDICATA. 

1.  Res  AlDJXJDIGAta. — Judgment  sustaining  plea  of  res  adjudicata  will  not 
be  disturbed  where  no  novel  or  unusual  feature  of  law  is  presented, 
the  judgment  rendered  being  clearly  correct.  (Smith  v.  King  of 
Arizona  Min.  etc.  Co.,  423.) 

EEVIEW.    See  Appeal,  1,  3,  4,  5;  Appeal  and  Error,  2,  7,  9,  11,  13, 
15,  16,  22,  24. 

RIPARIAN  RIGHTS.    See  Waters  and  Watercourses,  1. 
XnAris.— 80    f^^ 
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BECORDING  (Continued). 

edged  shall,  be  notice  of  their  existence;  paragraph  3284,  supra, 
requiring  instruments  intended  to  operate  as  mortgages  or  liens 
upon  personalty  to  be  recorded  in  order  to  be  operative  against 
third  persons  where  there  is  not  an  immediate  and  continued  change 
of  possession,  but  not  requiring  them  to  be  acknowledged;  para- 
graph 2702,  supra,  providing  that  no  contract  for  the  conditional 
sale  of  personal  property  shall  be  valid  as  against  anyone  except 
the  parties,  and  those  having  notice  thereof,  unless  it  is  filed 
and  recorded  as  chattel  mortgages  are  filed  and  recorded;  and  para- 
graph 1134,  supra,  providing  that  the  recorder  ''must  upon  the 
payment  of  his  fees,  record  separately  .  .  .  (13)  such  other  writ- 
ings as  are  by  law  required  or  permitted  to  be  recorded,"  it  w^s 
the  county  recorder's  duty  to  file  and  record,  on  payment  of  his  fees, 
an  agreement  for  the  conditional  sale  of  personal  property,  al- 
though it  had  not  been  acknowledged,  as  such  unacknowledged 
documents  are  not  excluded  from  record  by  paragraphs  735,  737, 
748,  749  and  753,  supra,  (National  Cash  Register  Co.  y.  Bradbury, 
99.) 

REPLEVIN. 

1.  Beflsvin — Issues — ^Admissibilitt  or  Evidence. — On  December  7th 
plaintiff  replevied  cattle  which  he  was  pasturing  in  defendant's 
pasture  on  the  ground  that  defendant  agreed  to  sow  barley  in  No- 
vember to  produce  further  pasturage  and  failed  to  do  so,  and  also 
alleged  as  special  damage  that,  because  of  the  poor  pasturage,  the 
cattle  were  greatly  reduced  in  flesh.  Defendant  denied  that  the 
barley  was  to  be  sown  at  any  particular  time.  The  evidence  showed 
that  on  November  29th  the  pasturage  had  been  largely  used  up  and 
plaintiff  attempted  to  remove  the  cattle,  but  defendant  refused  to 
permit  their  removal  without  further  payments  for  pasturage.  Held, 
that  evidence  as  to  the  average  increase  in  weight  the  cattle  would 
have  gained  upon  first-class  feed  during  the  period  from  December 
1st  to  January  15th  was  immaterial  under  the  pleadings  and  issues. 
(Bouvier  v.  Brass,  310.) 

REPLY.     See  Pleading,  1,  5. 

RES  ADJUDICATA. 

1.  Res  Adjudigata. — Judgment  sustaining  plea  of  res  ad  judicata  will  not 
be  disturbed  where  no  novel  or  unusual  feature  of  law  is  presented, 
the  judgment  rendered  being  clearly  correct.  (Smith  v.  King  of 
Arizona  Min.  etc.  Co.,  423.) 

BBVIBW.    See  Appeal,  1,  3,  4,  5;  Appeal  and  Error,  2,  7,  9,  11,  13, 
15,  16,  22,  24. 

RIPARIAN  RIGHTS.    See  Waters  and  Watercourses,  1. 
XUArU.— 80   ^,rj.  ^^ 


466      Roads  (in  U.  S.  Forest  Reserves). 

BOADS  (IN  n.  &  FOREST  BESEBVES).    Seo  Woods  and  Foresti. 

SALES. 

1.  Salb — Rescission  fob  Falsi  Bspbesbktations. — ^A  purchaser  seek- 

ing to  rescind  the  contract  for  false  representations,  haring  in- 
Testigated  for  himself,  may  not  claim  to  have  relied  on  the 
representations.     (Dooley  t.  The  Burlington  Gold  Min.  Co.,  332.) 

2.  Sales — ^FaATJD — Inadeqtjact  of  Pbicz. — To  determine,  in  a  suit  to 

set  aside  a  sale  on  the  ground  of  the  buyer's  fraud,  whether  the 
price  is  so  grossly  inadequate  as  to  amount  in  itself  to  eondu- 
siye  evidence  of  fraud,  the  court  must  look  at  the  facts  as  they 
existed  at  the  time  of  the  contract  of  sale,  and  not  at  the  time 
the  price  was  actually  paid,  and  the  inadequacy  must  be  so  gross 
as  to  furnish  a  strong  presumption  that  an  undue  advantage  has 
been  taken  of  the  ignorance,  weakness,  distress,  or  neeessify  of  ths 
seller.     (Steinfeld  y.  Nielsen,  381.) 

See  Becording,  1* 
8ELF-DEFENSE.    See  Homicide,  5. 

SETOFF  AND  COUNTEBCLAIM. 

L  Setoff  and  Countebclaim — Subjects  of  CouNi«BCLAnc — Claiics 
Abising  Out  of  Same  Tbansaction. — ^Under  the  statute  authorizing 
counterclaims  founded  on  a  cause  of  action  arising  out  of,  or  in- 

■ 

eident  to,  or  connected  with,  plaintiff's  cause  of  action,  defendant, 
in  an  action  to  recover  compensation  for  services  as  an  attorney  for 
the  buying  up  of  scrip  lands,  may  not  set  up  as  a  eounterelaim  a 
cause  of  action  arising  from  the  failure  of  plaintiff  to  deed  other 
lands  bought  with  money  of  defendant,  and  which  on  demand  ^ain- 
tiff  bad  refused  to  deed.     (Greene  ▼.  Hereford,  85.) 

SETOFF  OF  '^MUTUAL  DEBTS." 

1.  Setoff  of  "Mutual  Debts." — ^A  firm  note  to  a  bank,  assumed  by  an 
insolvent  partner  on  dissolution  of  the  firm,  became  his  individual 
indebtedness,  and  such  debt  with  the  amount  due  him  as  a  depositor, 
independent  of  any  partnership  consideration,  became  mutual  debts 
within  bankruptcy  act  (Act  July  1,  1898,  e.  541,  30  Stat.  565  \V.  8. 
Oomp.  Stats.  1901,  p.  3450]),  section  68,  allowing  setoffs.  (Hooks 
y.  Gila  Valley  Bank  etc.  Co.,  315.) 

9.  Same— 6ame. — The  right  of  a  bank  under  bankruptcy  aet  (Act  July  1, 
1898,  e.  541,  30  Stat.  565  [IT.  S.  Comp.  Stats.  1901,  p.  3450])  section 
68,  to  set  off  against  a  deposit  an  overdue  note  of  the  depositor,  is 
not  affected  by  the  fact  that  the  note  is  secured  by  a  chattel  mort- 
gage.   (Hooks  V.  Gila  Valley  Bank  etc.  Co.,  315.) 

3.  Sams — "Pbxfkbxntial  Tbansfebs." — Setting  off  a  deposit  against  an 

insolvent  depositor's  note  to  a  bank  secured  by  a  mortgage  is  not  a 
preferential  transfer  under  the  bankruptcy  act  (Act  July  1,  1898, 
.c.  541,  30  Stat.  544  [U.  S.  Comp.  Stats.  1901,  p.  3418]).     (Hooks 
^1a  Wiley  Bank  etc  Co.,  315.) 
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STATUTES. 

1.  Bev.  Stats.   1887,  pab.   874,  Rev.   Stats.  1901,  paet  2,  title  17, 

CKAFS.   17  AND   19,  AND  LAWS   1907,   CHAP.   74,   SEC.   15,   CONSTEUBD 

— Code  Crim.  Procedure  1901,  sec.  983,  Construed — Criminal 
Law — Appeal— -Bill  op  Exceptions — Transcript. — Under  Beyised 
Statutes,  supra,  requiring  certification  of  a  bill  of  exceptions  bj  the 
trial  judge,  and  declaring  that  the  statute  relating  to  exceptions, 
the  record,  and  the  manner  of  making  oral  proof  a  part  of  the  rec- 
ord  in  civil  cases  shall  be  applicable  to  all  criminal  cases,  the  re- 
porter's transcript  cannot  serve  as  a  bill  of  exceptions  in  a  criminal 
case  unless  certified  by  the  trial  judge.     (]Romero  v.  Territory,  10.) 

2.  Same — ^Beview  of  Evidence. — In  the  absence  of  a  biU  of  exceptions, 

rulings  with  respect  to  the  introduction  or  exclusion  of  evidence  in 
m  criminal  case  cannot  be  reviewed  on  appeal.  (Bomero  v.  Terri- 
tory, 10.) 

3.  Statutes — Construction — Adoption  of  Statute  op  Sister  State. — 

The  territory  adopting  a  statute  of  a  state  takes  it  as  previously  in- 
terpreted by  the  courts  of  the  state.     (Murphey  v.  Brown,  268.) 

4.  Statutes — Construction — Prospective  Operation. — ^A  statute  will 

be  construed  as  having  a  prospective  operation  only,  unless  it  plainly 
indicates  the  legislative  intent  that  it  shall  operate  retrospectively. 
(Cummings  v.  Bosenberg,  327.) 

5.  Statutes — Contravention  of  Fundamental  Law — Special  Legis- 

lation— ^Unreasonable  Classification. — The  preference  not  being 
limited  to  those  whose  franchises  had  already  expired,  but  being 
available  indefinitely  to  those  whose  franchises  should  expire  in 
the  future,  the  act  was  not  violative  of  the  Harrison  act  (Act  Cong. 
July  80,  1886,  c.  818,  24  Stat.  170),  prohibiting  territorial  legis- 
latures from  passing  special  laws  granting  special  or  exclusive 
privilege  or  franchise,  as  creating  a  special  class  limited  in  num- 
bers, and  was  not  based  upon  an  arbitrary  and  unreasonable  classi- 
fication; it  being  reasonable  to  provide  a  preference  to  those 
who  had  incurred  the  labor  and  risks  of  constructing  and  main- 
taining the  road.     (Duffield  v.  Ashurst,  360.) 

See  Constitutional  Law,  2,  3;  Corporations,  1;  Limitation  of  Ac- 
tions, 1,  5,  6. 

STIPULATIONS.  I 

1.  Stipxtlations — Operation  and  Effect — Conclusiveness  as  to  Ques- 
tion Baised  on  Demurrer. — In  a  suit  to  quiet  title  to  a  mining 
claim,  the  answer  set  up  a  forfeiture  through  failure  of  plaintiffs 
to  do  the  annual  work  and  a  relocation  by  defendants,  and  a  de- 
murrer to  the  answer  was  sustained  on  the  ground  that  defendants' 
location  certificate,  made  a  part  thereof,  was  void  because  the 
notice  did  not  state  that  any  part  of  the  ground  included  therein 
was  located  as  abandoned  property,  as  required  l^  Civil  Code  of 


466      Roads  (in  U.  S.  Foeest  Reserves). 

BOABS  (IK  U.  8.  FOBEST  EESEBVES).    Sea  Woods  and  Forests. 

SALES. 

1.  Sale — Rescission  fob  False  Bepbesentations. — ^A  purcliaser  seek- 

ing to  rescind  the  contract  for  false  representations,  haTing  in- 
Testigated  for  himself,  maj  not  claim  to  have  relied  on  the 
representations.     (Dooley  ▼.  The  Burlington  Gold  Min.  Co.,  332.) 

2.  Sales — ^F&aud— Inadequacy  of  Pbice. — To  determine,  in  a  suit  to 

set  aside  a  sale  on  the  ground  of  the  buyer's  fraud,  whether  the 
price  is  so  grosslj  inadequate  as  to  amount  in  itself  to  conelu- 
sive  evidence  of  fraud,  the  court  must  look  at  the  facts  as  thej 
existed  at  the  time  of  the  contract  of  sale,  and  not  at  the  time 
the  price  was  actually  paid,  and  the  inadequacy  must  be  so  gross 
as  to  furnish  a  strong  presumption  that  an  undue  advantage  has 
been  taken  of  the  ignorance,  weakness,  distress,  or  necessity  of  the 
seller.     (Steinfeld  v.  Nielsen,  381.) 

See  Becording,  1. 
SELF-DEFENSE.    See  Homicide,  5. 

SETOFF  AND  OOUNTEBCLAIM. 

L  Setoff  and  Counterclaim — Subjects  of  Countebclaiu — CLAncs 
Abisino  Out  of  Same  Transaction. — ^Under  the  statute  airthorizing 
counterclaims  founded  on  a  cause  of  action  arising  out  of,  or  in- 
cident to,  or  connected  with,  plaintiff's  cause  of  action,  defendant, 
in  an  action  to  recover  compensation  for  services  as  an  attorney  for 
the  buying  up  of  scrip  lands,  may  not  set  up  as  a  counterclaim  a 
cause  of  action  arising  from  the  failure  of  plaintiff  to  deed  other 
lands  bought  with  money  of  defendant,  and  which  on  demand  plain- 
tiff had  refused  to  deed.     (Greene  ▼.  Hereford,  85.) 

SETOFF  OF  "MUTUAL  DEBTS." 

1.  Setoff  of  "Mutual  Debts.** — ^A  firm  note  to  a  bank,  assumed  by  an 
insolvent  partner  on  dissolution  of  the  firm,  became  his  individual 
indebtedness,  and  such  debt  with  the  amount  due  him  as  a  depositor, 
independent  of  any  partnership  consideration,  became  mutual  debts 
within  bankruptcy  act  (Act  July  1,  1898,  c.  541,  SO  Stat.  565  [U.  S, 
Gomp.  Stats.  1901,  p.  3450]),  section  68,  allowing  setoffs.  (Hooks 
V.  GUa  VaUey  Bank  etc.  Co.,  315.) 

€.  Same — Same. — The  right  of  a  bank  under  bankruptcy  act  (Act  July  1, 
1898,  c.  541,  80  Stat.  565  [U.  S.  Comp.  Stats.  1901,  p.  3450])  section 
68,  to  set  off  against  a  deposit  an  overdue  note  of  the  depositor,  is 
not  affected  by  the  fiict  that  the  note  is  secured  by  a  chattel  mort- 
gage.    (Hooks  V.  Gila  Valley  Bank  etc.  Co.,  315.) 

8.  Same — "Pbxfxbential  Tbansfebs." — Setting  off  a  deposit  against  an 

insolvent  depositor's  note  to  a  bank  secured  by  a  mortgage  is  not  a 

preferential  transfer  under  the  bankruptcy  act  (Act  July  1,  1898, 

.c.  541,  30  Stat.  544  [U.  S.  Comp.  Stats.  1901,  p.  3418]).     (Hooks 

^1a  Valley  Bank  etc  Co.,  315.) 


Stipulations.  467 


STATUTES. 

1.  Rev.  Stats.   1887,  pae.   874,  Rev.  Stats.   1901,  paet  2,  title  17, 

CHAPS.   17  AND    19,  AND  LAWS   1907,   CHAP.    74,   SEC.   15,   CONSTRUED 

— Code  Caiii.  Peocedueb  1901,  sec.  983,  Construed— Criminal 
Law — Appeal — Bill  or  Exceptions — Transcript. — Under  Revised 
Statutes,  supra,  requiring  certification  of  a  bill  of  exceptions  by  the 
trial  judge,  and  declaring  that  the  statute  relating  to  exceptions, 
the  record,  and  the  manner  of  making  oral  proof  a  part  of  the  rec- 
ord in  civil  cases  shall  be  applicable  to  all  criminal  cases,  the  re- 
porter's transcript  cannot  serve  as  a  bill  of  exceptions  in  a  criminal 
case  unless  certified  by  the  trial  judge.     (]Etomero  v.  Territory,  10.) 

2.  Same — ^Review  or  Evidence. — In  the  absence  of  a  bill  of  exceptions, 

rulings  with  respect  to  the  introduction  or  exclusion  of  evidence  in 
a  criminal  case  cannot  be  reviewed  on  appeal.  (Romero  v.  Terri- 
tory, 10.) 

3.  Statutes — Construction — Adoption  op  Statute  op  Sister  State. — 

The  territory  adopting  a  statute  of  a  state  takes  it  as  previously  in- 
terpreted by  the  courts  of  the  state.     (Murphey  v.  Brown,  268.) 

4.  Statutes — Construction — Prospective  Operation. — ^A  statute  will 

be  construed  as  having  a  prospective  operation  only,  unless  it  plainly 
indicaten  the  legislative  intent  that  it  shall  operate  retrospectively. 
(Cummings  v.  Rosenberg,  327.) 

5.  Statutes — Contravention  op  Fundamental  Law — Spectal  Legis- 

lation— ^Unreasonable  Classitication. — The  preference  not  being 
limited  to  those  whose  franchises  had  already  expired,  but  being 
available  indefinitely  to  those  whose  franchises  should  expire  in 
the  future,  the  act  was  not  violative  of  the  Harrison  act  (Act  Cong. 
July  80,  1886,  c.  818,  24  Stat.  170),  prohibiting  territorial  legis- 
latures from  passing  special  laws  granting  special  or  exclusive 
privilege  or  franchise,  as  creating  a  special  class  limited  in  num- 
bers, and  was  not  based  upon  an  arbitrary  and  unreasonable  classi- 
fication; it  being  reasonable  to  provide  a  preference  to  those 
who  had  incurred  the  labor  and  risks  of  constructing  and  main- 
taining the  road.     (DufBeld  v.  Ashurst,  360.) 

See  Constitutional  Law,  2,  3;  Corporations,  1;  Limitation  of  Ac- 
tions, 1,  5,  6. 

STIPULATIONS.  \ 

1.  Stipulations — Operation  and  Epfeot — Conclusiveness  as  to  Ques- 
tion Raised  on  Demurrer. — In  a  suit  to  quiet  title  to  a  mining 
claim,  the  answer  set  up  a  forfeiture  through  failure  of  plaintiffs 
to  do  the  annual  work  and  a  relocation  by  defendants,  and  a  de- 
murrer to  the  answer  was  sustained  on  the  ground  that  defendants' 
location  certificate,  made  a  part  thereof,  was  void  because  the 
notice  did  not  state  that  any  part  of  the  ground  included  therein 
was  located  m  abandoned  property,  as  required  by  Civil  Code  of 
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PAETNERSHIP  (Continued). 

2.  Pa&tnebship — ^Liability  of  Retiiuno  Partner  or  Firm — Succsssiox 

BT  Corporation. — Where  a  finn  is  succeeded  bj  a  corporation  of 
the  same  name,  the  liabilitj  of  the  retiring  partner  or  firm  for 
future  debts  of  the  corporation  incurred,  bj  reason  of  credit  having 
been  extended  because  of  the  belief  induced  bj  the  conduct  of  the 
partners  that  they  were  still  interested  in  or  carrying  on  the  busi- 
ness, rests  on  a  principle  akin  to  that  of  equitable  estoppel,  differ- 
ing only  in  that  no  specific  intent  to  mislead  need  be  shown  to  exist. 
(Overlock  v.  Hazzard,  142.) 

3.  Partnership — Dissolution — Succession    by    Corporation — ^NoxicH 

TO  Customers. — A  firm  with  which  plaintiff  had  been  in  the  habit 
of  dealing  was  succeeded  by  a  corporation  of  the  same  name. 
Plaintiff  continued  to  deal  without  actual  knowledge  of  the  change, 
until  after  the  debt  in  question  was  incurred,  plaintiff  believing 
that  he  was  dealing  with  the  firm.  He  testified  that  his  attention 
had  not  been  called  to  letter-headings  in  which  the  letters  "Inc." 
followed  the  corporate  name.  A  corporation  succeeded  to  the  firm's 
business,  which  was  carried  on  in  the  same  place.  Held,  that  plain- 
tiff was  entitled  to  actual  notice  of  the  change  in  order  to  relieve 
the  firm  and  retiring  partners  from  liability  for  plaintiff's  claims 
against  the  corporation.     (Overlock  v.  Hazsard,  142.) 

4.  Partnership — Debts  of  Firm — Individual  Liability. — A  debt  due 

from  partners  is  enforceable  against  each.  (Hooks  ▼.  Gila  Valley 
Bank  etc.  Co.,  315.)  ^ 

See  Public  Lands,  2,  3. 
PAYMENT.     See  Principal  and  Surety,  1. 
PERFORMANCE.    See  Contracts,  2. 

PLEADING. 

1.  Pleading — Answer — ^Necessity — ^Reply — Admissions. — Though  a 
pleading  filed  by  defendants  may,  as  to  a  party  made  a  defendant' 
on  their  motion,  be  deemed  a  cross-complaint,  it  is,  as  to  plaintiff, 
not  a  cross-complaint,  but  an  answer,  setting  up  as  against  plaintiff 
matters  of  defense.  Such  matters,  by  Revised  Statutes  of  1901, 
paragraph  1357,  are  regarded  as  denied  by  plaintiff  unless  ex- 
pressly admitted,  and  are  not  to  be  taken  as  confessed,  under  pant- 
graph  1359,  because  not  denied.  (Copper  Belle  Mining  Co.  v. 
Costello,  105.) 

2.  Pleading — Verification — Operation  and  Effect. — Civil  Code  of 
1901,  paragraph  1359,  provides  that,  in  actions  for  equitable  relief, 
if  the  complaint  or  cross-complaint  is  verified,  the  answer  shall  be 
under  oath,  and  the  material  allegations  of  the  complaint  which  are 
denied  under  oath  shall  be  taken  as  confessed.  A  complaint  alleged 
that  the  plaintiffs  were  citizens  of  the  United  States,  and  was  veri- 
fied before  plaintiffs'  attorney,  a  notary  public,  by  one  of  the  plain- 
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PLEADING  (Continued). 

tiffs,  who  deposed  "that  the  things  therein  stated  are  true  of  his 
own  knowledge,  except  those  things  stated  on  information  and  be- 
lief." One  of  the  defendants  in  his  answer  denied  "each  and  every 
material  allegation  in  said  complaint  contained,  not  hereafter  ez- 
presslj  admitted,"  and  did  not  ezpresslj  admit  the  averment  of 
citizenship.  The  answer  was  verified  bj  alleging  that  its  state- 
ments are  true  in  substance  and  in  fact.  Held,  that  the  averment 
of  citizenship  in  the  complaint  was  admitted  bj  the  answer  because 
of  defendant's  failure  to  denj  such  allegation  under  oath.  (Hankins 
V.  Helms,  178.) 

8.  Pleading — Suppiciency  op  VEBLncATioN. — ^Under  Civil  Code  of  1901, 
paragraph  1359,  providing  for  verification  of  a  complaint,  where 
equitable  relief  is  prayed  for,  that  the  allegations  are  true  in  sub- 
stance and  in  fact,  the  verification  by  plaintiff  "that  the  things 
therein  stated  are  true  of  his  own  knowledge,  except  those  things 
stated  on  information  and  belief,  and  as  to  those  things  he  believes 
it  to  be  true,"  is  sufficient.     (Hankins  v.  Helms,  178.) 

4.  Pleading — ^Veripication — Suppiciency  op  Veeipication  Before  At- 

torney.— A  plaintiff  may  verify  his  complaint  before  a  notary  who 
is  his  attorney  in  the  action.     (Hankins  v.  Helms,  178.) 

5.  Pleading — Reply — Time  to   Reply. — Judgment  was   taken   against 

a  corporation  on  an  answer  admitting  a  debt,  and  the  corporation 
moved  to  vacate  the  judgment  for  collusion,  tendering  a  proposed 
answer  to  the  complaint.  Plaintiff  filed  a  pleading,  which  did  not 
controvert  the  allegations  in  support  of  the  motion,  but  traversed 
the  proposed  answer.  Heldt  that  such  pleading  was  premature 
as  a  reply  since  no  answer  had  been  filed,  only  an  application  to 
file  being  presented.     (Arizona  Mining  etc.  Co.  v.  Benton,  373.) 

6.  Pleading — "Answer" — Nature. — ^n  answer,  to  be  such,  must  con- 

fute plaintiff's  claim  in  fact  or  in  law — in  other  words,  its  pur- 
pose being  to  defeat  the  suit,  it  must  contain  matter  of  defense 
or  of  avoidance — and  hence  a  pleading  admitting  the  debt  sued  on, 
alleging  inability  to  pay  and  praying  judgment  according  to  law, 
is  not,  strictly  speaking,  an  answer,  it  being  a  plea  of  confession. 
(Arizona  Mining  etc.  Co.  v.  Benton,  373.) 

7.  6ame — Same — Denoi^inAtion    as    I^uch. — Mere    denomination    of    a 

document  as  an  answer  does  not  make  it  such.  (Arizona  Mining  Co. 
V.  Benton,  373.) 

POSSESSORY  RIGHTS.    See  PubHc  Lands,  1,  2,  3,  4. 

"PREFERENTIAL  TRANSFERS."     See  Setoff  of  "Mutual  Debts,"  3. 

PRINCIPAL  AND  SURETY. 

1.  pRiNcrPAL  and  Surety — Time  op  Payment  by  Surety. — A  surety 
may  pay  an  obligation,  and  proceed  against  his  principal  or  cosure- 
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